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COPYRIGHT LAW REVISIDN

T o Y DUNE 12, 1975

RouSE OF REPRESENTATIVES.
SUBCOMMIrrEE ON COURrs, CIivm LBERTms,

AND WTE AD:nMINSRATIOrN OF JU sICE
OPF THai COMMITTiEE ON.2 WHE JudIcI4R,

Wa8hingtoon, D.C.
The subcommittee met, pursuant to call, at 9:30 a.m., in room 2226,

Rayburn House Office Building, Hon. Robert W..Kastenmeier [chair-
man of the subcommittee] presiding.,

Present: Representatives Kastenmeier, Danielson, Irinan Badilloj
Pattison, Railsbsck, and Wigoins.

Also present: Ierbert Fucs, counsel, and Thomas -. Mooney, as-
sociate counsel.

Mr. KAsm-.EEIm . The committee will come to order for the purpose
of continuing our hearings Jn matters related to copyright rv ision. I
will encourage both the- members of the committee and the witnesses,
particularly in colloquies, to be as concise as possible. We are con-
fronted with the fact the, House will be in session at 10 'o'clock, and
undoubtedly there will be interruptions this moxming. So that we can
continue in an orderly fashin- and get the substance of the-testimony,
I will encourage the colloqieks to be as-brief As possible.

This morning during the'first segment sf the hearing, the committee'
would like to hear aHboout the issue involving news archives. There are
two Witnesses :present who will' address -themselves- to that question.
First, I would like to caI Mlfr. Robert Evans, who is vice president .nd
general counsel'of Columbia Broadcasting, on the question of the news
archives.

'Yourare welcomei ai you were 10. yearsago. Will you commence.
[The prepared statement of Mr. Robert V. Evans follows:]

STATErMENT OF ROBEnT V. EVANS, VICE PRESDENT A1ND GENERAL COUNSEL, CBS INC.

My nme- is Robert Evans. I am Vice President and General Counsel of CBS.
I appear today to oppose-those provisions of section 108, namely subsection (f) (4)
and subsection (h), which, in our opinion,-discriminate unfairly against owners
of "audio6lsial news pirograms" by niaking their rights inferior to the rights
of the owvners of other copyrighted works.. Moreover, the problem addressed by
these unusual provisions is not one that requires Congressional action because
it is being resolved by private initiative.

Section 108 dealsv With limited reproduction and distribution rights for libraries
and archives. Subsection (f) (4) provides that "Nothing in this section-shall
be-confstrued to limit the reproduction and distribution of a limited number of
copies and excerpts' by a library, or archives of an audiovisual news program
* * a." Subsection (h) tracks the language I have just quoted-for the purpose
of making cler- that, although musical, pictorial, graphic and sculptural works-
as well as, hob pictures and other audiovisual works-are specifically excluded
from the reproduction and distribution rigats granted In section 108, audiovisual
works dealing ,with news are not so excluded.

(083)
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A law that says creators of television news programs-and those creators
are not confined to the television networks, because tworthirds of television news
programs are created by local stations rather than tie networks-receive 'less
protection than the creators of television entertainient programs seems man-
ifestly unfair. Why should a local station that produces a documlentary on
a subject of national interest find that outsiders, who;made no contribution what-
soever to its creation, ;are perfeitl- free -unriir 'the,:iw-toreproduce it without
permission or payment? It is true that sub!sction if) (4) speaks of a "limited
number of copies and excerpts," but whatever that limited number is, it may
very well represent the entire mairket 'fo the program. It has always been the
theory of our copyright law that copyright protection exists to encourage the
creation of superior works and-that the 'best-way to do te.t is to ensure that
their creators would be financially rewarded If the works Sound public accept-
ance. I submit that subseti6ii (f) (4), has just the' opposite effect for audio-,
visual news programs.

Not only is this provision unfair; It is also unnecessary. We understand that it
was introduced by Senator Baker to insure the coitinuation of the Vanderbilt
Universlit Archive. But the Vanderbilt A.rchive is hardly a national repository.
CBS has no 6bjection to the establishment of a genuine national repository of
television programs in .the Libiary of Congress, along the lines proposed in
Senator Baker's 1973 bill. Wlth a few minor clarifications CBS would be happy
to support the ena'ciment of siich'legislation.

However, even should national repository legislation not be enacted, 'subsec-
tion' ()4) 4is unnecessary because CBS last year entered into ,an agreement
with the National Archives and Records Service pursuant to which CBS delivers
a recording in the form c_ a video tape cassette of every hard news broadcast
presented on the CBS Television Network. These eassette recordings are avail-
able for viewing by researchers and others at the -National Archives in Wash-
ington, and copies of the recordings are also available at the 11 Branch Archives
throughout the country, at the six Presidential Libraries and at public, college,
2:niversity,,and other libraries everywhere in the United States.

'S.iis'ct!_on .(f) (4) is also unnecessary because CBS recently put into effect a
new policy under v'hich t 'is licensing schools and school districts for as little
as $25 a year to record off the air programs of THE CBS MORNING NEWS,
THE CBS EVENING NEWS, and THE-CBS WEEKEND NEWS for in-school
educational and instructional purposes.

We are confident that the other networks will not leave these fields to CBS
alone.

In short, the problem of access to recordings of news broadcasts is being re- °

solved by private initiative.
To summarize-subsection 108(f) (4) and the provision of subsection 108(h)

which makes an exception of 'an audiovisual work dealing with news" are not
only discriminatorily undesirable, they are also unnecessary. They should be
stricken from the bill.

TESTIMONY'OF ROBERT V. EVANS, VICE PRESIDENT AND GENERAL
COUNSEL, CBS, WIC.

Mr. EVANS. My name is Robert Evans. I am vice president and gen-
eral counsel of CBS. I appear today to oppose those provisions of
section 108, namely subsections (f) (4) and subsection (h), which in
our opinion, discriminate unfairly against the owners of audiovisual
news programs by making their rights inferior to the rights of the
owners of other kinds of copyrighted works. Moreover, the problem
addressed by these unusual provisions is not one that requires Con-
gressional action because it is being resolved by private initiative.

Section 108 deals with limited reproduction and distribution.rights
for libraries and archives. Subsection (f) (4) provides that "nothing
in this section shall be construed to limit the reproduction and distri-
bution of a limited number of copies and excerpts by a library or
archives of an audiovisual news prigram." Subsection (h) tracks the
language I have just quoted for"the purpose of making clear that al-
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though musical,, pictorial, grapi'e, and sculptural works, -as well as
motion pictures and other audiivisiial works, are specifically.' xcluded
from the reproduction and disttibution rightsgranted insection 108,
audio isual works dealingwitli news air.notsoexdugded..

A law that says creatoi o6f teleision news programs--and. those
creators are not confined to'the.television networks, because two-tnirds
of television news programs:are created'by local stations rather than
the networks-a law that- says creators of news programs receive less
protect;on than the creators of entertaihment :programs seems mani-
festly unfair. ,

Why should a local statin .that produces a,:documentary on a sub-
jest of national interest find-that outsiders, who made no contribution
whatsoever to its creation, are perfectly free under thelaw 'to repro-
duce and distribute it withoit permission or payment?'It is true -that
subsection (f) (4) sr iaks of a :limited number of copies and excerpts,
but whatever that limited numlberis, it may very well represent, the
entire market for the program.

It has always been the theory of our copyrightiaw that copyright
protection exists to encourage.the creation of superior works and that'
the best way to do that is s, insure that their creators would Jbe finan-
cially rewarded if the works found pub'lic.ac nceptane. I submitthat
subsection (f)(4) has just the opposite efflet for television news
programs.

Not only is this provision unfair; it is also unnecessary. We.under-
stand that it was introduced by Se:ator Baker to insure the continu-
ation of the Vanderbilt University Archive. B it the Vanderbilt Ar-
chive is hardly a national repositor3y. CBS has no objection to the es-
tablishment of a genuine natibnal repository of television programs in
the Library of Congress, along thehlines proposed in Senator Baker's
1973 bill. With a few minor clarificationsCBS, would be happy to-sup-
port the enactmnen of such legislation.

However, even if national repository legislation-is not enacted, sub-
section (f) (4) is unnecessary because CBS last year entered into an
agreement with the National Archives and Records Service pursuant
to which CBS delivers a recording in the form of a video, tape cas-
sette of every hard news broadcast presented on 'tje CBS television
network. These cassette recordings are available for viewing by re-
searchers and others at the National Arcliives here in Washington,
and copies of the recordings are also available at the 11 branch Ar-
cllives throughout the country, at the 6 Presidential libraries, and at
public, college, university, and other libraries everywhere in the United
States.

Subsection (f) (4) is also unnecessary because CBS recently put
'into effect a new policy under which it is licensing schools and school
districts for as little as $25 a year to record off-the-air programs of
the CBS morningthe CB the CBS evening news, and the CBS week-
end news for in-school educational and instructional purposes. We
are confident that the other networks will not, leave 2hese fields to
CBS alone.

In short, the problem of access to recordings of news broadcasts is
being resolved by.private initiative.

To summarize, subsection 108(f) (4) and the provision of su'bsec-
tion 108 (h) which makes an exception of an audiovisual work dealing
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with news are not' only diseriminatrily undesirable, they are arso-
unnecessary urge thri rom the bill.

Mr. KASI T1 ia=R. Thank k'our. Evans'i
Wh'idati is the practie'today f6ir,'1eti .soay, CBS and Vanderbilt. Uni-

versity as an ,archivei` D6 ,tey:'!irchase a ca"'ssettel r ~a film of your
news shois ?'

Mfr. EVANS,: NO, they do rof. They are-recording off the air, without
our'pe.rirmission, and indeed, we a suibegana itagainst them a couple
of'ears'io to stop tliem'froim.doingit.

Mr. IKA8sTvrmiIEER. Hai'th'la , vsuit been resolved?
Mr. EVANS. No; it is pending and we have had some talks. We, are

trying to resolve, it Without h'aving to go to trial. W'e are hopeful.
I' think the people' at Vande'rbilt are hopefiill we are going to find a
suhition, since we' are really not inopposition on what we want to
achieve. They waint to do the stme'ithing we want to do, which is make
it possible for teachers, 'gchilars, or anybody who wants to see what
was on the news:yesterday or last week or last month or last year,
researching-find a way people can do that with some convenience.

I uiuesswhere we disagree is really on the matter of principle as to
whether we hiave got a copyright in our news program, or whether
we do -not. Only a court can answer.,that if we canrnot work it out
between us. But I am hopeful"we will be able to resolve our dispute.

Mr. KEASkENM2iER. ii take'it the Senate must have concluded that
with respect to television news programs of a special character, like
a daily'n'ewspaper, copyright applied. They have a spontaneous value,
but as, a short ,period of'time goes by, they have little residual value
except for-documentary purposes, unlike entertainment shows, which
cor-d 'be shown many times and have many intrinsic values. I do not
know that, but l wsould assume that .there must be some special reason
why news programs were selected'.out as having a different quality
than other' works that might be protected in'this fashion. Would you
not agree?

Mr. EVANS. I have read'-he only available material, I think, is
the Congressional Record and what Senator Baker said when he
introduced fhe bill. I d'' not think he cast it 'in those terms. I thinlk
rather he put it onm a' basis that if the bill were enacted, he had an
opinion from the Registet of- Copyrights that tihe Vanderbilt Archive
would be stopped' from doing what they Were doing unless they could
work out a license agreement witli CBS. I think he put it on that
basis, tiat :this' was needed to keep the Vanderbilt Archive in
operationri. ' .

mlr. KASTEN3MEER. The same principle would apply, of course, to
NBC and to ABC and toany local news program, I assume.

MBr. 'EvYANs. Yes; it would. And the -dollars, of course, as you pointed
.out, Mr. Chairriian, the dollars'are not enormous in terms of what any

nM -s organization can realize after the first broadcast. But once in
a' while, they will, be especially good or luclk, and they will get some-
thim. 1 that'has some 'lasting value, maybe regionally, n ->e locally,
maybe nationally. And even if they are then able to get a allier $1,500
or $2,000 out of it by licensing its use, in news terms,. ' is a lot of
money. That is a lot of money at CBS,,because news is . a money-
making prop.osition, and any dollar you' can make is a real dollar in
the hiews business. I think: that is even more particularly true at
smaller stations, That is why I. feel it'is a hard thing to do, to say that
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news progahmS-are not going,to be protected inithe way-an entertain-
ment prograni is. A lot of'.poeple mnight.say; gosi, .they ought to have
mnore -protection, maybe, because that is, the best ,of,tele isiqn, That is
the best tliing they do.. ,

Mr. IAS~EXTENarnM . What present, arangneienit do- you prefer to
make? That is to say, do eyou 'reparei video, tape.cassettes which you
sell, including a licing a l icens r dispay to, institutioins ,

'Mr, EVANS. Yes, 'we do. Not of hard news;, as ,you pointed .out ear-
'lier-more of the news documentaries. The news public affairs pro-
grams find a market apnd, we sell those,'of course, regularly through
commercial channels-not ourselves; we have, distributors who han-
dle those for us. We are, trying to btild dthat bufsiness up. Our news
division is trying, to break even too. 'They never, do,, but as. a source of
income for'them, it is a business opportunity they do not want to see
taken-away. It is a small market,,that isithe trouble. You:can say, oh,
what harm will' it do if 15'or 20 or 30 libraries around the country
make copies and distribute themx as the bill',says they"may. How is
that going to hurt'anyb6dy 8 It i's a small market and you may' only
have 15 or 20 or 30 sales. That is the ,troubl, iif those are satisfied
through this provLsion.

Now, if this becomes copyright law, we are not 'going, to be able
to sell anything,

Mr. IWAStEniIE . It. is also true that principally, news-shows are
produced not for the residual copyriglit, value buCtor thbe.immediate
showing and sponsorship.

Mr. EVANS. That is true.
Mr. IKASTkNMEER. There 's no distinction in the bill. It just says

news, audiovisual news programs, all lumped in together.
I yield to the gentleman from New York, Mr. Badillo..
Mr. BADILLo. You say the problem is being resolved by private

initiative. How is it being:risolyved in the library in my neighborhood
in the Bronx, for example ?

Mr. EVANS. CBS is only one network, one of the three. We have an
agreement with the Natlonal Archives pursuant to which we send
theni,--

Mr. BADIrLO. I understand that. Then they would have to buy it in
my neighborhood

Mr. EvANs. Suppose you' want tosee theWalter Cronkite news for
some day last month or last year. You can go to your local library
and say, would you please apply to the National Archives under the
interlibrary loan agreement, and get me this episode, this program.
And in due course-I do not know how fast it happens-but in due
course, your library would get th~at, and you will be able to. look at it
as much as you y/ant to.

Mr. BADILLO. Xt no cost to the library ?
Mr. EVANS. That is my understanding. That is part of the service.

the National Archives provides.
Mr. BADILLO. Are any other networks doing this ?
Mfr. EvANs. No, sir. We hope they will come along. We do not think

that our competitors are going to let CBS become the network of
record, as it were. We think they will follow along.

Mr. ICSTEN3EIEIR. The gentleman from New York, Mr. Pattison.
Mlr. PAMrrsoN. I am also interested in, not so much the commercial

application of this, but just the fact it gets done by somebody-I do
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go' lbck :to, J;une 6j 'i45 and .ook At tie:i news like you can with.the
Rew York.'Tlinris- - an yV tiier majqor newspaper. And I just-it has
not been doi up til mth time 'Vaniderbilt really started it. It is being
done now by CB3S only, and I would be very interested in your sug
gestio6n'to -whr *e we'6d':soineliow insure, not just on a Whim of'CBS,
but we can insure somehowv that2this is done, because I think it is a
very important iiid ofitiing'f'our natio'nal history.

Mr..EvA's.; Iithiiik Seiiatior Baker's 1973-bill pointed the way. The
theory'df:that ;was that as aconditi'nito getting copyright, you would
deposit a copy or two copies with tle Library of Congress, and then it
would be there 'f;i everybody. CBS wouldl-we supported it at the
time. We'support it t6day. We-think there should be a national re-
pository of these broadcasts where- anybody can go and see them.

Mr, STAENliEi. Siuppose we could linmit this in some way by
tllowing various aichiVes to take the evening news--and by the way,
parenthetically, you were 'talking about douumentaries;, I do not think
that is the inte-ntion of.anybody to steal a documentary; I think that
is a work of art anid does have lasting impact. I think we are talking
about. the; evening news, morning news, or whatever. Suppose you
could have a provision that said that the archives could gather this
inform'ation without permission. without copyright violation, but
that they could not exploit it commercially without some sort of pre-
clearance'or permission. :So that it would'be there just for, primarily,
scholars and people who-which I think is the only thing it is going
to be used for anyway. I do not think any of us want to see somebody
come into an archives and ta-ke pieces of news and put together a
program withldut recognizing that somebody is owed something for
that. "' -

Talking about just using it for scholarly research, or unscholarly
research, without exploiting it commercially, suppose we-could put a
provision in there. Wotld thiat be acceptable to the networks, or CBS?

Mr. EVANs. I do not think we could support that, because no-one
whose copyright is embodied in a film or a tape likes to be in a situa-
iion, where there are going to be 20 or 30 oi 40 copies of it floating
arolnd. The thing slips awvay from you. Inevitably, you are no longer
the owner of anything. That is why we thought it would be much
better to have this material at the Library of Congress where every-
one could be sure it would not only be available but the owner could
be sure it was not going to be misused or mistreated or copied or ex-
cerpted or anything like that, at least not without the owner's per-
mission., -

I thinkEwvewould rather see some genu ine national repository than a
lot of s.nlailer ones, lesser ones around the country.

Mr. PART'soN. But there would have to be specific noncopyright
legislation for that purpose a

BIr. Ev\ANS. Yes, therewould be.
Mr. PArTTISON-. It woul'd not be covered'by what we are doing here i
Mr. Ev.k-,s. I do not think so.,There aswoild have t. be some language,

a new bill 'or an amendment to tlis bill. I think it is within the power
'of the Congress to'enact such legisldation.

Mr. PArrISoN. I have no'fuither questions.
Bfr. KASTENETMinER. Does the gentleman from iMassachusetts have any

questions ?
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xr. DRINAN. Thank:,you, Mr. Chairman.
Does this cover "Face thle Nation," "Issues and Answsrs" 2
·Mr.,v4Axs. As I take it, I think it. would. Those are Considered news

programs. They are prosduced by ous news division, and by the news
divisions of the. other :networks.

M-.1 DRINAN. Why did yoiiunot include-them in your agreement with
schools, therefore? You get $25 a year from schools to record off-the -air
programs, but that does not extend tolthe CBS half hour on Sunday ?

E3r. EvANs. That is right, because when we went out into the field to
see what school districts wanted, tlieir emphasis was on the hard news
broadcasts for the classroom teaching purpose. I do not think there
would be any reason why-if somlebody said, we would like to include
thait too, I am sure we would be very happy to have that suggestion
made to us; but this is where we started.

;Mr. DRINAN. Your language on that $25 is somewhat ambiguous,
that you lease tliin-gs or allow this for as little as $25 a year.

Mr. EvANS. Yes; it goes up to--I am trying to remember what the
top figure is. I will have to guess $3,000 a year or something like that.

Mr.. DRI-AN. $3,000 for a school
Mr. EVANs. That wouldhbe for a school district, perhaps, with 250,000

students.
3Mr. Dir1x2A. Whether they take advantage of it oir not
MIr. EVANS. That is right. But the thing here is, the school records

off, the air. Once they get a license from us, they just turn on theii
Sony taphe recorders and mlake as many copies as they want. Their oinly
obligation is to wipe the tape, I think after 30 days, because the school
people we talked to- said that would be about the useful life of any-
thing like that. We tried to make it cheap for the small school sys-
tems, but then larger districts for an entire State came to us, and we
lhave been negotiating with some large units, who .aid we would like to
have it for all the students in our State. We do not thinkl-I think ;t is
$2,500 or $8,000, $3,500 a year-we do not think that is an unreasonable
fee for manking copies for uses in all the classrooms in a State.

MIr. nlr.NA,'. They get the picture, as well as the sound?
.Mr. EVANs. Yes; they get thl whole thing, and then they do what

they want with it, make copieX r wl atever. Our only requlirement is
thllat atthe end of a month, the:r wipe the tape.

[Subsequent to the hearings die following letter was received for
the record:]

CBS, IcS.
Newo York, N.Y., JItly 3, 1975.

ion. ROBERT W. KASTENE3EIEn,
Chairman, ,Subcommittee on Courts, Civil Libcrtics and .Adnihistration of Jts-

tico, Committee on the Judiciary, Houtse of Representatives, W'Iashington, D.C.
DEAR MR. KASTENxEI=R: At the June 12, 1975 hearing on section 108 of H.R.

2223 I testified on behalf of CBS in opposition to those provisions of section 108,
namely subsection (f) (4) and subsection (h), lZich in our opinion, discrimi-
nate unfairly against owners of "audiovisual news programs" by making their
rights iiferior to the rights of other owners of copyrighted works. I also testified
that the problem addressed by these unusual provisionls is not one thllat requires
Congressional action because it is being resolved by private initiative.

As part of my demonstration of resolution by private initiative, I testified that
CBS recently put into effect a new policy under ..hich it is licensing schools and
school districts for as little as $25 a year to reord off the air programs of THE
CBS MORNING NEWS, THE CBS EVENING NEWS, aild TIIE CBS WEEK-
END NEWS for in school educational and instructional purploses. I)uring tlhe
cour.e of mn testimony, Mr. Drinan ablsed how high the charges for such licenses
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go, and I responded that my belief was, that the charges go as high as $3,000 or
$3,500 for a whole school district. This appears on pages 14 and 15 of the
transcript.

I was mistaken in my response. The fact is that for the largest school districts
(those with pupil enrollment of over 500,000) the maximuii annual fee is $500.

I regret not having had this information In mind during the hearing and,re-
spectfully request that this letter be put into-the record so that my error may
stand corrected.

Sincerely,
R.V. EvxNs.

Mlr.'DRINAN. Mr. Chairman, I have several more quetstions, but I will
defer them at this time.

Thank you.
Mr. ICAsTENtEIER. Thank you, Mfr. Evans. We appreciate your pres-

ence this morning.
Next, the Chair would like to call Mr. Paul C. Simpson.
·Mr. Simpson, you have a brief statement, you may proceed.
[The prepared statement of Mr. Paul C. Simpson follows :]

STATEMENT OF PAUL C. SIMPSON

Mfr. Chairman and members of the subcommittee: I am Paul Simpson of Nash-
'ille, Tefinnssee, aid am appearlng liere today as an individual citizen at my

own expense. I have, for over seven years now, been interested in the fact
that network television' iews is recognized as the mnost important source of 'in-
formation about national and international 'affairs. !. have therefore, believed
that it should be retained as broadcast and made as easily and readily available as
technoloiy permits, for research, review and study both now and in the future.
Since learning-in 1968 that these broadcasts were not being retained at the net-
works or elsewhere, I have devoted a great deal of time to this matter.

In 1968 I was instrumental, financially and otherwise, in the establishment of
the Vanderbilt Television News Archive at Vanderbilt .University in Nashville,
Tennessee. This his been and is the only existing operative archive of video tapes
of all three network television evening neNws programs.

I have read with great interest the attached page S16162 of ContgressionaI
Record-Senate of September 9, 1974. I would like to endorse the remarks of
Senator Howard Baker as reported on this page and request permission to in-
clude this page S16162 as part of my statement.

I not-only favor the passage of a copyright bill that would not prevent Vander-
bilt from doing what it is doing in its television nevis archive operation but also
one that would not prevent any library in the Country from doing the same. I
recognize that it is probable that costs involved by the present state of technology
maakc necessary or.e or two collections of netivork television news open for use
on a national hb- ls. Because'the expense involved makes it financially unlikely
that there wili be many such collections, it is important that the tapes in these
collections be as readily and easily available as possible.

This in turn, makes it imperative that any collection now established or that
may be established by congres3ional action or by library action not be thwarted
by the Copyright Law in making this material available to the public for refer-
er e, research and study. The proliferation of video tape recorders and players
will make-and in many instances already has made-it as reasonable for a
library user to view video tape: material in his home as for 1hin to read a library
book there, or a copy'of a library newspaper there. The copyright law should not
prevent libraries making television news material as easily and as conveniently
available as they make other such news material available from the library.
With regard to television news as NXith other library news materials, if the
original co,,y cannot be taken away from the library, then the library should
be free to make copies for the user to use away front the library. And the user
should be free to obtain individual news stories and news items from a television
news collection as he is to get copies of news stories and news items from
newspapers in the library.

To permit the copyright law to be so revised as to be useful in blocking public
access to old television news broadcasts would be an injury to tile public interest,
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That the public has- the right to see old television news broadcasts-~ and by
"old'! is meant those a.lready dired-is substantiated by publicly grantedprivileges
which, if withheldi wouldminake the existence 'of television-news impossible. For
a very 'small' fee television 'stations are.licensed by the pfihc se thea-publicly
owv id.airwaves. Becarse the airing of news via television, is deemed, to be for
thepiublie good-and in ithe public interest, :television stations are required by law
to air news 'broadcasts. And the news, broadcasters are granted exceptional

iv ileges, even by proposed H.R. 2228 itself. For example: Copyrighted materitas
such as books,. newspapers, and magazines may b'e quoted and otherwise used in
"news reporting" with or without permission of the copyright holder; under
Section 107 of H.R. 2223. And other privileges: are extended. For example: News-
men, including television newsmen-v ith their lights and their cameras-are
permitted access to publicly owned property, denied to the average citizen, (cer-
tainly an individual equipped with cameras and lights) in order to gather the
news. To have, then, an exclusive-rights copyright that would, in effect, deny the
average citizen access to these news stories as televised, (after being.televised-
at a profit to the network) except with the express permission of the broadcaster,
does not seeml to be proper.

To summarize, the newly revised copyright legislation should 'not prohibit
libraries from:

(1) Recording news broadcasts from the air;;
(2) Making them available for viewing at the library and copies for viewing

elsewhere;
(3) Making, at specific request, copies of single stories or news items from

the broadcasts available, just as such services are rendered by libraries from
newspaper collections.

These privileges should be granted to libraries and the users of libraries for
the following reasons:

(1) Television-news broadcasts are too significant as a record ofthe times not
to be retained as aired.

(2) Broadcasters themselves have traditionally not retained these programs.
(3) Libraries are beginning to recognize their own obligations in this regard.
(4) Television, news is now being recognized by scholars as significant source

material.
(5) Television news is broadcast for the public good and in the public interest.
(6) Television broadcasters enjoy privileges granted by the public which

makes television;news possible.
(a) right to use airwaves.
(b) exemption from copyright restrictions on material used as part of "news

reporting".
(c) access to and freedom of use of public property, including installation of

such equipment as lights and cameras, which is denied the average citizen- but
which is granted the newsman to assist him in performing his work of gathering
the news.

Libraries should have the same right to collect and circulate television news
broadcasts that they have traditionally had to collect and circulate copies of
newspapers and other forms of print journalism. The revised copyright law
should not abridge this right, of the libraries and so of the general public.

For these reasons I urge the retention in H.R.2223 of Section 108(f) (4) and
the words "other than an audiovisual work dealing with news" in Section 108 (h).

Thank you for the privilege of appearing before you.

[From the Congressional Record-Senate, Sept. 9, 19741

Mr. BAKER. Mr. President, I send to the desk a modification of the amendment
necessitated by the reprinting of the bill as reported, and ask that the amendment
be modified accordingly.

The PRESIDING OiFICER. That is tile Senator's privilege.
The modification is as follows:
On page 1, line 1, strike "On page 10," and insert in lieu thereof "On page 94,".
On page 1, line 2, strike "On page 10," and insert in lieu thereof "On page 94,".
On, age 1, line 9, strike "On page 11," and insert in lieu thereof "On page 95,".
The amendment as modified is as follows:
On page 94, line 40, strike out the period.
On page 94, between lines 40 and 41, insert the following:

57-78-70--pt. 2- 2
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"(t4)(.shall be construed, to limit the reproduction and distribution of a limited
-number o'f copies. and excerpts by a library, or archiv es of an. audiovisual news
program subject to clauses ('3:, (2),,and (3), of subsection (a);.".

On. page 95, line 16, immediately .iefore the comma, insert "other than an audio-
pisual work dealingNyvith news".

The PRESIDING OFFICER. The Senate will be in order. The Sqnator from Ten-
nessee has the floor.

Mr. BAxEB. Mr. President, I ask unanimous consent that the names of the
distinguished senior Senator from Florida (MIr. GURxEY), the distinguished
Senator from Arizora (31r. GOLDWATER), and my colleague from TeLnessee (1Mr.
Brlock) be added as'cosponsors of this amendment.

The PRESIDING OFFICER. Without objection, it is so ordered.
Mr. BAKER. [Mr. President, amendment 1803, as amended, will insure that if

S. 1361 becomes law, the Vanderbilt University- Television News Archive located
in Nashville, Tenn., can continue operation.

-For many years historians and other scholars-have relied extensively on con:
temporary news accounts in their research into American past. Universities,
libraries, and other institutions have long realized the value of,preserving news-
papers, periodicals, books, and other printed matter for this purpose. The advent
of microfilm and computer techniques have made the reproduction and storage
of printed material far more practical.

,Iowever, today radio and television are major news forces. Although the print
media continue to exert great influence and are capable of providing the kinrd of
Indepth coverage often beyond the capacity of broadcast journalism, television
is documenting the mainstream of the continuing evolution of civilization. His-
toric events of thousand-year importance are being recorded in a most profes-
sional and marvelous way. Because many Americans. depend upon television for
much of their information about national and international matters, their per-
ception of these ,matters is, undoubtedly affected by television news. Certiinly a
iborough understanding of the Vietnam war or the . ents of the Watergate
period, would be incomplete without reviewing the telt,ision network news re-
ports produced during those times in our history.

Despite the obvious importance of preserving network television news, we
have no institution performing this function on a permanent and systematic
basis.

At the present time, however, Vanderbilt University operates a television news
archive-a depository that contains tapes of the evening news programs and
special news events of the three television networks for that period. The tele-
vision newr archive makes off-the-air videotape recordings of the evening tele-
vision news, prepares indexes of the contents and leases copies of complete
broadcasts or compilations of coverage of splecified subjects for specified periods
upon request from scholars and researchers. Although a fee is charged those
using the archive vllhich is based upon the cost of production, the operation of
\'anderbilt's archive has been financed solely by private contributions.

Vanderbilt is to be commended for the pioneering efforts it has made in this
field. However, because xe need the guarantee of a national commitment from
the Federal Government, I introduced S. 2497 to require the Librarian of Con-
grebs to establish and maintain a library of television and radio programs, and
for other purposes. Unfortunately, no action has been taken on this bill and
therefore our only. means of preservation of the nightly news on an organized
basis which is accessible to all Americans is at the Vanderbilt Television News
Archive.

I have been advised by the Register of Copyrights that under S. 1316 as re-
1,orted by the Judiciary Committee, nune of the special exemptions from ex-
clusive rights would absolve Vanderbilt of copyright liability. Thus, if S. 1361
lasses in its present form, Vanderbilt would have to negotiate with each of the
networks for the right to continue their operation, with all of the uncertainties
such negotiations involve.

The work that Vanderbilt is doing is too important to the Nation to risk it not
being continued until Eve leave made a national commitment to ser e the nightly
neus and special news events produced by the three television networks.

Inasmuch as this activity is strongly impressed with the public interest, it
seems to me that mn. amendment asks little of the three Inajor netxworks %fhlo
have been given use of a valuable pul,lic resource through their telex ision licen.es
%s hlch are conditioned solely on their obligation to serve the public interest, con-
venience, and necessity.
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I urge my colleagues to, study this amendment as amended and consider the
implications orfailing to insure VAndeibilt's continued operation.

I ask unanimous consent that tlie name of the Senator from South Carolina
(Mr. TlURnMoND) be added as a cosponsor of the amendment.

Tile PREsIDING OFFICiER;Without objection, it is so ordered.
MIr. PASTORE.:Ir. President, will the Senator yield?
Mr. BAxKn. I yield.
Mr. PASTORE. How far does this go? We talk about local news and we talk

about national' news. IHow far does the amendment go? -I mean, I think the
amendment has tremendous merit, but I. wonder what~the cost is going tolbe, and
what the essentiality of it is.

Mr. BIAKER. Mr. President, I appreciate the.question of the distinguished chair-
man of the subcommittee.

This amendment will cost the Government nothing, because the cost of 'tli
service is borne by Vanderbilt University and by nonprofit trusts that are created
on behalf of' Vanderbilt University to carry this out. The amendment provides
that it shall be fun.. lawfuL under this act for Vanderbilt University to continue
to make these t. recordings at its own expense, and make available the tapes
for scholars and researchers, and not for commercial use.

MIr. PASTORE. Mr. President, I believe it'is a valuable amendment, andthe Com-
merce Committee is willing to accept it.

The PRESIDING OFFICER. The question is on agreeing to the amendment, as
modified,,of the Senator from Tennessee.

The amnendment, as modified, wnas agreed to.
air. BARER. I move to reconsider the vote by which the amendment was

agreed to.
Mr. PASTORE. I move to lay that motion on the table.
The motion to lay on the table was agreed to.

TESTIIO0NY OF PAUL C. SIMPSON, NASHVILLE, TENN.

bIr. SIuMPsoN-. Mr. Chairman and members of the subcommittee. I
realize that you have an extremely busy schedule today and with your
permission I would like to read just part of the statement.

M[r. KASTENMrEIER. W'ithout objection the remainder of your state-
ment together with the attachment will be accepted as part of the
record.

MIr. SIurrsoS. Thank you. I am Paul Simpson of Nashville, Tenn.,
and I am appearing here today as an individual citizen at my own
expense. I have, for over 7 years now, been interested in the fact
that netsN orh. television news is recognized as the most important source
of information about national and international affairs.

I have therefore believed that it should be retained as broadcast
and made as easily and readily available as technology permits, for
research, review, and study both now and in the future. Since learnina
in 1968 that these broadcasts were not being retained at the networks
or elsewhere, I have devoted a great deal of time to this matter.

In 1908 I was instrumental, financially and otherwise, in the estab-
lishmlent of the Vanderbilt Television News Archive at Vanderbilt
University in Nashville. Tenn. This has been and is the only existing
operative .-chive of video tapes of all three network television
evening nevs programs.

I would like to let the statement speak for itself and make some
comments at this time. First of all, about Senator Baker's proposal
for the Library of Congress and the reaction of CBS to that p)roposal.
I have been involl ed in this matter now since the spring of 196S and
when I found that the network programs were not being retained anny-
wlieleo in the United States, persuaded Vanderbilt LUniversity to set
up an archive for the purpose of keeping the evening news. I f irnished
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amount of money ran out very shortly. And then I7 Was able to get
money from others tocontinue it.

In January of 1969 I visited all three networks and made an effort
to get them to take over the program of retaining 'the news and
making it available. In the spring of 1969, four members of Congress,
a Republican Senator from Tennessee, a Republican Congressman.
from Tennessee, a Democratic Senator from Tennessee, a Democratic
Congressman from Tennessee (in the Nashville district) wrote a joint
letter to the Library of Congress asking that they look into the question
of this material.being kept at the Library of Congress.

The Library of Congress sent three people to Nashville to see what
the Vanderbilt television news archive was doing and, then wrote
letters to the presidents of all three networks. I am sorry to say that
while two of the networks responded, to the best of my knowledge,.
the then president of CBS did not acknowledge the first letter fron
the Library of Congress nor did he acknowledge a follow-up letter
written in the fall of that year.

I mention that for one purpose and one purpose only, I think that
the urgency of this news material being kept and being made avail-
able, both now and in the future, is just too strong to permit it to
depend on a network deciding to or not to keep the material or to or
not to make it possible for somebody else to; and because I did have
experience in 1969 to indicate there was no real.interest on the part
of CBS in the material being kept and being made available.

In regard to the agreement with the National Archives which -was
Wade, tlie final agreement was made last year, I would like to com-
ment briefly on that. The agreement for the National Arch'ives pro-
vides that they (CBS) will furnish tapes to the National Archlves,
that these tapes will be available for viewing at the National Archives
at the branches of the National Archives or the Presidential Libraries.

I understand, at the present time, that equipmeilt for viewing the
tapes is not available in the branch libraries and ]. am of the opinion
that it is not available at this point in the National Archives. It seems.
to me, I am sure, that the viewing equipment will be made available
but I think it is going to be extremely difficult for a student, a person
in Tennessee, to have to go to Atlanta, Ga., and look at a copy of a
tape which has been secured by the Georgia office from the National
Archives in Washington. I donot think they will have the money to
be able to do that.

So far as the interlibrary loan agreement is concerned, the inter-
library loan agreement specifically excludes undergradurte college
students. It applies only to graduate students and professors. I think
it is absolutely essential that we begin to develop in this country a boldy
of researchers of television and. think the only way you can do that
is to have college students begin to think about doing it while they are
undergraduate students. So, to exclude them I thinkl would be a very
bad thing to do.

The agreement also contains a specific provision that the tapes can-
not be taken out of the library. Unfortunately, my research over 7
years, and this is something I hope will be changed, but my research
indicates that almost no libraries at the present time have video tape
viewing equipment. On a great many college campuses, the viewing.
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Iequipment is, in a resource learning center which is most often not in
the library, most often not controlled by the library. Tl1at is something
else I personally think should be changed bus that is the condition
existing. now.

So, under the agreement between CBS and the National Archives,
the lib:ary would not have, viewing equipment and the tapes .culd
not be taken, even across the campus to another building, tothe re-
.source center or to some department that might have video tape view-
ing equipment. The agreement with the National Archives is limited
to a 2-year basis with renewal being negotiated at that time. I think
those are some of the faults of the National Archives arrangement.

So far as the school systemls 'are concerned, I haveonly heard of one
-school system that has signed up for that,,there may be others. I am
intrigued by the requirement that the tapes must be erased within 30
days. It would mean, for example, that a professor who wa-r 5 Ad to use
a tape would certainly have to rush it into his fchedule because at-the
lend of 30. days it would have to beerased and he could not use it.

I feel that television news is one of the most important news sources
in this country today. Every survey indicates that more people get
their knowledge about national and international affairs from the
network news programs than they do from any other source. Mr.
Taylor, president of CBS, was. quoted in Broadcasting magazine of
.May 5, 1975, on patg 14, when he appeared in the Senate in regard to
the Fairness Doctrine to have. said: "It is a potential tool for deter-
mined and unscrupulous public officials to destroy what is, in effect,
the only national daily press that this diverse Nation has."

It does not seem proper-to me for all of the local presses to be avail-
able and then for the only national press notfTo be available both now
and in the future. I am of the opinion that instead of access to it being
restricted. I think, as the other two networks apparently think, it is
so important that it should be as widely available as possible.

Thank you, sir.
Mr. KASTEN3EIER. M.r. Simpson. thank you for your statement. You

are not officially associated with Vanderbilt U niversity or Vanderbilt
television news archive at Vanderbilt ?

Mr. SIMPrsoN. The word "official"' is a little bit bothersome to me. I am
an unpaid administrative consultant and a member of the three-man
administrative committee of the archives. fMy pay is poor but my hours
are extremely good.

Mr. IKATENMEIER. Mr. Simpson, you are fully familiar nonetheless
with the relationship of Vanderbilt University s problem with
Columbia Broadcasting System, I take it?

Mr. SIxmrsoN. I graduated from law school many years ago and the
word "fully"' bothers me; I am not fully informed about everything
that takes place. I do know a great deal about it, yes, and I am not
trying to dodge the issue, it is just a fact.

Mr. ICASTENMEEM. I am trying to determine how much of this you
are personally familiar with. Are you familiar with the suit, the
ongonom suit.

Mr. SIMPSON. Yes, sir.
Mr. KASTENMEINR. IS it your understanding that NBC and ABC

pose no particular objections to what Vanderbilt University is doing
in terms of its news archive ?
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Mr. SIMPSoN. We understand that is correct. My own. personal
knowledge, I do'not know of my ow n personal'knowledge, I hiye read
accounts stating that to'be true.

Mr.' KASTNMEIER. YOU stated, however, you received two ietters,
le.tters from two networks presumably not the--c

Mr. SiMPSON. I am sorry, I must'have misspoklen.
Air. KASTENMER. You said you or the university had heard from

two networks concerning-
Mr.' SrMPSON. The Library of Congress in 1969 wrote all three

netwvorks and it did not receive word fiom two.
Mr. KASTENMiER. As far as news programs go, do you understand

'that news program does not include interview shows and news
documentaries and other public affairs-presentations?

Mr. SiMPsoN. I would understand it in a term of hard news programs
in the way that the networks use it. i would also understand it inathe
same context, the same meaning as a "news reporting" in section 107
of the proposed Copyright bill: whichgives to the networks themselves
and other news people the right to -use copyright material.

Mr. KASTENMEIER. There is a substantial difference, is there not,
between an archival use of material and educational use of ephemeral
-material such as that described by Mr. Evans, that is to say, that which.
is thought to be sold and erased after 30 days as a transitory educa-
tional use of the material. But when you talk about archival use, you
are talking about long-term preservation of materials, are you not?

Mr. SIrmPsoN. Yes; I think that because of the expenses involved
and the present state of technology there are only going to be a very
few archives of television news material. I think that will change
sometime in the future but now it is going that way so I think what-
ever archives existed should be available on a national basis and should
be as easily available as possible.

Mr. KASTENMEIER. The reason I raised that is your description of
the use of this collection of Vanderbilt tends to be somewhere between
a true archival preservation and an educational use. You talk about it
being available to the undergraduates of Vanderbilt in some sort of
educational process as opposed to strictly a preserx ational archival use
of the material.

Mr. SitarsoN. I very strongly believe it should be available for both
purposes. It is an expensive operation-particularly expensive for a
library to undertake. We, for example, estimate that only about $2
to $3 out of each $100 of money spent is retrie .ed in service fees, so it
is very expensive. I think it would be too exr 3nsive just to keep it
for current years, too expensive just to keep it for use 25 oi- -50 years
from now. So, I think if you can combine the two, that is what should
be done.

Mr. KASTENMEIER. ~We have preserved much of motion picture films
over the years, although some of the older motion picture films have
decayed. Is it your intention that this be preserved over a long period
of time, in perpetuity or scholarslip uses of those you may wish to
examine many, many years hence?

Mr. SIMrPsON. Yes; I think it should be preserved for a long time.
And we are somewhat worried bv the 'fact that we do not know how
long video tape will last. Definitely the material which Vanderbilt has,
which goes back to 1968, shou] l be transferred to archival quality film.
It is just that the money has not been available to do that.
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Mr.' iASTENmTEIR. The gentlenman from Massaclisetts?,
Mr. DRINAN. Thank you very much. -
I wonder, Mr. Simpson,q whether you Would say, pursuant to what

you say on page 4, that Vanderbilt and every-librbL should have the
same rights: wlthl regard to, CBS hews that they hiave with regard to
tile New York Tirnes and AtlanticlMonthly.'

You say you have traditionally been able to collect and circulate
copies of newspapers and other forms of print journalism. I take it
you would say there is no difference and that the libiarians,.slohuld
have the same rights to both media ?

Mr. SIIPSoN. It seems to me the only difference would be-- because
of what has taken place--there should be even more importance- in
keeping television news than the other-print news.

Mr. DRINAN. Aside from the importance, the television you would
say has no greater xight than the print media as far as copyright ?

Mr. SinLPsoN. No; in fact, it seems to me, they have less because the
television people do have some certain public rights granted to them
which newspapers, for example, do not have, such as the use of public
airways. I do ilave figures and I lnow we do not have time for them,
but it-telex isioh-is not an unprofitable business and it seems to me
that it is not asking too much of tllern to give up, what in my opinion
as a sales manager and a salesman for 38 years, is not a big income, in
order to make this material available..

Mr. DRINAN. Going back to the practice of CBS in selling the rights
to reprint on a photograph, CBS Morning News to various schools;
would you think the New York Times would have that right or would
not have.nMr. SI-rrsox. I do not know, sir.

I would question very strongly, and this is based on talking with
newspaper people over these 7 years, i would question very stroingly
whether or not they would want to exercise a right to sell.

I know you can go into any library in the country, and I checked
.with the Library of Congress yesterday, you can go in and make copies
of excerpts from newspapers. I think we v ould consider that the New
York Times was very unavailable if there were only one copy of the
microfilm of the New York Times in one place in the United States.

Mr. DnINAN. On page 2 of your testimony, I am not certain that the
electronic media are granted exceptional privileges under the bill. You
suggest that under the proposed bill that section 107 gives special
privileges to the-electronic media. I think that goes for all the media,
does it not?

Mr. SirrsoN. That is correct. Yes, sir.
Also may I correct an error on page 2 which I inten'ded to correct

when I started. The bottom of the page says required "by law" to air
news broadcast. "By law" is not correct. There is no law I understand
but as a matter of practice of the FCC, any local television station that
had no news programn would have an extremely difficult time in getting
their liceiise renewed.

Mr. DRINAN. Are you completely satisfied for your purposes with
I.R. 2223 or would we have to also add the bill of Senator Baker?

Mr. STMPSON. I am just interested so far as the pending bill is con-
cerned that it not prohibit news archiving and library activity. I am
very much of the opinion that there should be a national archi-e for
news.
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Mlr. DRINAN. Is'Senator Baker's bill necessary in addition to this
bill to carry out all your purposes ?

MrSr-rPsoN. I suspect that some sort .of national funding is neces-
sary. They have had some difficulty at Vanderbilt in raising the funds
to keep-it operating. I think it should be on a guaranteed basis.

Mr. DRINAN. Aside from the funding, sir, for copyright purposes
must-weadd Senator Baker's bill to H.R. 2223.

Mr. S;rWPsoN. I do not think so for copyright.
Mr. DRINAN. Thank you very much.
Mr. IAsTENxrEIEn. I just have one or two questions left.
Subsection 4 says a ljinited-number of copies. How many copies did

you have in mind? Might there be the necessity of a number of copies
Mr. SImPsoN. I do not know. I might say-this, I agree very strongly

with the theory that there should be no commercial competition with
the networks and I suppose that the reason for putting any limited
number of copies would be that you want to emphasize that point.

The Vanderbilt television news archive procedures contain, a pro-
vision, for example, that the material cannot be duplicated or rebroad-
cast and:that is signed before anybody rents the material.

Mr. KAsrENMEIER. ~My second question is, and my first question wad
directed to see whether again we were talking about archival use or
educational'use. Educational use might need a .lumber of copies,
archival use would not need so many copies.

My last question is, to your knowledge, is Vanderbilt the only entity
other than potentially the Library of Congress which is preently en-
gaging in this practice ?

ir. SrIPsoN. Yes, sir, it is and the National Archives.
Mr. KA8SaNEIER. Are there any other universities or other institu-

tions public or semi-public, that have an interest in the use to which
you have directed yourself in Vanderbilt ?

Mr. Sinrsox. Yes; the Vanderbilt archives has received requests
from all over the world for this information. The monthly index and
abstracts published at Vanderbilt University are being distributed to
about 7 or 8 foreign countriesby request; and also to approximately
4'50, mainly libraries, in this country.

The point is, Mr. Chairman, that this material is so expensive, just
the cost of the raw tape for example, that it almost has to'be, for the
present time, available in one or two locations; out available to other
locations through copies of the tapes on a rental basis or through the
equest of a .compiled tape on certain selected cases that they have

picked out, they want to see.
Mr. KASTENmEIER. Thank you, Mr. Simpson. Next, the Chair would

like to proceed to the question of cable television and seaion 111, in
·H.R. 2223.

First; as one of the representatives of tlie motion picture industry,
the Chair will like to call Mr. William K. Howard, who is preside.,:t
of the Hollywood Film Council.

[The prepared statement of William IK. Howard follows:]

STATEMENT OF WILLIAM K. HOWARD, PRESIDENT OF THE HOLLYWOOD FILm COUNCIL

Mr. 'Chairman and Members of the Subcommittee. ,I y name is William K.
Howard. My address is 1427 North La Brea Avenue in Hollywood, California.
I am the President of the Hollywood Film Council, made up.of the 27 largest
craft unions and guilds in the motion picture industry. Their members arc
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'engaged: in: the production of films for ,theater,.:televisidn and cable viewing.
Appended tozmy statement, which I will not take your time to-read now, As a
list:ofvthe craft unions andsguilds for whom I am authorized to speak and-that
are ?nltedlin the Hollywood Film Council These' unions and guilds have a
*mer-ibershipof some0,000 men ,and, women whose livelihood depends, directly
on:the viability of:the American film industry.

I am here,.,Mr.,Chairman, at.thedirection.of -thetFilm-Council and.ets mem-
.bership to. expressvtheir, deep, concern on-the.questionhof the payment;of copy-
right. I have been asked by Mr. Chester Migden, Executive Secretary of -the
Screen.ActorsGuild,.to express his personal regret at his inability-to'be present
today tospeak for the-Screen Actors. 'The officials of his guild are meeting in
,San Francisco today. We welcome this opportimity 'to express:our viewdsandfixe
grateful' to you and the Members of the Subcommittee for the. opportunity ,to
appear here. '

Let me say firstme ay first that we endorse in general terms-the passage of the Chairman's
bill, 'H;R. '2223, in short, 'the retuirement' that royalty payments be made for
the use of copyrighted materials. We support fully-the viewpoint expressed' by
Mr. 'Valenti, President of the Motion Picture Association of America, and request
the most careful and serious consideration of the changes.and modifications he
has urged.

The enactment of an up-to-date copyright law is essential and important to
labor. It is a bread and butter issue for those who work in Hollywood and New
York in' the production of film. Some people seem to have the idea that cobpyright
royalty is something that accrues only to an already rich authbr,, or composer,
or maybe a highly-paid actor, or even to some large corporation. Maybe'that's
because the word "royalty" seems to connote something kingly or rich.

For the record, let me make it very clear that payments for the use of copy-
righted material in the film industry mean employment-jobs-for thousands
of people. Payment for copyright means both jobs and more money for carpenters,
painters, electricians, teamsters, cameramen, costumers, grips, projectionists,
property men and many others. In Mr. Migden's behalf, I speak also for the
Eollywood creative guilds whose membership includes such creative people as
actors, screen extras, film editors, musicians, writers, and directors. All are
beneficiaries of copyright royalty payments.

We have experienced tremendous unemployment in Hollywood. Today, you
people in Congress are concerned about an unemployment rate of 8% in the
country. Last year unemployment rates in Hollywood ranged from a low of
10½%9, to 89% in our unions and guilds with a combined average unemployment
rate of almost 40% across the board. VARIETY, the film industry trade paper,
reported recently that film production by the majors was at an historic low. Thus,
on top of several years of miserably low employment opportunities, 'these facts
spell a worsening employment situation in the film industry. Payment of copy-
right fees means additional funds becomt aa!lable to bolstLr production and
distribution.

Now, you are being told by cable interests that they comprise a special class;
that all or a portion of the cable industry's revenues should be exempt from
paying for the program material that is the first and prime essential of their
operation.

Why should cable'get a free ride?
Why should any 'ser get rich at our expense?
All of us prate about our free enterprise system. Cable television is a privately

owned free enterprise business. It doesn't give anything away free. It charges
its subscribers a fec for the programs it sends to their homes. That fee ranges
from as low as $4.50 a month to more than $20 a month. The national accepted
average is about $6 a month. What does the projected copyright fee add to that
cost?

Well, it is simple enough to compute the effect of the fee schedule in the pending
bill, the so-called Gurney schedule. Assuming the average $6 a month cost ito
each cable subscriber, that copyright fee amounts to an average of 30 a month
per subscriber or 36B a year! That's wht ,ve are talking about.

Yet some cable system owners have tne effrontery to suggest that this fee
would put them out of business.or would be a serious burden to their subscribers.
That, I suggest, MIr. Chairman, is poppycock. It should be nailed as blatant
propaganda and I want to nail it. The fact is that the cable business is, in the
main, an exceptionally lucrative business. Rates of return of small to medium
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slzed'systems range as/high as 50% or'evenemore on the-investment; Yet.these
ari the leople who cry/ wolf. '

Indeed, even ithe original copyrightfee schedule first-promulgated by Senator
McClellan-was' wholly inadequate,, compared to the copyright fee paid for the
same: material, by television station users. Now this copyright fee ,schedule is
before us, sliced in half. 'If the Congress. persists in enacting any fee schledule,
it is:iimpeiative that the Riyalty Tribunal be established and:authorized to:move
aheadipromptly.lwith detailedsstudies to determine a.fair and.reasonable copy-

·rigitifeerfor,the:cable business. 7 . ! :
Frankly; .weffind. it hard-'to understand why the Congressjshould getrinto'.the

copyrightsrate-making arena. We much prefer Chairman -Kastenmeier's original
proposal' eight years ago that left it to the market place--free negotiation be-

-tween seller. and buyer. It has worked fine for theaters and television. Why,
all- of a sudden, should Congress prescribe copyright fees in one special .area.

I am afraid, -Mr. Chairman, that I am taking a bit too much time. But I
cannot. over-emphasize the, importa.ce of this matter to our members. I repeat
it is a-bread and'butter issue. We urge:you strongly to make sure that a fair and
reasonable return is derived from cable's use.of the product we make in Holly-
wood and New York. I thank yourfor your courtesy, and patience.

MEMB3ER ORGANIZATIONS

The list of -the member organizations of the Hollywood Film Council in-
cludes the'three -Internationalunmions, International Alliance of Theatrical. Stage
'Emplbyees,- Aniercan Federation 6f Musicians, and L.A. Joint Executive Board
of Hotel & Restaurant Employees and Bartenders Union, and the-following guilds
and craftuniions:
Affiliated Property Craftsmen, IATSE Motion Picture Studio Electrical Tech-

Local 44 nicians, IATSE Local 728
American Federation of Musicians Lo- Motion Picture Studio Grips, IATSE

cal 47- Local 80
Building. Service Employees Local 278 Motion Picture Studio Projectionists,
Comnposers and Lyricists Guild of Amer- IATSE Local 165

ica Motion Picture Studio Teachers and
Costume Designers' Guild Welfare Workers, IATSE Local 884
Dining Room and Cafeteria Employees Office and Professional Employees

Local,8 O&PEIU Local 174
International Photographers, IATSE Publicists Guild, IATSE Local 818

Local 659 Scenic Artists, IATSE Local 816
Motion Picture Art Directors, IATSE Screen Actors Guild
- Local 876 Screen Extras Guild
Motion Picture Costumers, IATSE Script Supervisors, IATSE Local 871

Lo6al 705 Studio Transportation Drivers Local 399
Motion Picture Film Editors, IATSE Studio Utility Employees, LIU Local

Local 776 724
Motion 'Picture Screen Cartoonists, Make-Up and Hair Stylists, IATSE

IA;TSE Local 839 Local 706

TESTIMONY OF WILLIAM K. HOWARD, PRESIDENT, HOLLYWOOD
FlM COUNCIL

PMr. HowARD. Thanlkyou, Mr. Chairman.
Mr. CKSTEN3IEIER. You are welcome.
Mfi'. HOWARD. Mr. Chairman, and members of the subcommittee, my

name is William K. Howard. Mty address is 1427 North La Brea Ave-
nue in Hollywood, Calif. I am the president of the Hollywood Film
Council, made up of the 27 largest craft unions and guilds in the
motion picture industry. Their members are epgaged in the production
of films for tlieater, television, and cable viewing. Appended to my
statement, which I will not take your time to read now, is a list of
the craft unions and guilds for whom I am authorized to speak and
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that are united in the 'iolyw'o; 'Ffih Council.'These unions hnd
uilds ha\ e'a ienxibeisiip of some '60,000 men and women whoseliveli-

h]ood depen~d directly on the viability of the Alerican film:industry.
1r, KisATENMEIER'. WVithout objectiohn, that list will be received and

made a parttI the record, as attached to your statemel.t.
Mir. HOWARD. Thank you, MrC.'hairman.
I am 'here, Mr. Chairman, at the direction of the:Film Council and

'its membership to, express their'deep concern on the question:of the
payment of copyright. I have been asked by Mr. Chester Migden,
executive Secietary of the Screenl Actors Guild, t ' express ]hs personal
regret at his inability to be present today to speak for the Screen
Actors. The officials of his guild are meeting'in San Francisco today.
WVe welcome this -opportunity to express our views and are grateful
to you and the menliers 'of the subconmmittee for the opportunity to
:appear'here.

Let me say first that we endorse in general terms the passage of the
chairma.n's bill, HI.R. -223 ;.in short, the requirement that royalty pay-
ments be made for the use of copyrighted materials.' We support fully
the viewpoint expressed by Mr. Valenti, president of the Motion Pic-
ture Association of America, and request the most careful and serious
'consideration of the changes and modifications he has urged.

The enactment of an up-to-date copyright lawv is essential and im-
portant to labor. lIt is a bread-and-butter issue for those who work in
}Iollywood and New York in the production of film. Some people
seem to have the idea that copyright royalty is something that accrues
only to an already rich author, or composer, or maybe a. highly padid
actoi, or even to some large corporation. MIaybe that is because the
word "royalty" seems to connote something kingly or rich.

For the record, let me make it very clear that payments for the use
of copyrighted materials in the film industry mean employment-
jobs-for thousands of people. Payment for copyright means both
jobs and more money for carpenters, painters, electricians, teamsters,
cameramen, costumers, grips, projectionists, property men, and many
others. In Mr. Mligden's, behalf, I speak also for the Hollywood crea-
tive guilds whlose membership includes such creative people as actors,
screen extras, film editors, musicians, writers, and directors. All are
beneficiaries of copyright royalty payments.

*We have experienced tremendous unemployment 'in Hollywood.
Today. you people in Congress are concerned about an unemployment
rate of 8 percent to 9 percent in the country. Last year, unemploy-
nment rates in IIollywood' ranged from a low of 10.5 percent to 89 per-
cent in our unions and guilds, with a combined average unemployment
rate of almost 40 percent across the board. "Variety," th3 film industry
trade paper, reported recently that film production by the majors was
at an historic low. Thus, on top of several years of miserably low
emplul went opportunities, these facts spell a worsening employment
situation in the film industry. Payment of copyright fees means addi-
tional funds become available to bolster production and distribution.

Now, you are being told by cable interests that they comprise a spe-
cial class; that all or a portion of the cable industry's revenues should
he exempt from paying for the program alnterial that is the first and
prime essential of their operation.

lWhy should cable get a free ride ?
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Why should any user get rich at our expense I
All of u.s prate about our free enterprise system. Cable television is

a privately owned free enterprise business. It does not give anything
away free. It charges its subscribers a fee for the programs it sends
to their homes. That, fee ranges from as low as $4.50 a month to more
than $20 a month. The national accepted average is about$6 a month.
What does the projected copyright fee add to that cost?

Well,it is simple enough to compute. the effect o'f the fee schedule
ii.the pending bill, therso-calied Gurney schedule. Assuming the aver-
age $6 a month cost to each cable subscriber, that copyright fee
amounts to an, average of 3 cents a month per subscriber-or 36 cents
a year. That is what we are.talking about.

Yet some cable system owners have the effrontery to -suggest that
'this fee would put them out of business or would be a serious burden
to their subscribers. That, I suggest, Mr. Chairman, is poppycock.
It should be nailed as blatant propaganda and I want to nail it. The
fact;is that the cable business is, in the main, an exceptionally lucrative
business. Rates of return of small' to medium.sized systems range as
high as 50 percent or even more on the investment. Yet these are the
people who cry wolf.

Indeed, even the original copyright fee schedule, first promulgated
by Senator McClellan, was wholly inadequate compared to the copy-
right fee paid for the same material by television station users. Now
this copyright fee schedule is before us, sliced in half. If the Congress
persists in enacting any fee schedule, it is imperative that the Royalty
Tribunal be established and authorized to move ahead promptly with
detailed studies to determine a fair and reasonable copyright fee for
the cable business.

Frankly, we find it hard to understand why the Congress should
get into the copyright ratemaking arena. We much prefer Chairman
Kastenmeier's orgnmal proposal 8 years ago that left it to the market-
place- free negotiation between seller and buyer. It has wvorked fine
for theaters and television. Why. all of a sudden, should Congress
prescribe copyright fees in one speial area.

I am afraid, Mlr. Chairman, that I am taking a bit too much time.
But I cannot overemphasize the importance of this nmatter to our
members. I repeat, it is a bread-and-butter issue. We urge you strongly
to make sure that a fair and reasor.able return is derii ed from cable's
use of the product we make in Hollywood and New York.

I thank you for your courtesy and patience.
Mr. lASTENmrERn. Thank you, Mr. HIoward.
As a niatter of fact, you were very, very brief and concise in your

statement.
I take it none of your membership directly participates in copyll;st

or copyright payment, but possibly some of Mr. Migden's people
would-although, for the most part, their work is work for hire in
terms of creative work, in terms of ownership- of a copyright and the
work of the film of itself; is that not correct

Mr. HOWARD. This is partially true, except we do have a clause in
many of the contracts'that is called a supplemental market clause, by
which certain payments for the reuse or the special use of a film would
be paid into the workers' health and welfare pension fund. So, in
effect, there is something in copyright that would help the people.
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Mr. Ka'STEmSEyEn. In a nut sliell, yrc are ,aying that the health of
youir industry very much reflects on the extent the employment and
welfare, generally, of the 60,000 people employed in thehimdustry t'hit
you represent; is thatriotcorrect? '

Mr. HOWARD. Yes and the added product is'boundto help us.
Mr. I.ASTENMsEER. Do any of your membership work for any tele-

vision industry or the.cable television ?
Mr. Howarm. A number of our members work in the television

industry, as such, for the networks and independent stations.
None of our guild or craft members are i.nolved in the cable indus-

try; possibly some technicians in other unions may be in parts
.production.

Mr. IKASTrNIEiER. Would they agree with you as well ?
fIr. H-IoWAD ITfeel they wv6ulR, slr.

31r. IKASTENxmEIER. I yield to the gentleman from Massachusetts.
SMr. DniNAN. Thank you very much, Mr. Chairman.
And .NIr: HIoward, pardon my ighorance, but would you explai-. to

me the reference to the so-called Gurney schedule, on page 4.
'Mr. HOwnARD. MIr. Drinan, that information was furnished to me by

the attorney for the Hollywood Filmr Council, and I believe Mir.
Valenti could explain that much better than I cduild.

Air. DRINAN. All righlt.
Now, you say that in c neral-- I guess completely, you are behind

what 31r. Valenti says. Then on page 5, you say, 'We much pr:efer
Chairman Kastenneier's original proposal, rather than having the
Royalty Tribunal." But Mr. Valenti, onwpage 32, seems to say.that the
Royalty Tribunal is almost necessary in view of the situation.

And when you say,' ve much prefer," d6es that include -Mr. Valenti
and the industry in general?

Mr. HOWArD. . Bically-I cannot speak for Mr Valenti, but as far
as the'Film Council, 3'es, it does.'

M1r. Drn.INA. In other rWeords, you would much prefer to have the
law of the marketplace and not have a Royalty Tribunal to set fees for
cable.

M1r. IHOWARD. Primarily, we would' not want. to see cable go scot-
free withllout sonle sort of set'"opyriight fee on it. W'hich one would be
the best, I am not sure.

MIr. DI)RINN.'. Thanl you very much.
M· Ir. KASnT:ENEIER. i The chairmnan observes that tihe so-called Gurney

schedule' refers to' the schedule, page' 1, 111(c), subsection 2(b),
presently in 'the' bill,> that half, as you poiiit out of the original
schedule, appears to be tle amefidment of Senator aurney.

The genfllemman 'bmofm llinois, Mr. Railsback.; '
Mr. R.ILsnAcx. Let e asl you 'a question that, I believe, was raised

yesterday. , ., r, .
How' do you respond tojthe argument that the- network nowslor-the

television broadcasters take into account in their advertising e-partded
markets by reason of cable? 't LT,"; ;~ I

MIr. IIowAM. It is pretty ~h.p.fo. , po la;Ag , anm not

Wea;raei. the.field of .cbie tele'visio;a rirnqlva ~ae writ ' ''

Let me just elaborate a little.

EST .COPY VAILA. ~ ~~~~~ ,
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We were told yesterday, that in-soliciting for advertising television
stations would include reference to the cable television market. This
enabled them to get more money from an advertiser by pointing out.
that the advertiser was not only reaching the local market, but was.
getting into an expanded market by -reason of CATV.

Mr. HOWAPD. Generally,,the pure cable market, when you pay, for a
program or soiething like that, basically there is no advertising in-
volved in that.special program.' You are referring to cable tele lsion
that picks up a network and then puts it on cable for the individual '

Mr. RAILSBACK. NO; I must not be making myself clear. Whnat I am:
talking about is this: A copyright owner negotiates this sale, say, to a.
particular television station.'That copyright owner, according to testi-
mony that we heard yesterday, i:' in a position to actually negotiate for
a higher price by reason of his knowledge that that television station,
in selling that program, is going to be able to reach an expanded mar-
ket by reason of cable., And they actually brought in yesterday some
of their advertising material, which apparently did refer to this kind.
of an expanded market.

Mr. HOWARD. Mr. Railsback, I am afraid I am not qualified to an-
swer that. I can answer anything about labor in Hollywood and un-
employment, things like that; but-

Mr. RAILSBACK. That is fair enough.
Mr. IKASTENMEIER. The gentleman from New York.
Mr. BADrLLO. NO questions.
Mr. ICASTEN3EIERn. The gentleman from California.
Mr. WIGGINS. No questions.
Mr. KASTENMIER. The gentleman from New York.
Mr. PATrIsoN. No questions.
Mr. KASTENMEIER. Thank you, Mr. Howard.
The Chair would like to call, on behalf of the motion picture in-

dustry, the president of the Motion Picture Association of America,
Inc., and the Association of Motion Picture and Television Producers,
Inc.,'Mr. Jack Valenti.

Mr. VALENTI. Thank you, Mr. Chairman.
Mr. KASTENMEIER. You have quite an extensive statement.
Mr. VALENTI. I will not impose on you, Mr. Chairman; I am going

to extract from that statement, and extemporize a bit, and, hopefully,
try to answer, in my extemporaneous remarks, some of the questions
that were asked yesterday. And I will answer any questions you might
have after that, if I have not fully explored the earlier questions.

Mr. KASTE'MEIER. WitOllt. objection, your 64-page statement, in-
eluding its addendum, *ill be accepted and made part of the record..

Mr. VAiLDm:I wiotld like to have that in the:record, yes,.sir.
[The prepared statement of Jack Valenti follows:]

STATEMENT OF JACK VALENTI, PBEBIJENT OF THE MOTION PICTUBE AssoorrION OrF
AmERo IC, I AND TE AssocABTIO N or MOTION PieruRa AND TuLEcvxsioz
PODUCERS. INC.

SUMMARY
This is.what we believe:
1. Cable television should be liable for copyright.
It is a'basic principle of United States copyright law that payment should be'

made for commerciai use of a,.copyrighted work. Every profit-making business.
that uses copyrighted material in the United states ought to be liable, for
copyright
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2. Cable television should have no exemptions from copyright payments, meas-
ured by a portion of its subscribers, by a portion of its revenues, or in any other
manner.

If the excuse is that it is an infant industry that requires nourishment, radio
and television were once infant industries and Congress granted them no exemp-
tion from copyright.

3. Cable television should pay reasonal.e fees for the use of copyrighted
program materials as provided by the original McClellan.rate schedule.

(a) Smaller systems would pay modest royalties. A 500-subscriber system
would pay $30 per month on annual revenues of $36,000; a 1,000-subscriber system
would pay $60 a month on annual revenues of $72,000.

(b) Larger systems should not be subsidized at copyright owners' expense.
Teleprompter, for example, has Income running at an annual rate of some $900
million, and under one of the proposed exemptions, could avoid copyright
payments oi from $4 million to $7 million of its revenues.

4. Creation of a Royalty Tribunal is an essential part of a copyright bill.
Because the initial rate schedule in the bill was conceived without economic

or fiscal facts or any experience, an impartial body should determine promptly
and at Ipericdic intervals thereafter what are fair and equitable payment rates
for both the cable system and the copyright owner.

5. "Double -payments" is a spurious contention.
It is a basic premise that separate payments should be made for multiple,

commercial uses of copyrighted materials.
6. The Supreme Court has not exempted cable television from copyright

liability.
The Couit had to take the 1909 Act as it found it. It said that Congress had

the responsibility of updating the law to deal with the communications changes
that were not even conceived sixty years before, i.e., the Court left it to Congress
to determine whether cable television should pay copyright.

7. Copyright royalty income directly affects the livelihood of those who work
in the creative fields.

Unemployment, particularly in the film producing industry, is extremely high.
Additional copyright income spurs .production, offering increased employment
to tens of thousands in the guilds and craft unions. The creative ta! ants benefit
directly from copyright income through "residuals."

8. That part of the definition of "secondary transm!ision" relating to non-
simultaneous transmissions (the Stevens Amendment) is unnecessary,
unwarranted, and legally imprudent. It should be deleted.

The amendment would permit cable television systems in certain areas outside
the continental United States to tape televisions programs for later showings
on cable to the harm of the local television stations in these areas, and to the
detriment of the owner of the copyrighted program so used.

9. The criminal penalties for piracy and false labeling should be increased
in the copyright law to make such crimes felonies.

The Department of Justice has pointed out that pirating of copyrighted worlds
has become a serious and major problem. Our own industry has su.. .red tremen-
dous losses and has created a special policing department. Privacy should be
made a felony for the first offense as in other "economic" crimes such as violation
of the antitrust laws.

L INTRODUCTION

,My name is Jack Valenti. i am President of, and -representing here today, the
Motion Plcture.Assciation of America, whose headquarters are in' Washington,
an 'the Aslsdcta!tor.'cif Motlbif Picture and Tele;vision Prodiic-rs, Inc., lobted in
Hollywood. MPAA L, a trade association, whose membership includes the largest
American producers and distributors of copyrighted motion pictures. ABIPTP
is a California membership corporation composed of 72 companies that produce
copyrighted motion pictures for theatrical exhibition and for television viewing,
and series programs for telecasting. Additionally, I speak also for a third
organization, the Committee of Copyright Owners, or CCO. This group is an
ad hoc committee of independent producers and distributors of filmed and taped
copyrighted television programs, formed to coordinate their efforts in resolving
the copyxight-cable television issue and the various regulatory Issues that ariee
from time to time over the importation of television signals by cable. A list of
thbe membership of each of the three organizations I speak for is included as&part
VII of thisstatement.,
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AlIoEI -am pleased to note that the motion, picture'ifidustry does not stand:here
alone. Broadcast'licensees, both radio and television as represented by the NAB,
music and book publishers, authors and many other organizations and individuals
are, all makifig.the'same case, enactment of a'fair. copyright law.

I, appreciate the opportunity to 'appear before this, Subcommittee. Primarily,
my remarks today are directed to the issue of copyright liability of cable-tele-
vision systems and the provisions of H.R. 2223 vwhich affect this :ilability. These
include th'e royalty rate schedule, the Copyright Tribunal, and, other provisions
relating to the copyright liability, of cable. 'Several other issues also are of sub-
stantial importance to our 'member companies, and I will discuss 'them briefly
later in my statement.

Theanembers of this subcommittee are generally aware, I am sure, of the histori-
cal' background of copyright liability of cable television under the present 1909
Copyright Act and the many efforts over the last ten or more years to resolve the
issue. Cable television is not now-liable for copyilght. That is th. basic problem;
Cableotelevisiot. operates in an environment where every other user of copyrighted
programs bargains and pays for its use, Television stations, theaters, phono-

.graphic record, video cassette and sound tape manufacturers, all must pay:license
fees which'have becomea normal item'of theirscost of doing business.

The involved parties themselves sought to resolve the issue if cable's liability
in an undertaking known as the Consensus Agreement, which had the blessingtof
the Federal Communications Commission and with the White House Office of
Telecommunications Policy. The Congress too has had~a hand in dealing with the
problem'by passing a Copyright Bill in. this HIouse some years ago and last year
in the Senate. -2able walked away from this agreement and subsequent
understandings. ·

A more detailed discussion of the backgrcund and the efforts to resolve 'this
issue is included as part V of this statement. I see no reason to take your valuable
time now to recite this past. Rather, I, think it more beneficial to discuss the,
issues, and the Iposition and the reasons for the position taken by copyright
.proprietors.

The organizations I represent he-e today strongly Fbelieve in and urge you to
approve aacopyright bill'that will require cable tele lsionwto pay copyright royal-
ties. 'We-ask only for royalties that are reasonable and' just-fair for cable as
w.ell as for copyright owners. In inaking this point, we do sb-not as an oppcnent
of cable. On'tlie :cntrary, despite-cable's'repudiation of its agreements and our
disappointments in dealing with cable operatcrs, we look upon cable television
as an ultimately significant additional user bf oirproduct. That is why we have
supported cable television, especially "Family'Choice Cable" (i.e., pay cable). so
struigly- before the Federal Communications Commission. But our support of cable
televisi6n:does not mean we believe it shunld get a free ride -at our expense over
the conventional television industry; an industry which has paid copyright royal-
ties from itsvery beginniig. ·

II. CABLE TELEVISION, AS A PRIVATE; PROFITMAKING BUSINESS. .SHOULD PAY COPY-
RIGHT FEES AS DO OTHER ~MEDIA WITH WnICIH IT COMPETES

A,'Vhy,~,able Television Should Pay Coptright
Under article I, section 8, of the Constitution, the sanctity' of copyright is

affirmatively recognized. It is a means of promotinlg the AL.zrican arts and
sciences As the Register of Copyrights soQ ell explained in, a letter to Senator
JohlftX~0CelIan:lastyear: ' " : ' '

'The' Co6nstittion directs Cbngress to legislate to secure to authors excluslve
rikhtf in theli writtiigs. Rev'ard, t' "the author and' hi leghi': ,accessors is.

· es, erltihl to s'timulate creativity. We are all enrlchii 'by this. ereativili. 'It
'is sfrel;iiot tob' inukdi to:b'ect'tat soirme paynmeilt 'ttcdyih"o ghLrptorsQ
'' 'Yl!5bb=/hde ,focdP mercrlahis' of cojyright'et'd #oi'ks. " ' '

tr 'as the Sjifieme-Court h'l as formnulated the reason fdir copyright ¢'
Tile .h' eolomil iht'loDol)hy hblind tilhe ;(c6nititutlonal)' clau's emnioerlnt
oniAtg t' ract patentodnji Copy'trif s i s 'the. coniletl on that ehMCirnge;

-' "'rhken a.- GiHfivthrl e`f&C Srt I'sonhl gh6lslies tIfeh0'st is utd 4drntW4jl)tbcite
: ']vrlWr htrinhgh 'ttlt td1abttS' authe rs a s i1i'sten'tor&)it "tendeid nid: itc,
^ ArtI§. Sctr1efil JAI da adt Qe'; 6 tsucih creifthre AcffVIsffe"edrie i`ij'drvs
*"' meitiihfi. at b \t l the srtVtiedeis.eaed. azer'V. St;effr. . U.S. ]B6 f1,.

:i tr,',9ap.~b.'>,,. isa. t ;r t. 't,! , ha-.. a.'l:. .:s.,:~:'; t;.}l, · '~tr, .X -siA, qt; :.r:,tanr. oar

REST' COPY AVA'iL[



'he right of copyright shoVld not be sacriced-tp9 eery othv er- right- -.nor shou ld
It. ever be'sacrificed'to do.ofizfror tchoIt1Iaba e efd:ercy qogoto again the
Register"of'Coprights: "The6basie htiian jigpat. ziildIidua.aiithors tbiugh,;1
out tei wborld ar being .saerifliednmdri i 'd6Md'ol ai: o.~ .aiir, o,.i J eeh
nologi&l-.revol.titon."m1 ' i , , ., a qm ', ' I t;' 7f la

i'i b'oart, TheC ritht of copyright Eind' the'o>teetion' ictyp ihtt has fbeen
declar~ed byi our 'onstitftitlont6be in'the Oitbibtit. ConVe-sely special fiter-

,est groups seeking -to take a f'ree, ri l dnthe rti'v.tt 'ad investiientsof
othleri h'avebeen never so 'eeognized by th'eonstiU1tii ,- :

N'Jiitifiable reason exists for viblatiantli, t imll.1y, .xfept f at 'the a± ihace
and -obsoletel' 9'ilaw, did not- foresee thetechinblogy 'Of t:ie nevy medihum Other
private` enterprises in this country-that sii'e opyrighted niaterial pay for-it,
ihcluding all'the other communicatioAn m'edia, orb 'exapl.in Aiiril, 19 there
were 8,821 raido and televislon stations, 'ind,'eaeh -time oneof those stationsiusei

':a 'copyrighted: work, t-w'as ruiired:-t pa'y a 'copyiight royalty. May 4/ reniind
yourthat the radio and televisidniindustries were "'infnt" iindustriesoniee; But
'they had no compulsory licenuesA;eni they weret-gir nginihto the giaints 'tl
are today. The payment of a reasonible copyilght'feadld not hiiider theirgtwit

-o'r.'their·piogpeilt' ..Z ' , * ' , '·.
' Even non-pr'ofit erganizatiohs such as edeucational television -stations' ibargai

/aid 'pay for 'opyright licenses' *en- they use copilighted mentertakument ipo-
grams; 'An aniateur'actors' grouip or a high sch';ol-,ifla/' kwhich engagr;s"inthe
publi&pierformafice of a copyrighted play,.br ivlchie h i 'iiublic screentng ;o a
filni, pays a-royalty.,' , ; a. - .;

The cable television'industry-'Is :a privAtb buslniess, runfor prifatjrofit. Yet
lit; pays nocbopyright. To exempt cable'b-television frro'm ctipylglit liabttil ;woid
create an anomaly without reason. Subi 'ai exeiptioitn wqhld be.eofitrary t.:the
'pbilicy.of~ our cbpyright laws; it iwould confer al speclal piviMlege. t wofild cohfr
thii privilegelby 4aUowi{i a p rivtely-ovned; ifor-profit' fiduistry 'to ius 't/if one
essential elemerit:of its opdiratlon-profraii material-freetf "ny. cost. Moreover,
inwso doing, the Congress would be 'taklhig rlvate 'propirty ifrom its oiners and
giving'it lto others. Ciearly, there icla be no: buille'iiitteit justifiCation 'for

,exemptingcablefrodmcopyright'Iiyiienit.i; 'I.';?,' {* .' ;,>, , ,''
'Cbibfe televisibn competes with television''for vieweis;.'To o this, 'cable'ises

'.sophisticated -equipiment ;and fYa'clittlst6,' provide improved sigials to ts .cabe
viewers. In the early days ofc.'able television, a cablely.tem fimight. hive b-een
fairly'cbh'nsidered'ji'st' an ehlarged intefina 'Systeyem. A niaj3]r aiienn. wias placed
diie'a hill top ,andl Wires were4 strung from 'the 'an'tenniia to hiomes' to' receive the
augmented teleision signals. But cable has not'beii:nanatenbi' systemrfor some
yeare'tpow,, .. .. .'t

Cable television ioloes far more than receive signals. It imports many, iditant
slgnalc by means of expenslve and highly tqechbicalnical roWave installationsI; it
'amplifies a signa'ls -chfianjges thv cihanne.l, distriutes them, aind nakes a icharge
i'fir 'thbmn. T'hsdi~s' ifiliiatoi n o'iiais' requirei.t 'he ,usesf highly sophisticated
eduiipmneht fand rmachinery,' 'skliedifiie-rsoinel, ,di buildingb and gr6unds. More.
1over, cble' systems niet:6nly distiiute& televlsi'di signals; buit perfornm othr er e-
ices. By using television ii prbgris ais biiilding bikis,_ thde aifble yst~es caniafid
do provide'pay 'cable orr fsmil$ 'chhlce cable. ,s spiplerl of program material,
yWe *eleon'e this p.ollifeFtati6on of cabiie sdirvc;"wve asl onlytrit we'be paid for

The fUin&tfin 6f cable t,oday was pr9bpbly nev rSAtAtbetter or more ciearly
than by an officer of the cabletrade asasocilaoti ~ r.' ,ard Allen, a,director
o6 the Natioinal' Cable'aTeltigbn .A'bociatlofi (N.iA and idPresident of Western
Cbmmuniciations, Inc., a capbe iew, drk fo, ,63,-'0, p ribeir,,',,d~iaredi this past

We do receive those (tilevilion) 'br.otadcasteija "s atouir befadenis. How,-
ever, 'ngbody wateh'es'ouir lgnals at 'ur'head e"ds. AMte'r we,'recbive these
broiiadcas signals we' pres 'thiiem, itwe anplflfy em, wie distiribute, them,
iind tin wi'e m hak a charge or thein, ,,aiyb'i vjo has eieir been'through
a power or through a ,,staiton "uttage knobvJs tlat even the most
soph1itieated headehd reci"ving equipmenit and.$istriblution 'stem si re abs-
lutely wb-rthless unless w'e'hiiv'e those slgn"'als, r'ning through, ouri clb.les.
'What we do to these signaIs after ive receiie themi, to my iiniid,,does in fact
,onstitute'aprrm ance fr prfit',' ', ', ' ',: ,

57-78.6---76---pt 3
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'able tfelevisipun doe9iQmetkhing.else ,to attract Yew..ers.away from plocal:televi.
aion ktations,. Zt orikgni.als-.programs-.from,,distant teleyisosta-ions to

.. s cabbl6e, sIui.bser slt}, t,0ownu i0ocal market, Thus, ,cable.jteleiision is not only
uinglocal'signtals freie ok any cost, but by importing distant signals freei oflcharge
it ,fragments .the ,,a^etof· the local teleEision station with which it is,competing.
iobr' aidienee.'In io8 doiing,[itot 9tonly competes unfairly ,with the televislon station
'tiiat zmust pay or i.j pr6rammiMng,,,butit destroys, or.at the very, leastJimpairs
h 'cbipyright oiviner's abilit.yto,sell his`,produiict.to the television;,staotion in that

, xarfket. In .iOrt,, ' cable te'lev is npt ,sbJect :to,copyright, liability,. the
. Congresi wodulnot. only,, be giinagcablea:,free ride, but it4 would, In-effect, be

ib'idzinhg caible,at our expense and tp;our ~subsequent econpmiq.disadvantage.
In,'so doing, the Congress would ,legitinatizz unfair competition against tele-
Wv& oan'Vnfubsidize4 ifreegnarketenterprl6e. . ., .

,a , .hnaly cable _television .copyright.-lilability ,,hasi been .recognized 'by, many
, aitit ,ios. .The: official body of ,cable,,N.J.A,in testlmony bc.;Fe the Senate
,Su'm,.piJittee o" ZCopy ,right, onAugnst ,,19,73, and.again in a public statement

, th.,May, i'onftlmeditts ,omnitment to. copyright.!iability.
tfie present Chairman of the FCC and the acting director ofthbe Office of Tele-

,com.unkcations Policy have publicly voiced-their suppQrt in favor of copyright
'tiabi~ity Thie. 1974 Report .to the Presidentby the Cabinet Committee on, Cable
,,oimunlcatotion. r,.,ommended that .a ble television .pay copyright. That report
,said; ",Both equity,-,nd the incentives,4ne!essary for the free andicompetitive suI-
pI.y of' programs require a sy}stem in whi'ch program.retailers using, cable chan-
nelsznegotiate and pay, for, the -right to use programs and other copyrighted in-
fr~mation...,A more recent xeport by a-special committee of the Committee for

,Eficonomi'bc Development called for.copyright payments by cable television.
., nally, it .should- be noted..that since: the 1940's,. international law under the

,Bernfe tonveiition has inpoed copyright liability on the retransmission of radil
programs by ,w.ire..The great conernm un'fpQmly -expressed for the protection of

,.copyright as a property ght rghtthrghF,' Erope.suggests that.court decisions will
..hold that ab le televili9niijsiable for copyrlght. Indeed, when Japan.enacted a

ne&w copyright'law, it believed that copyright,liability-on cable was, necessary to
, conform ,to. the, terms of the Conventlon.lWeb,elieve that in keeping with bthe
..probability of United. States accessionl.to the, Convention following enactment of
this bill, copyright liabiltiy, for cable should be imposed.

In summary, Mr. Chaiirman,.opnstitltional recognition, legislative policy,. busi-
.ness practiif6 under tihe free,enterprise system, and plain logic demand that cable
,.televisio n should, pay copyright oyalty.
B. Cop yright Royalties Itwcrease Employnten t and Income ip the Motion Pfturom

'I want to touch only brieflyon 'this point, MIr. William K. Howard, President
of the tHollywood Film Councl 'iepres'6ihing tie labor 'uniOpsa id.guilds of.te
United States film industry, will 'deal more fully with the ipliorLance of copy-
right income to the men an'd':'omehn in the craft unions and guilds in' California
,and' New York vho. make mnotion.pictures niihd' tel Vsi i films.

Tbhe dlversion, o 'audiences from telesislon .tocable 'resutlts in reducipg the in-
come of the film ,Adunstiy. It affects .ot-oinly the producers and distributors of
motion pictures who hold copyrights in the' flims, but also the tenls of thousands
opf persons throughout the, ilidustry who contribute to the creation of motion
pictures. Tieil rights dep'end opi the right of copyright ownhers to be paid for the
commerclal use of copyrighted"fillits by cable. The' compenstion, of many of'the
creative talents such as thescreen. writers, directors, comppsers and. actos,, de-
peids t6 a large extent, on their income from "res du'als", i.e., on paymeiits under
collective bargaining agreements foy.eeah showing ("run") o, the film subs
quent to its orlginial teleast. To the,'estent that.any such showing on a telyvision
station which would pay a license ie to the copyright owner is replaeed by an
iimportation.of :the same ',rogram;by cable, which does not% pay a licensei fee, the
talents of the creative segment o; th6 industry will o ufinrewarded.

Royalty 'payments by cable television voqnlld help inp recouping'the cost of films
andi sipur greater inv'estnient iri the prodiuc4lfinof motion pictures. Additional
,copyright infcome means more-obs in 'an area of gravly high uneniployment.
C. Copyright Royalty FeesaPaid by Cable, Tclevision 'Should Be Reasonable and

Juet
The question then is, not whether cable should pay copyright royalties, but

rather: "How much should cable pay and how do you. determine what is fair
p'ayment?" I repeat again; We ask only that we be treated fairly, and that cable
be required to pay Just and reasonable fees.
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What is just andireasonable? Differences of opinion,exist on that issue; We have
1o0 marketplace experience for what is fair for us 'and reasonable for -cable.

There is, however, considerable experience in other areas..
Let' us look briefly at -what television,pays for'copyrighted program material.

We hiave obtained official'figuresfrom 'the ,Federal Communications Commission.
on' copyright 'costs for intvborks, and for affiliated stations, for independent
television stations, and average costs for all television stations.

In 1973, the latest data available, the television industry paid out slightly more
than' 25 percent of its entiregi'bss revenue of almost-$4 billion for copyrighted
material. Compare this with the 5 percent highest ,rate specified in.the original
M5cClellan rate schedule for cable systems. ,Compare this with the average cost,
under that same schedule; for 70 percent of all cable systems of the equivalent
of 6 a ;subscriber each month or 1 percent of' subscriber revenues., Even ,more
striking'is a comparison under the schedule containedin H.R. 2223, which would
require 70peicent of the systems to pay only 3¢ a month per subscriber or Y2 of
one percent of sy§tem revenues. '

Furthermore, it should be kept in mind that the top rate does not apply to all
revenues of Pa cable system but only to its revenues in the top bracket, i:e., revenues
in excess of $160,000 a quarter or $640,000 annually. Therefore, the actual effec-
tive rate that /any system would pay would be ,much lower than its applicable
percentage rate.specified in;the fee schedule.

.I cite these figures not as direct measuring sticks for what cable should, pay
for copyright, nor as an invidious comparison with the royalty rate schedule pro-
posed In the bill. Rather, they serve to emphasize that copyrighted programming
material is a major and expensive factor in television operation. What is
significant here, I believe, is how modest, how low ': the proposed cost of this
copyrighted material to cable systems in the United States.

The rate schedule iii HR. 22283would impose on each cable system an average
cost of 6¢ per month, or. each of' its subscribers. The original McClellan rate
schedule provided for copyright royalties ranging from l percent to.5. percentsof
gross subscriber -revenues. That rate Wrould -bring the average cost each month
to each cable system to about 12¢ per subscriber. Either figure-z-6 or 120 per,
month-is hardli inflationary, unjust, or unreasonable to a cable system. Indeed,
it needs 'to be emphasized that a cable iystem pays more in :malling the sub-
scriber his monthly bill than It would pay for c(,pyright under either H.R. 2223
or the original McClellan fee schedule.

It is a fact that the original McClellan rate schedule was not premised on either
statistical or economic data. But it is also a fact, an undeniable fact, that this
fee schedule-rooted neither in economics nor marketplace data, was arbitrarily
cut in half during final Senate committee consideration. This is the schedule now
contained in H.RI 2223. Based on what others pay for copyright, notablg tele-
vision, and the small cost to cable systems, copyright owners believed-and still
believe-that the original McClellan rates were low, and the rates in the bill now
pending aio absurdly low. In retrospect, calculated on- the cost per subscriber'to
the cable system-an average of 12¢ a month or $L44 a year-it is hard to
understand how the original McClellan royalty rate is unjust or unreasonable to
the cable system owner. This Subcommlttie should therefore amend'the bill and
adopt the McClellan schedule providing for rates ranging from 1 percent to;§ per-
cent of subscriber revenues.

The controversy over the two rate schedules emphasizes the importance of
how rates are to be adjusted after an initial rate schedule is enacted into law.

One alternative proposed by NCTA and others is to freeze this initial rate
schedule and provide for adjustment only by further act of Congress. As a practi-
cal matter. this means there will be nn challnge in rates. We have only had four
copyright laws in the almost 200 year history of our country, and, as the Mem-
bers of this Subcommittee are well aware, the present law is 6 , ears old. With
this as a precedent, program- suppliers of copyrighted materials and the operators
of cable systems would be saddled for years with a rate schedule arbitrarily deter-
mined without any economic data or facts to give it substance; Such an apl
proach does not allow for changing economic conditions in a dynamic industry
and is m'aiifestly unjust t9 both parties.

The secofid alternative is the one included in H.R. 2223: the establishment of at
Royalty Tribunal that would adjust the royalty rate'schedule periodically based
on expertise and factual economic and market information. This is acceptable to
us, if H.R. 2223 also provides that the Tribunal is required:

(1) To meet initially as soon as practicable on a day certain and issue a deci-
sion on whether the rate schedule should be revised, and if so, what the new
rates should be; and
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(2).'To meet and considr, fee revIsionsnatleast once every- 5 years. "
·IPeriodic rviewlsAoblvluiisly necessary sltreethat is the purpose of the Tribunal,

An initial decision of the-Tribunial at'ani arly daiteis ess.ential since the statutory
rateischedule will be aniarbitrary one, and noie'of the,,partles affected by'it.
should ;haie to 'live .witha those arbitrary' rates longer..tliian !iabsolutely required:

This alternative is,consistent.with the recomnienlkatioia.,O the previously -men,
tioned study of the special committee of .the Co kniti . 1r_ Economicr Develop-
meat Which stated::' ; -. t? i:X .

Determining just.compensation for a creative d -r,4act ai'strlbuted by cable
has been extremely difficult. More precise econohmi-teWies are required in
order tofix areasonable fee.cailes. In the abseniceof such:information,, how,
ever, the .parties enc'ierned ,should ,joiritly establish a'schedule of royalty
payments, and Congress-could provide for compiulsory a.bitra~ton-if agree-
ment between:the parties cannot be reached.

III. IROUTs ABOUT COPYIGHlT WHICH BEFUTE FALSE,CqALE ARBOU.ENTs

A.1 The Supreme Court Has iNoft, Eempted iCable TelTiiteion From" Copyright
.,Liability

·I would like to deal briefly with a shibboleth that has been given wide cur-
rency. It is that the Supreme Court has exempted cable systems from -il copy-
rlght liability. That;claim is not correct. The Supreme Court held only, that cable'
systems were not liable for copyright infringement -under the 1909 Copyright
Act;, Thisis a law, now 66 years old, enacted when communications as ,we know
it 'oday, did not, exist. (See Fortnightly Corp. v. United Artists Television, 392
U.S. 390, 1968, and Teleprompter Corp. v. Columbia Broadcasting System, 415
U.S. 394, 1974). :

The' Court. pointed out in 1the Fortnightly decision that It as faced with the
duty of interpreting.a :statute, "in the light of drastic technological change, . ."
(at p. 396). The Court, specifically rejected an invitation,of the Solicitor General
to render a compromise decision that would accommodate yirous interests, since
it said that this 'fjobdis for'Congress." The Court had to takethe.i909 Act as it
found .it.:(.p. 401). ;Later inAits. Teleprompter decision, the Court reaffirmed its
position. that .updating the copyright laws was a matter for Congress to deal:
With. It said: . ... ,

These shifts in current business and commercial relationships, while of
significance-with respect:to the organization and grpwth of the communica-
'tions. industry,.siniply cannot be controlled by means-of litigation based on
copyright: legislation'.enacted more than half a century ago, when neither

.broadcast television nor. :CAT was yet conceived. Detailed regulation of
these. relationships, and any ultimate resolution of the many sensitive and.
lhiportAnt-prioblems in this fiel'di. must be left to Congress. (Teleprompter, at

'lp,;4i4::Foaotnoetendmtte Emphasis added.) 'r, :
In s^iort,. the 'Court left, it to ,Congress to construct- a new copyright law which

would' take irito account new and da.Allng technologicaliinnovations.
B., qpyight Otoners Would Not Receive "Double Payment" if Cable Teletrision

Cable television operators frequently contend that television stations already
have paid, copyright royalties, for cable viewers.. Television broadeasters, they
assert, and through them,, program suppliers such as our motion pictuie pr6diicers
anddistributors, have been paid by advertisers.who reco'ize the added' cQverage
of.cable',viewvers.,The contention Is that by seeking coyright payment frodi3 cable,
we,arelsWkingto'be-Maid tiacey
.. Lets assume,,for :thesaklreof argunnent, that televislon,advertisers ,dopay for
cable subscribers, an' assumption which is not valid. The payment of copyright
is:a,;constitutionally recogiiized rigit. Copyrighkt law, fosters this rlit'o that
,commercial users of copyrighted materials pay for that use. The potentini dnd
.incentl;e to create artistic worksis enhanced arid each user bearsapart e the'
cost of promoting the arts. .. t , .'

, The plain fact ib that the compensation of the creator of a copyr.lgted woik
is fre-quentlyg derived irom more tthan one source and.iay.mnent of se'ar't license
feesforseparati c omm ercial uses of tip ,same copyrighted,:ork is fully conhsitent
wltK.copyright.policey Thus, the writer of a novel may be coll'cting royagiles
from the publisher of the hard Cover edition of his book, the publisherg of the soft'
cover .editlon, the periodical which, serializes it, the producer which . tages it
in a legitimate theater, the motion picture company which produces' a motion
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ijtu'ire based on the novel, another motion picture company jie; iquires the
reinjake- right -for another motion picture and from.sundry other l.s4of, Al1 or

'itfdf''the 'k'rL * ' ' I ' I ; } ' -.;
Multiple uses of-eopyrighted .workshave traditionally led t ',e.r tympent.of

separate royalties.for each profit-making use. Thus,. asJ.r. I4el/i4d JQhnson ex-
plains ih The. Futsrae of 'Cable Television (1970), an in-depth economic study
prparedlii!97Obblthe'Rdi/d'Corp6ration ' . , "

* * * the fact that a movie is produced primarily forthe theatre market
and supported by paid admissionsdoes not.suggest that television stations
supported by advertising revenues should have free access to those movies.
Nor does the pioduction of programming primarlly for the advertiser-
supported · broadcast market suggest that cable systems supported! by sub-
scribeks' should havefree access to thatprogramming. (p. 27)

It is' clear that the contention that double payment takes place because one
uer (television in this case) has already paidcopyright is a spurious and irrele-
vant argument 'which violates the very basis for the constitutional.right.

It is an argument which I am, sure will find no haven with those trainen in
the law. Television stations and networks are not. exempt from paying copyright
nor do they claim to be exempt, because theater owners have already paid to
show feature films; Eor that.matter, no, such claim.is made by Family Choice
Cable (i.e., pay cable) operators. There is no legal reason to treat cable televi-
sion, using off-the-air signils, any differently.'

How-accurate, in any event,'is the claim of double payment?'I submit, it hasno
validity at all.

S.uppose a ,CBS television station affiliate carries a program which- it 'licenses
fromi a colyrigh!, owner for telecasting. And suppose' that the NBC ,afflliate in
the same city decides that 'this would be a good& program to build up its own
audience and snatches that program from tie air and retransmits it over its own
facilities.'This 'NBC stationrcould argue, by the same reasoning as some cable
advocates do, that, because it would simply retransmit a local sgnal-for.whibilk
the copyright owner was paid, it should have the right to do this:without a.
license or payment of separate royalties., Thus,. just as the copyright bill require&
a television station to acquire a license for a network television retransmfissionf.
so it should require payment of a royalty under the compulsory.,leense evenwwnere-
local signals are transmitted by cable, to itssubscribers,,especi.,IIy._bec~au1e the
cable system, unlike a television station, collects feesfr6om its stbscribebrs.

Rating services for advertisers carefully masiisre ' arkets whi6re aitdertlslng
is expected to have maximum impact. Advertisers are' not willing~t/> Ray duplicate.
ioVrage within a midrket'or for audiences outside such nfirkets.

Another and more important problem conceriis distant signals. ,Operators of
cable systeims.impot distant signials. Whensthe programs retransmitted 'iy the
cable 'ystem are'imlported 'froffirdistant stations, the cbpyrlghtc wner's oppor-
tiinity to sell :the ;same program to a local station in the invs z1, market is
severely imipaired; To miake:this point clear, -I' want to outline t '..y the waqg
the television.market works:, . ... .- .. .. ' · ·

Bfls/iii-of 't&'ii'i l/ei[ral and physical limitations and regulatory restric-
tions imposed on a television station's power tand antenna height, effective re-.
ception .of the staticn's signals is limited to, a determinable geographic area.
As the result of siuch ecptin conditions, this area bec6diim the "m'arket" which
Is servlced ,by the station'§ programs and commercials, 'and o6r whieh1i the tele-
casting o' programs is licensed by the copyright owners.

Bach time a program is.exhibited in a. market, the audience potential forthe
nist showing of the program in that inarket is diiinished.
' Few television vleves in an area would tune in again to see.a motion picture
which has already been imported into tlhat area by a. cable system, perhaps only
afew days prior to the shoiving by the local televisin 'station. ..

't'Whehx a cable system iimports'a program from a dtiet4nt station, it.scoops up
Piit of the Ibtential auidience for that program in the market where the cable,
system oe6rat&e.'The resiult'is that the local staition will pay onlyv .a reduced'
license fee. if it is )willing to take a license, at all, for a program which has already
b·eep showniinl its market..

Nor would the station' whios signale are carried by cable television into distant
markets 1pay the c6pyright 'oner additional, monies for the enlarged audience.
A station's 'revenues, hence the price which it is able to pay to. the copyright,
owner for a license to broadcast a copyrilghfed. work, depends on.tht. size of the
au'dience- withihi'the station's market but not on any autdienc. !Jtsi&3. of .hat sta-
tidn'sbmarket.
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The reason why an audience outside of the station's market is'of little value to
Uthe ,rignating station is that :lcal commercials :retransmitted to the distant'

-audiences are of no value to 'the advertiser. Thus a .used car dealei,dr fuirnitur.
store in- Chicago would nt pay;alpenr;. more.forefbrrngihg.hilscomn- ercials oin a

· hicago station t 'audiences in Dubuque,; iowa. , ..
The net economic result of permitting the:importation of.programs from dis-.

· ant-stations without copyright licensing has:been wellUdesci~bed by Dr. Lelind
Johnson odf: the Rinnd Corpoporation in his 1970 study (able,' Televuioion and the
Questioin of Protectinig Local Broadcasting:

B3eC&use local audience. Is generally ·more valuable (to, advertisers) than
is the-more distant,audience, the financial costs of audience lost to the local
'staL.u' are' likely to outweigh the gains to the distant station-implying a
net redaction in financial resources available for programming, Unider these
circumstances * * * the benefit of cable growth might well lie largely in
providing the public with more channels of worse stuff. (p.. 21)

Some cable operators are urging that the bill should draw a distinction between
distant anid' local signals. They argue for payment of royalties for programs re-
transmitted from distant stations. They. would, however, exempt the retransmis-
sion of broadcast'sfrom local stations.:

H.R. 2223 provides for a total royalty based .on the cable system's .evenues
from the basic service of transmitting broadcast signals. It does not distinguish
between payment for distant and local signals for what, we believe, are very
sound reasons. Technological innovation is causing. constaLt changes in the cable
television field. What may be considered a local or distant signal today may not
be considered the same kind of signal tomorrow. For that matter, all signals
may become "local" or "distant" tomorrow. Because of this fluid situation,
neither the initial fee schedule nor the Royalty Tribunal should be tied to any
artificial "local-distant" signal distinction. If. a panel of the Tribunal determines
that such a distinct/in should be considered in setting a fee schedule for afive-
year period, then it may. But that distinction would not be locked into law,
since a subsequent panel may give the distinction different weight.

NCTA publicly reaffirmed this past May 23rd that it favored the payment of
royalties for local 'signals because it would result in.a more equitable dietriba-
tion of the total industry burden among metropolitan and small tow'u systems.
There are-large and prosperous cable systems operating in the big cities with
many local 'television stations so that the cable systems in these markets import
relatively few distant.signals and, therefore, importations play a minor part in
£the total operation and.profitability of these systems.

On the other hand, there are many relatively small cable systems operating
in areas where there are few, if .ny, local stations so th&. the importation of
distant signals constitutes the major service which these systems render to their
subscribers. It would not be fair to let these small systems-in the remote areas-
which render a service where few over-the-air programs.are available-pay all
.of the.contribution which the cable industry. will make to help finance the produc-
*tion of programs; ,and it would be equally unfair toIfree..fro;n s.ch burden the
-large metropolitan systems which use primarily local signals,
·C. Copyright Payment8 Will Not Destroy the Ciable Industry

No one is out to destroy the cable industry. On the contrary, copyright owners
see,it as another customer for their product. But cable television is part of the
free enterprise system. Its goal is to make a profit; that is the :ial of television
and the goal of copyright.owners.

There is no J-tification to excuse the cable industry from paying copyright,
in the same manner as any other comminunications medium iiLust. No other coim-
miunications medium had an exemption from copyright while it was growing, o-
at' any other time and cable should not be treated any differently.

The real effect, the end result, of cable television's argument stripped of rhet-
oric, is thattthe.cable industry should be subsidized. The subsidy wouldbe in,the
form of a 'statutory exemption 6f copyright royalty payments-a subsidy by
another private industry, the copyright owners.

Cable television should be required to meet copyright costs as one of' its on-
going expenses. Copyright fees are as essential an ordinary business expense
for a cable system.as are its costs for head-efid equipment, the "ables it installs,
the electricity it buys from the local utility to energize the equipment and the
rental of poles from utility coIiipanies over which it strings its cable.

It is absurd.to claim that, royalty payments for programs- -the most essential
pr6diice cable needs-are the straw that puts a cable sYtth oiu ot 6f biisiniess. Tli6



facts arefotherwise. 'The original 3icClellan rat'e schedule would be,a minor
ebst itei'm'or etlAlessystias.,It~' /rlbitrrilyjlbw* 'tCLle.systems spenid miore thian
the proposed royalty piyyments in their canpaignui to' plose ary cop yrlght.libility
aOid'appeaPto bei&'thiat burdfn-with'u61t'ftava.il. ",:V., " '.

On :bf thie; scre argimIe'nts adviieced by- cabl operaors is is tt the payment
of copyright 'fees would increase the'subcriiptidon fees which tiih public, wouild
have'.tb pay for cable 'television seifvice tiideed, some have described it a' a
"new tax" that would be imp'osei on theirsubscribera. As"I have poiiited out, the
impact of the paymen` of copyright-fees by cable operators on'their toilalirevenues,
is, to say the least, of minor consequence 'comparedto0 a system's revenues or
other operating costs.- . , I

On the other hand, it is noteworthy that during the last few years; cable op-
ergtors have secured substantial increase i4n their subs'criber fees although they
liihv not, paid a c.ent for cdiiyright' ees. .fi.thi coiiedtion .I would-'llik to direct.
the Sb fibomiittee's ;atten'ion 'to the 194 Alnihual lpii t. of Teleprompter Cor-
poration, p'o 'i tihe leading/-multiple system owner' Teleprbmpter proaudly pro-
claimed its :irte 'increase' progira'ii' as''follwBs: y ' ,: ' y " '

In 1974 Teleprompter securird rate increases in 84 systems affecting ap-
proximately 777,000 suibscribers;-a task which required the approvhl of over
200 municipalities. These rate Increases added m6re than $6,000,000 to 1974
revenues and, based on :the current level of subsribers, will increase 1975
re'enues by approximately $14,600,000. Telepminpter is continuing' to seek
rate' iicreases in 1975, idncluding rate increases in,certain systems in which
rate increases were obtained'in 1973 ,rl 1974: (p. 5),

D. This Copyright Bill Should Not Prohibit ,the.FCMCFrom Imposing Nonduplica-
tion or Exrclusirity Rules in Accordance With.its Jurisdiction and Respon-
sibilities

I understand that cable Interests are urging, the insertion into the bill, of pro-
visions directing the FCC to eliminite 'the nonduplicition and exclusivity rules
adopted 'by 'it in the Cable Television Report and Orfdei of 1972 ifiaccordance
with the provisions of the Consensus Agreement. It seemis to me' to be (highly
inappropriate for a copyright statute to issue directions to the FCC encroaching
upon its authority to issue regulations under the Communications Act.

The signals cable television should-berequired to carry, and the signals cable
-hould be prohibited from carrying, are regulatory matters within thee jurisdic-
tion of the Federal Conuilun'ications Commisolion. These 'determinations require
careful consideration and detailed balancing of many factors. Congress estib-
lished the Commission to carry out jtist such types of functions, H.R 2223 is not
a bill to decide communications and broadcast. regulatory issues. Congress should.
not bog this bill down with regulatory determinations.

Moreover, provisions relating to FCC jurisdiction are outside-the aegis of this
Committee. During the,,past decade of congressional consideratiosiertion..of copyright
revision bills, provision after provision dealing with communications regula-
tions has been stricken asfbeing neither germnane to a copyright bill nor within the
purview of the Judiciary Committee.. A request to include a regulatory provi-
sion at this stage is only a thinly disguised attempt by cable interests to have.
the ccpyright bill referred to another committee with the purpose of delaying or
defeating its enactment . ... :

E. T2he Royalty. Tribunal Ies'i Body orgatnzed To Carry Out Imnporta'nt Puno-
tions and Is Not Another USel7esJgtireiaucraoy

Cable teievisilon operators also often claim. that. the establishment of the
Royalty TribunA.l creates another governmnenf b'ureaucracy, .nnd the American
public does not need another bureauzracy..If eable;iperators ir "An by this argfu-
ment,,that tfiey prefer ellminatiown:of the conmpjulsory l{ene .nd cable would
nv;6tfiate'for every program it cdaries, we .apY;reove;.~e are ,filing at any time
t", accept.a proposal from 6able that it should pay copyright based upon free.and
o10pengotiattion '.. ' ,' v , , ~-

However,.in my viewv ca4le.operat9rs usthis argument as anfexcuse to saddle,
coprighL owners witii a completlIy arbItaiaf&rate 'schedule,,.epgraved in stone
by statute, never tobe.rrevised again e.ctl' 1y ra:-ii-maybe another 60 years from'
now. There is no denialthat tlie or!iglnal'McCl.ellan irtq schedule was arbitrary,.
and that it was thereafter arbitrarilyj cu i t hial'fin iR. 2223. 'There is noidenial
that Coiigress has neither the 'time nor the exiRetisq;'to determine a fair, rate
schedule. Therefore, if equiiy is #o be done for bqo'f, ples, Congress ,nust either



,pro,•e '?oi; iivaetet9i ,nePortat&,eee, .ri a iit *n4 mpaltatl arbtration,

Moreov.e r, thIe Cpyrighot ' .:t iunaal.iB not, one specially organizedto.
review only jble s5ystemroy a;pyt tes.It ,wa,.s.ta. b ised n, the copyright bill also
to rev .ie the aijastmenit of :roalty :r;tes:for pholnorereils (see sections 801(b).
adI8 .(t )j :ani d for the distrib1utilp! oi roy091ty fees deposited pursuantAto see-,
tons!, ,(cable televtision),, a~, 116 ,(phonorecords). In qther. words, the Copy;.
r4ihti kof~(fi ,Tribsunal- ·i i;be,;~needd. dwhether cable royahltes.are frozen into-
tMije 1tea9ti·,ter..3tt , *; i
F. Thd Definition of "Cable Iystem" for the Ptupose pf.Onpufng Royalftes'

:~'S Soji'cdi NoP7Be'a ;.Cladi.o ptZ Ro* *v . . i # .d '
' Cable' initerests 'also ur! ge't thekdkfinttion of cable aystem, as contained ,in

sbet on '11 (e) dof thi?:l'ehiinged t:; hake t contormn to the generl definltionii
contained in ',e FCC's-le (.se e 7.O()').T.aa)t ule prescidbes that each,
sepdrate, 'ani dlitinct cointity or IunicipaI hti;Lyserved by cable televlsion'
systems, constitutes a s eep/,'ate taeleislontii ,s f'e,, vdn' if' there is ' single he/ad-
ead oafndti~r/ticl oine':shD of' facllities exten'iiiig lt, several communities.

Hovevr,'In:t i'n nimbe' o. areas dealig with cablbe television the FCC 'itself.has
modified this'definition. TV'" FCC has qua'ifl] the cabie system definition so that
it more:nearly follows the . thrust o the language in H.R. 2223. Even the Commis-
sion h'is :rdgnized, hs 'tdde"'iis 'bill, t.hat a deflnitibn of cable. system., based
oA'th6'budiarie dof ii politifal sibi ifld6ii is artificial.

Moreover, the application'of the'hnmoldified definition of section 76.5(a) of the
FEC rules 'to the coniputitof'oof rdyaltiie would .be grossly unfair to copyright:
owners' It' oulff allow ,beolihitallYf and .6conoihtelly ;integrated systems to.split
themselves artificially into several smaller systems and permit these large systems
to pay 'copyrig4t, fees under tChe progressive pegcentage scale at the low rate
reservedd for p.aler ;sy.t%. I!~.. x :Ithe r~yatlyJ comirputatiop were to be based ,on.
tis de..itjio.,, 'thre qr~,e'in] pzindiviidua ! .ca1ble :systemn s would be,fragmented to,
such a'n. e.Stent ;.phat tth.eyco,uld well,h ilve,[thg..effecti'ye rate under the sliding
s~cale .ofsection l'it ,

:;,I. PROPOSED SAMENDMENTt,.T.o;.. 2228

It firn noIw, }Mr Chair4Aat. 'to a brief discussoin o'f. a number of amendments
iioft vi;e stait'e'm1 lrge be ' ia ti.'l n lthe'"bill. I 'lil suipply"for the'record in part
--I''.thigs fftemeh.'t, specific ai.endatory'. a nguge to cover these proposalis..

A: Deete.. theifStevest' , 4nment, .. ..........
Let me talk first about what'beiime linown in' the Senate .asthe "Stevens

,iiendliniit;"' dilgifidllry propo'd''.bjk Se'atibr Stevens to meet a .problem in
Alaska, d p.oblemfi that happily -has 'nbw been solved- and-' no longer exists. The'
Stevbns iiiiekafint ,will 6b& fouind'bn pagel17; beginning on line 29, of the bill.
It''is air'i'efifiiion of' i "sedbr idairY trans mission." It, says that -the taping of a,
primary' triilffiission shlall ' be' deemeda a' seconilary tikansinlssion in certain cir-,
didi.mstaie's ahndun'uler .erthfaria'liditoihns. '.

;t'Leto~l~'"&iflai:,t , * i ~,i, , ,. . ~ z ...
Under section 111, all cable systems would have a statutory license to carryi

and,. ere ' ptotthose teleKisiiE on ,igqssPs4pvnitted,,'under the rules, regular
tions, or authorlzations 6f 'the Federal. Copp,'unucations .Commission" (section
ll(),( '), (c., For all c.tbl9e systems, w.hetleri located,in the 48.states or in .ae
offshrore i6rea,' ile 'sth atit+r& n', iles tl"tse: si'muihita'nieus retransinission,
de._evoissi ign.als receivedl'o.the-alr:',, , ......

,,The 'Steve'n' m"eiiaidnie'nt,;'h'ow'eer ' g[,e's. speciains to cable systems!
i, "Alhsikat,tlie ygi ii Isila.nig Oui.am or 'otii 'Ser 'Jossessions, and, 'under'

.i linited ,ir..cii'.iE. , " . to ca sy,;stems' 'in ,i wali,w :.t tape programs 'on'.
the mahiltin 'id 'i'ti retiaiisinit themi' niisfuitaiine6ouily to'their' subscribers. In:

dditlon,, language ,proposed by the egate-, of ua, and now'ending beor
toffs-huominitre . ;ij[JS), Wi.w l;go,;urtlmr and uivg taping rights to all
offshore statis, te-itories, eommopi"eisls,and psse.ssions of thie United State s..

By .iingi,' sfhtdi " l..o,p 'f' ip. ,and r .e., 'ms, the Congress
would'be auiti'oringihe mh: p, sical ereatioqn. ,qfices of'the copyright owner's
wirk. 'Tfiea oopies' coul,,da4 ell 'become the iisrrrse tading in
pliratedl: televlsion pi; e.' Tl. mo6ti'on pctiure, industry has had a long, and
continuni'g strii'gle' to 11'iiii'a't any trade 'ih'or 'dirculition of pirated prints
of feature films. Both the Amendment'and H.R. 4965, however, would place into
the stream of commerce the very kinds of copies and tapes which the industay



;has. so strenuously. tried ,to,eimi.nt.,;,Itaddltion, {t might also encourage cable
/systems iih foreign co0mtiles. (i,gi, Cai-d,')'t0 ' eege in: siniif'r practlces on
the theory that they should esibjet'to ~.g'reater fImItatfis 'thanii a6iply t'o
cablesI systems r ontside, the .48_SieUtigPoustli : "; ', ""

,. Thei Stevens Amende!n.t.in.' H 4965.;'.e 1 d!iC contrhdletion to the
pihilosophy of copyright ptoilon. h, eWi phaze1d-by the Rebster of
'Jopyrightsin a recent generalxeiiew of and co;miD t on tihe copYright rvisiuo ,
bRodino.eThed elat year r o; te,'s, the Ho or le Peter,Riodtno.The Ite rw wrote:-,, , r .. .... , ' n,.r ,- .n *

:The definition of "sec6ndary .tras':om t ,b 'eekn revised' to include
nonsiultaneous carrlage by ', [,r.ble,.,y ip ,Ilo/&itedd 6otstide:'the boundaryof the 48 continiguous states. TiTi chaiig e ia't-rlted to a x~ew definition of
'"calee tbystem,', which ,i b qtian pnt 'cable operators 'locatedUoiut-
,side the contiguouns48 statfs iti, e 'r egard. ne i't"; eii tlhen igh&the
secondary transmissions. are nonsimultanousit 'withte pltinr`yy 'ransrir-i s
sions. Recognizing .the. concerns .that led to these hhaiine; :w have seiods
r. eservations. about their ad~vlbi.t.t'',,

Adoption of the, Stevens en:t~hieiAx ftdit.t of' 1asJa' ivas assertiei to,:be 'ustified on the grounnI, thp. a oie .bclle',yst ems were 'rokated lin corin -
munitnes too remote from any televisioni ,stioni f6i' r'ecptfioi' d their signars
off-the-air and for the further ieason that; 'ililiike, in 'the cbatineitial United
States, no microwave service existed wh&ic'co:tld have, tiansmiitted these
signals.

This potential problem, however, was solved subsequent to the adoption' of
·the Stevens Ammendment in .the Senate wleai copyright o.]ners issu6d' special

..blanket licenses to cable systems iocated in.,fhese remnote area, ebiBiUng theqmto. serve, their Alaskan viewers. The, agreement, formallJ approved 'by' the
-Federal District Court, is entirely ,ati.sfactr':to tthe innvolved.A1 slsa n opera-
tors, who have so informed Senator Stevens, :and to oui meinbers ,xvho representabout 80 percent of copyright progrF mming used b gy telIevioii aind cible.'

Clearly, therefore, the Stevens Ainenidlmnt' hiifiIst its 'ud6fuln6ss ,fr Alhseka
ki'di/e#s zid idpurpose:'

A similar license arrangenient dan 'and would be made, for the Guam cable
system,'if it 's desires. C6dnequently, there if also no need for special 'statutbry
language for Guam, and no case .has beetf jresented. for adopting special
'ieatutory 'lanjuage ,fo- other American territories and possessions.

-It is neither necessary nor desirable for such an offshore location as Hawaii
to be' covered by this Amendment, 'It'simply -has no rational, base. There is a
full complement of television stations. in Hawaii. to provide-more than -enough
programming for the island'cable systems.to. pick up for their, subscribers..Indgeed,
the situation in Hawaii is the same as it is in: the connrientil United States
vWhere the 'taping of programs by'ckble systeins'l , prohibited for good ,aid

suficient reason. So long as there.ard an adeqilate number of televistonstations
whose signals can' be' picked 'up by 'cable.'ystegns and retransmitted simul-
taneously, there are no economic, social, or legal'reasons why cable systems in
Hawaii should be treated any, differently. th.tituble systems ,in. the continental
Uniited Statds.:

It.is clear, we believe, that theStevens Amendment aidM..R. 49 6 are unneces
sary, unwarranted by, the facts, 'and legaiy impradent. We' asak thatl the
Amendment be deleted from HX.. 2223 and that H.R. 4965 not be considered:.
'The- specific language to delete the Stcvens Amendment is included in' part
VI of this statement.: ' :' '
· B I?.*easi thhe; ,Ie a i a,~Fe v ;,e# ,ule
.I believe the recqrd giyes. ample sipport;ASvhy. the qi'rinal M'cCleilan rate
schedule should be included' In H.R. 2223. We',theiefore recominend .that the
initial, rate schedule refquire cable systems .to pay-, from 1, percentto. 5 percent
.of,their subscriberrevenues as copyright royalty, ..
C. Adminnistrative Provisiona Relating to the RoyaZlt Tribunal

As a result of the need -for 5{iiinf r'f /ai aetlon, the first public 'noticefor reviewing the seotion.lll royalty Wchedulo pldilh!be changsed from. .uly 1,
19.77.to JaPuri,j,h,,7. ..Te;TFlbual f.tjill haR1e ,been previusly, .appointed
shoqrti, after, the enactmientmoift' ;ll ffiw.ll a,4,ha a year to assemble
'data al. inmwormatIo. S.ucceeipgt.saf_; ind ,a nel the T'ri'bu{{ail Wilt have
availpble,thisb .bakgnrouptq.l , ...,ope'X by'.~ ,heone year is. :nedi br the

'Tribunal to reach an ini iec i,. ft oreecame tiat, t ribunal



716

,be requlred to.re'ach a deeiSion wit}. 9b daysa eOcti t:ati upon certificat;on by
the paiie, that it 'needs cad4itionai t'ft, the panel w!fill *azve a maxtimut,: of an
additionai 90'd4ws to irch a decl4sitk -

As a result of 'he clnge, in 'fiiie ,foi convening a panel of the Tribunali to
review the first cable.'rate schedle 'and, the change 'fdr thimely poerlodid review,
the dates bf -the sub'sequent reviews should 'likedlse'be changed. ,We recommend
tht : subsequent rat e revieib., be commieznced 'in in M and everV f1ifth year there after.

The, bill do'es not specify when the faciltitei anid staffing of, the:TribunalIshould
first be provided. Due ,t6 the ,niportance of reviewifing-as quickly', ihspdssible the
arbitrary section 11 ,statutory.'iate sche'duie, We recurinmend that 4the, Library
of' Congress be i2'rctd, to :rovide staff ahdfacilitiss woithin 60 days of enact-

.ment of H.. ... 3. f

B~ecause memberserrving oni.i.pa'neli of th6 hrlbunal are not permanent, full.
timeemployse .oft'heJ nhited,,Siates, a .clari~fi#iii provfion should be adopted
,that memiersi, Df a panel arqe,to be paid conopen.iation only 'for each day (includ-
ing travel time)- they are performtin their 'duties as members of .the Tribunal.

H;R.. 2223 ,presently, provides .tat, faclties 'and incidental services are to be
.provided by the Library of ondress; ,while temporary arid intermittent em-
,ployees are' t.abe appointed,,by the, Trilbunai. 'gine~ the Tiibunal is in fact a
series of three-member panels,, imfinistrativtely it would'be 'beneficial to pr1ovde
that the Librar yshould pd,ded/iil facuilties, services, and personnel.
D. olarificationi of Cable Ownership Notice Requirement

Section Ill(d)t(1) of H.R. 2223 provides that each · cable system must file
v ith the-Copyright Office within 3O0 days of enactinent of the bill or before com-
menclng 'trainsis iops (Whichever is later), a notice of ownership or control.
it is iogical thit this 'section sl8tuld also require such. a notice ,whenever the
ownership or c6ntro rof a cabl4 sy4stem chaitges. We' recommend .that such a
clarifyimig amiiidmeiit.be ddo'pted. ' *

'B. CriminalP1enalties for Pairacycaq. False,LabelinSg
The bill provides that a first offender who pirates certain copyrightedimaterial

for profit (section,56; p:age 49),, 'or .who knowingly transports in ,commerce
copyrighted materiaL*with a forged or counterfeited label (section 2318/,page (4),
-may be timprisoned for not more than one year. A second or subsequent offender
may be sentenced for.fup to two "yeais imprisonment. A first offender can be
charged under either section only with a -misdemeanor--even ,though that
offender has pirated 'thOusands or hundreds of, thousands of dollars of copy-
ilghted material. These types of .offehses are serious and are felonious(in nature,
and should thus be accorded, thW stature and c'onsideration of other felony
'statutes ' ' ';'

We' agree fully with 'theDepar.tnent of Justice in its testimony to.this com-
niittee that pirating of copiyrighted works has become a major and serious
problem. Consequently, convictedd offenders should be' subject to appropriate
'terms of imprisonment., ,

'We also agree with this uidieIary. Cbmmittee;'s statement in its Report last
year on the copyright extension .and piracy bill. Film piracy and counterfeit
labeling are "'economic" offenses, 'as the Repbiort declared. But the Committee
must also recognize that theistatutes~protect a constitutionally recognized right.
Such "economic" -crfiies has'embezzlement are, subject to greater -imprlsonment
penalties in federal:statutes.'Similarly, while. antitrust violations,are "economic"
offenses, only last year Congrei iicreased the antitrust imprisonment penalty
to three years., *

The piracy and counterfeit labeling penalties 'for imprisonment should be
Increased.so that such offenses aie cla'ssified as'feldnlte afnd treated oif an equal
tootin'g with si'rlilar 'econohije"6ffenffeses . We 'therefbre itr that a first' offender
'under either s'i`iRt 06 ori sectfon 2318,'bestub,^t to-a' maixtum of thred years
imprisonment and, a second or subsequenit offi der be subfect to a scven year
sentence.

A. Copyri gt,/ability of (,sl t,8' Utider the 1900 Act
Television perhaps he.,largesti user of'copyrighlited filmi propgrams. To hse

.spuch programs,, the television ,staoii must fl'rst,q epvre a license from:, the Pig-
.ram,:. ovwnder. But cible t qldvision, on thq other hq n', picks up programs broad-

cast by, teleyision. stations both .Ica, Rqn 4 4stand t and, for, a monthly charge,
etiransmitsi tfieiin to individual set owners throu`gh wire odr cable. Thus cable
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systems .which- are privately owned, for-profit enterprises uiisef r'.gram m/attr
free of costtthat belonfigsto the owner of the copyrighted progihm 'nmaterial.

Thei 19O9 Copiyright Act did not of couiirse 'afticiate 'the tremedidius change
that hasst/aken p'lace.in ,meihods of, coimuni/ation;. the 'modeirn' technolodical
revolutionS in allmodes pof communii cation. Thud-ii Fbitntihtli C.orp. v. United
Artists, ihe. 392 U.S. 890 (1968),'the Siuprime Coli rt of the United State's held
thatthe unlieensed use tof ,essentiallylocal broadcasting signials by' cable' systenii
whichh ,neither briginated' 'programs nor used '`hierowaves', anid' which were
merely "well located" antennas enhancTng. the vile'd r's capi~ity to receive the
broadcaster's signals, did not co6nstituite a copyright infiiigemenit within the
terms of the Copyright Act ,of. 199. In -olumbta Broadcsastig 'Slystem, Inc. :.
Teleprompter ,orp., 415 U.S. 394 (1974)-, the Codirt held that the retraiismission
of programs from distant stations als6 did not constitute a copyright in/fringe-
ment. The Court made' clear that it had 'o dlioice but to rule as if did under
the 1909 Act. It called attention to the shiftt .in business relationshipS thiit
cannot be controlled by ltigation basd bn a' pieriod'vwh6n neither broadcast
television nor cable 'was yet conceived..It said exp'iitly' that the resolution of
these matters must'le left.to Congress anid to a neiv copyright law.
B. The Coi'oenaus Agreenient

We come-now to thie.iuch talked about, the much misunderstood and the
significantly important 'Consensus Agreement. In my testimony before the Senate
Judiciary Committee on.August 1, 1973, I ddelt in great detail -with the genesis
of the Consensus Agreement, its piovisions 'aid their pertinence to the then
pending copyright bill Sinice that Senate hearing record is available to the
Memiibers of this Subcommittee, I do not intend to buiden thisirecord with repe-
titious details. .

rThe cable operators now clnim that the Consensus Agieement is dead. Yet, as
we see it, the Agreemerit is very much alive; -It has never been declared dead
by the copyright owners or by the broadcasters; 'vtwoof the three signatories to
the Agreement. It has not been considered dead by 'the Federal Communications
Commission or the Office of Telecommunications Policy, both of which agencies
helped bring it to fruition and endorsed its prdovisions.

Insofar as the OTP is concerned, it has as recently as December, 1974, strongly
reminded NCTA that OTP has supported the Consensus Agreement in the past
and ;that it "consistently viewed the consensus agreement as operative and bind-
ing on all parties;" (In a letter of OTI' to 'avid 'Foster, Chairman' of "NOTA,
December 3, 1974). OTP said:

Fianlly, in our recommendations to the FCC, the Department of Justice,
the Congress, and the President on tile issue of cable's copyright liability

and the Administration's position on S.'A1361, we proceeded in reliance on
the good faith'of the parties involved i4 the consensus agreement to adhere
fully to that agreement.

In our view, nothing has occurred since November 1971 to cause any party
to the agreemeit to abandon its commitment of three years "ago. 'None of
the premises underlying the agreement have'changed'" the same eqiiities
which favor cable paying a share of program supply costs exists now as
existed in 1971.

The Consensus Agrgement Is dead only in the mind of one of the three partiesa
to it, the NCTA, because it walked away fromn it, abandoned it, and now para-
doxically asserts it is no longer binding. These, ' suggest, are strange concepts
advocated by those who pledged their bond to a unique agreement that had won
the imprimatir of unbiased government agencies.

We may ask what gave birth to the Consensu§ Agreement. Pfimarily, it was
the 'FC( distant signal cable freeze of 1965 and Ql66. The freeze prohibited
cable systems from irmporting programs from distant television stations into the
top 100 television markets. Why did the FCC take such action?

It didi't mince words. It said. that such distant program impoitation by cable
would impair local television broadcasting, It wouild tend to blanliet the entire
country with signals ifrom the superstationh in New York, Chicago and Los
Angeles, and, mark this point, the FCC said .it would be unfair to program
producers and broadcasters who are required to negotiate with each other for
the payment of programs while cable systems deny copyright Jiability and get
a free ride at the expense of the two other parties. Put another way, the Com-
mission said that so long as cable refused to pay copyright, it was unfair com-
petition with television.
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'y 19MT,,caab ,e,_eepgrt eurs,ieie that-the ex .*,ed expansion of the industry
ada'beeu nhamZeiai&and undulyFmtdbthe FCC restriction onf the'importa-

'tion ofaistit'stgna ls. e'T roa/idistieis, the 'tel'eviibon stions,. elt that it was
wrong to piei~it ca'le byqteis .tb carry the .sime pijgr-ams -as they dfd iothut
hlivin to baia. in-fd+^py-rf t`,i mi. And' we, the copyrigt owners, warWntd eo

tn dthe 'hafrade atnhtrtitted use ofiour coapyrigthte*d ,o p erty nOthout ricv
ijg robalty.payinit.joi i"';' .it-.ot , ,ei~ .:.
'"Through the direct ifiteicessioii o6f then-FCC Cthi/rimn Dedan Burch and thien

Director of'the'Oe 'o f Telbnmunicatiuns 'Pbllcy Cliay .Wlitehead, the dead-
ob'k w'ais ljrken. Novemibe'r " 1971?,the three parties accepti and signed

Thbeii coriit;toiners made substantial concessions. nd went along with the
siiseigsps Ageeileiien on the assumptiohn that all parties in goo'd faith weould

'suppoirt the ,eniactment of copyrjiht leislationl providingi for the payment of
rdYa1# to, be,fixed'by an impartilt.ribunal. '

'Ah i mpo'rtait' provision 'as te'ii lifting of the 'ban onii, the importiition df
disniht Signdil subect to' certii' limiiiations. This was the FCO's'pat of 'the
Agreement. Senator M.cClellan coimiened 'the pairties for thi effotft they had
made and expresaged the belief "that the aSreement tlati has' been, reached 'is-in
the public interest and reflects a reasonable compromise of .the.positions of. the
various parties." (Letter to then, ICC Chairman Dean:Bjrch,, January 31, 1f72)

With- this, assurance from Seniati'6 McClellan, the' 'C~ofmmission implemented
the regulatory provislqns of 'thle io,.nsus Agreement. 8i1eed,;shortly after,'the
signing of the Agreement,,the cabe i1ndusitry received,its-major benefit firmii it,
the "unfreezing!, by the FCC of the restraints.oh ,the importation of ,distat
signals., (see Cable Teleoision ERtport anad Oder -(37 Fed. Beg. 13848) )I ntg
the freeze, the FOC miade it rystal clear thiat it expected the Consensus, Agree
mentrto be implemented in its entirety and that only with prompt congriissiondl
passage of copyright legislatioi;n, could there be complete iiiiplementation.

Obviously ,this FCC actilde fielfghteCd the cable .peolile; they lhad tpus achieved
ttheir primary objective without havjng themselves carried out the other condi.
*tipon of the Agreement. .

As soon as the cable inidustry had received, its benefits from the Consensus
Agreementand while itsenj6yed' an explosive growth as the result of this.newly
gained freedom, the attitude of the leaders ofthe. cable industry %ho had placed
their signature on the Consensus Agreement, changed Abruptly,

hbat were the Important copyright provisions of the Agreement?
(1) The parties pledged themsees s "to upport separate CATV .copyrigh4

~legislation * * .'" .
(2) The copyright legislatidn to be supported by the parties would. include

'"liability to copyright" and a compulsory license to cable.systems: to retransmit
.copyrighted programs without negotiating .with the,owners of the programs. The
.compulsory license was to cover all local signals as welL._s those distant signals
ithe FCO permitted ca.le television to carry as of 'Iarch 31,11972

(3). Because of. the wide divergence of views· betweqn .the-parties on .,a fee
schedule the Consenisus Agreement specifically provlded for an alternative
method of setting these fees in the event that the paxiessho-uld be unable to
agree. 

.Miore specifically on this,p9tint.the Consensus Agreement proided:
Vnless.a schedule of fee s, coveringthencompulso-y h!iienses or some. other

payment mechanism can lbe agreed upon between the &opyright owners..and
the CATV owners in time for inclusion in the new, copyright statute, .tlfe
legislation would simnplZ'.provide for conmpil7ory arbitrationj.ailing privaqs
, agreement-on cop right fees,.(Italics supplied)

Y. NOA'8s 0oitinuedRepudiation 'of 'Subsequent Agreerhenti
'miring the 93d Congeess,'the parties agreed t o aqCcept 'i iniahl.roiy fy, ,te

schedule graduated from IJpercent to. 5 percent, dIpendlng ,on' subscribeF rrveiies
if the cable system. Thereafter, rates w re to li sub4ect tio,ndjpstment by an
impaitial' oyaty Tyibunal authorized. t review rate iitperiodlc fiterviils.'-Te
Tribunql eand.the rate sciiheule were made ai.part .f the therei 6g'.' .iiae
,opyright bill by Senatpr MClellan , arid thae. tre sid'.li~a.: ome,to' be
known as the MeClellain fate sciedule. , ..

I .would like to make it emphatically clear tibaft/.e cyrjgt wt'. e rs, ere n6t
overjoyed witfh these provisionis of the McCIellna' bill: Bu' if'fihe, tiperest, o it
hopefully speedy enactment of a new copyright law, our jed'ople 8swaioWe. .te
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.ndignation .and. accepted. The conqqol;ng fact was. that while wei feit -that the
icClellan raite cheidulel was. asrbitrarily put tegether 'iid'tbo low, the inclusion of

a !Joalit~' Tribiunal could eveietualiy mii eet 'that problem if the economic and
marlieting fatS ouiiid later iuppjort our belief.' ;s · ' * I I, i

It is anticlimactic, I suppose, to tell this Suibcoimimttie what happened. The
'same'calle people 'thb agreed With us and with Seiinator McClellan tobsupport
.those, pro.visions, once again as they did in the case of 'the Consensus Agreement,
wallkediaway 'from thairkitgreenient' * :. ' , ' '
·, Instead, they actively loblbied for the adoption of 'the "Gurney Amendment"
wlhich airbitarily-wifthout ainy ba'sMiin'logic o' fact-sliced the McClellan fee
schedule in half. The Gurney amendment proposed royalty ,rates frolh Y2 percent

,,to 2-;l/ percent, of jsubseriber revenues and'was 'adopted'by a-one-vote margiin in
tile Sena'te Judiciary C]/iiittee. .*'

., .et~,slillloping for enactiment ot a copyright bill'in 1974, we supported'Senate
passage of what we considered a seriously deficient ic6p right bill. Wa: Aid so
because we believed that as bad as it was, its redeeming feature was thaeRoyalty
Tribunal, and I committed myself to Senator McClellan to go. along. he ec/l .;e
people found the Senate-passed version acceptable. That.bill was S. 13,61'which,
as H.R. 2223, is now before you, and as S. 22 is now irpending in:thie 'Snate: Judi-
ciary Committee.

But once again we' now find cable repudiating what a few short months: ago
they' ehidorsed. -For the third'time in three years they are walking faway from
prior agreements. Do you wonder why we, as copyright owners, are frustrated.
WVe are not accustomed to deal with such maneuvering although I o6nfess that
perhaps we should have learned our lesson by now.

Cable now coines forward with a "shopping list" of nine itemsithat they inform
the c'ommittee will help "perfect" the bill. If they-said that it would;help perfect
1i1e bill foi cable interests, I could understand the "perfections" better.

'Their "'sliopping:lltst" demands a complete copyright liability exsemption for
great numbers of cable systems and a partial exemption for all other systems.
'Net they request tihat the Royalty Tribunal beabolished.so that' the initial rate
schedule becomes the final, fixed, statutory rate not to be changed except by an
amendatory. act of Congress. Third, they require that the definition of a "cable
system" be ingeniouslychanged so that the effect will be to mateially lower the
ro6yltfy rate for that'smnaller number of syst~eii' that would becotiie liable for
coDyright payments. . "

These and'similar "perfecting" amendments ore not perfecting anything. They
are excuses for gutting the bill by exempting most cable systems, from paying
copyright, or they are attbens 'to 'delay and prevent enactnieL. of any copyright
bill. Cable television operatc¢s who have consistently repudiated their promises
houild not be rewarded;'k copyright revisioni bill should be pasised now, witM fair

royalty rates and with a reasonable means to adjust those rates. Firthr proriilses
anfl,c'cimpromises offered by cable should be ignored. They 'are iused ~as a means
off prevnting efiactment of any just copyright revision bill.

coNqsisqsu Ab=EUENT

Locaxisignals defined as proposed by the FCC, .xcept that the significant view.
ing standards to be applied to "out-of-market'" independent stations in overlap-
ing market situations wouldbe a viewing,hour' share of at least'2% and a net
weekWl circulation of at least 5,.

'No chage fjom whataieFGOC has proposed:'
'EBclusifty jor Non;Network Programmintg; (against distant 8lgas only1),;'

A serif? shall be t eated as a, unit for all exclusivity purposes.
The burden will be upon the copyright owner or upon the broadcaster, to, notify

I, cablqesas,ems of the riglt,to prote.ti.on.in, these cir.umnstnnces.
fA 'Markets 15-0.,

A 12-month pre-sale period running from:the date whenfa programnin syndtca-
tion is first sold any place in the U.S., plus run-of-contract exclusivity where
exclusivity is written into the contract between the station and the program sup-
plier (existing contracts will be presumed to be exclusive).
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B. Markets 51-100.
For syndicated programming .whcie has had no previous non-network broad-

cast showing in the market, the'folowing contr/a~tual exclukdvity will be allowed:
(1) For off-network series commencing with first showing until first run

completed, but no ldnger' than one year.
(2) For first-run syndicated series, commencing ivith first showing and

for two years thereafter.
(3) For feature films and first-run, non-series, syndicated programs, coxi-

mencing with availability date and for two years thereafter.
(4) For other programming, commencing with purchase and until 'dEyv

after first run, but no longer than one year.
Provided, howerer, that no exclusivity protection would be affoprded against a

program imported by a cable system during prime time unless the local station
is running or-wlltrun that program during prime time.

Existing contracts will be presumed to be exclusive. No preclearance in these
markets.
g. Smaller Mlarkets.

.N change in,the FCC proposals.
.Exclusivity for Network Programming:

The sam-day exclusiv'ty now provided for network programming -would be
reduced to simiultaneous exclusivity (with special relief for time-zone problems)
to be proiided in all markets.
Leapfrogging:

A. Foreach of the first, two signals imported, no iestrlction on point of origin,
except that if it is taken from the top.25 markets it must be from one of thetwo
closest such markets. Whenever ,a CATV system must black out programming
from a distant top-25 market station whose signals it normally carries,.it imay
substitute anyidistant signals without restriction.

B. For the third signal, ,the UHF priority, as set forth in the FCC's letter of
August 5, 1971, p. 16.
,Qopyrigkt Legpilation: .

AI A,11 parties would agree ,tbsupport separate, CATV copyright legislation-as
described below, and to seek'its early passage.

- B. BLiability .tocopyright, ,including the obligation to respect valid' exclusivity
agreements, will be established f6o all CATY carriage of all radio and television
broadcast,sighals except carriage'by independently owned systems now in exist-

* ence with fewer than 3500 subscribers. As against distant signals imbfortable
under the.FCC's initial pckige, no greater exclusivity may be contracted ;or
than the iComnissibh may iiblow.

C. Compulsory licenses ,would be granted' for all local signals as defined by
the FCC, and additionally for those distant signals defined and authorized
under the FCC's initial package and those signals grandfathered when the
initial package goes into effect. The FCC would retain the power to authorize
additional distant signals for CATV carriage; there would, however, be no com-
pulsory license granted with respect.to such signals, nor would the FCC be able:to
limit the scope of'exclxsivlty agreements as applied to such signals beyond the

. limits'alpplicable to over-theair showings.
D.' Unless a schedule of fees oveori'ng thecompulsory licenses or some other

'payment mechanism can be agreed upon between tlte copyright owners and the
'CATV owners in time for inclusion in the new copyright statute, the legislation
would simply provide for compulsory arbitration failing private agreemient on
copyright fees.

,. Broadcasters, as well as copyright owners, would have the right to enforce
exclusivity rules.through court.actions for injunction and monetary relief.
Radio iov erage:

When a CATV system carries a signal fr6m an AM or FM radio statabii'iibenged&
to a community beyond a 85-mile radius of the system, it must, on request, carry
the signals of all local-AM orrFM stations, kespectively.



Granddfathering:
The new requirements asAto signalswh1ichinay. be carried ae ar pplicable only

to niew systems. Existing CATV sy~stemsdarre '"grandfathered." They, can thus
freely expand currently offered' service throughont their presently franchised
areas with one exception: In the.top 100 .iiarkets, if' the systerm expands beyond
discrete areas.specified in FCC 6rder (e.g., the Sahi Diego situation), opeirations
in the new portions must coiply 'with' the newi requirements.

Grandfathering exempts from.futiure. obligation to resleet copyright exclu-
sivity 'agreements, but does not.exem~pt from ,future liability for copyright
payments.

FEDERAT COMMU1NlIOATINS 'CO3MMIssION,
~Asinjjtlr, fC., qanuary 26,1972.

Hon. JoHN L. McCW iX.JqN,
Chairman, Subcommittee on Patents, Trademarks and'(Xopyrights,
U.S. Senate, Washington, D;C.

Dzin iha. CHAIBMAN: This'letter is directed to an importantbp9olicy aspect of
our present deliberations on a new regulatory .program to facilitate'the evolution
of cable televisioni. That is the matter of copyright legislatioL, to bringCcable into
-the competitive television programming ,market In,a 'fair and .orderly way-a
matter with which you as Chairman of the Subcommittee on Patents, Trademarks
and Coplyiights have been so deeply concerned in this and thelast Congress.

You will recall that we informed the'Cdongress, in a letterof Marei'1ll, 1970 t+
Chairman Magnuson, of our view that at revised copyright law should establish
'the piertinent broad framework and leave detailed.regulation of cable television
signal carriage to this administrative forunr. In-line' with'that guiding principle
and a statement in our August 5, 1971 Letter of Intent,:that we ~would consider
altering existing rules to 'afford effective non-network program protection, we
are now shaping a detailed program dealing with such matters as distant signal
carriage, the .definition of 'local signals, leapfrogging,. and exclusivity (both
network and non-network). That program is now approaching ffnal action.

As of course you know, representatives of the three principal' industries in-
volved-cable, broadcasters, and copyright owners-have reached a consensus
agreement that deals with most of the matters mentioried.above. On the basis
of experience and a massive record accumulated over the past several years, we
regard the provisions. of the agreement' to be reasonable, although we doubtless
would not, in its absencei opt in; its precise terms for the changes it contemplates
in our Augustp5 proposals. But the nature of consensius is thatqit must hold to-
gether iii its entirety or hot at all--and inw my ,own views this agreement on
balance strongly serves the public interest because of the-prbnise it holds for
resolving the basic issue at eonitrove:sy:, ' ,,. 'c *a

This brings me directly to a.they·policy Consideration,where:your. ounsel would
be most valuable. That is the-effect of the consensus agreement, if incorporated
in our rules, on the.passage of cable 6opYrightlegislation.' ;

The Coinmission has'long believed that the key to cable's future is the resolu-
tion of its status vis-a-vis the televisi6n,progiramnming, ditributi6 minarket. It has
held to this view from the time of ti' · Fi'rst ,Repo'6t"(1965) td:the iresent. We
remain convinced that cable will ndt'be alble. to lring its full benefits to the
American people unless and uintil this -'undaiientiil tisue is fairly 'laid' to rest.
An industry with cable'sP;ptenftiai simply cannot iiJ built on-sob ritical an area
.bf uicertaintyj;..'

It has also beenthe:Commission's view, particularly in light-of legislative his-
toXy, that the enactment of cable copyright leglslp,tion requires the consensus of
the interested parties. I note that you have often stressed this 'vey point and

,.called for goodfaith bargaining to acheye such consensenss.
Thus, a primary factor-in our judgment a'-t t' te course of aeclon that would

'best serve the public interest is :theprobability flit;Commissio1 implementatidn
ofthe.consensus agreement will, in-fact,, cfa ilitate th, passage of cable copyright
legislation. The parties themselves pledge' o work f6o'this result.'

Your advice on this issue, Mr. Chairman, wouldlbe invaluable to usas we near
Ihe end of.our deliberations.

*With warmn personal regards.
Sincerely,

DLNxrRCHof CMifrrman.



U.S. SENATE COMMITTEEON THE JUDICIARY, SUBPCOMMrMTEE '01 PAVNETS,

.... , ' j'. ,i3('a±8 41 9197 ,.. '

ghairnmagn Federal CommuWiiactionw Ooinmisio*i, Waslingion, b.[C.'"
DFz MR. "Czrm . ',haIve/nyou i Iteter of January 26, 1972, requesting my

advieW oiithe' effet to hei".cni ebi sus- agreement reached by the principal parties
involved in the cable television controversy on the ; ssage of legislatioufo~r,
general revision'fath' cigh Mtlaii .' s" '" ' .~,t," ' ' · ,. , ·"

I .concur in the judgment set forth in your letteb' that, implementation og ,thj.
ag66miiit willTfiiarliedlyfaeilitAtepassage.of such legis!ation.,,s ~I have stated
i; sei.er'1- repo'ts ~to-theSenate in recent ',ears, the.,CAT.Vquestion is the only
shifl/ t dbAtsalte : to finaLsActiok by, the Congress pn: a.,co.py.gght bill. I urg 7

the pa'rtiesLto negotiate In good faith to.fleter.ne i:iftley could 'rach agreement,
on both the communications and copyright.aspects.ft the, CATV question. I com-
mend thepiir.fiesor the efforts they have,.pade, ard. belleve'that the agreement
thiat has'e bn ieached is in the public intfriest,,and; reflects, a reasonable com'-
proomite of the'positions6df. the'vdridusparties., , .

The Chief Co'unsel of the-.Subcommittee on Patents, Trademarks and Copyr,
rights in a letter 6fbDeeiember 15,, 1971hasonotified:all,.the parties that it ismthe
intentidn of the `Subc0 mmtttee to~ immediately resume active consideration of
tfie copd6right legislation fipon;the-imple'mentation of£,the Cummission's new' cable,

! 'hope that thie foregoihg is helplful to the Commission in Its disposition of this,
important matter." -:, r ...

' 'Wifhkiiidestiregards, -Iam
Sinderely;

JOHN L. MCCLEnI.A'r,: Clhairman,

'-I. TEXT OF'.PBOPOSED iAMENDMENTS TO H.B. 222

*A. The "StevensAend.merint" ,
On page 17, line 29, beginning with -or nonsimultaIeously", sti1ke out'through

"Coammission"' in'line,88j -, . h.. , t
On page 18, Hli 3, strike out "br programs.broadcast";
On page 18;, line '5, immediately ,0fter !'Commission and", insert "simultane-

ously' . i, .,
On.page 18, line 6, strilke out "!orpr6gramrs!, .

B. hrercasing'the n.itidltl ee Bcfedu e '
On page 16, ljne 2Q,;strie out "f''.in'd i psert in lieu thereof "i".
On page 16, line.21, strlke,b'?tj,:"l" aiidini6rt in lieu thereof "2".'
On page 18,llinQ 21, trlkeuit '1%, i'niid insert in Ueu.thereof "3".
On page 16;.4 l2 s,,strike Qt "2",andiniert ' nlieu thereobf e ' ",
On page 16,'\ine 28, strike dut "2".anid linsert in lieuithereof "5",

. SAdminiistrativo Provt'ois o Relatlng.to the Rovalit. Trlbutnal
1. Compensaiion 'Tribfunial ;";Library bofiCngress Firnishing Facilities and

.On page 60, ,strike oiut' 'lei',8l : trough ,, and' insert'in lieu, thereof the

'"() Each meniber of a-' i 6oJt theiibuna shall be pai& compensationony'
fr each dayf(k din ttha pinie) 'he peifrming his' duties as a memiber
of that paiel , , . 2 *. ,' '. .....

"(di/ the TIibrary of"''Coihres' 'hhal frirntih aeillties,' luipmnt, , -Supplies,
services, and personnel to the Tribunal. The Library shall, also procuire for tlle
Tribunal temporary and intermittent services in accordance with section '3109
of,title.., ..' AA,.· ·, ,i'

2. "Providil'ifitialt ribunaI Staff Promptly
Onf page 62, line 8, insert "(a) " Immediately after "102".
On page 62, line 9, immediately after "provided by", insert "sub-section .(b)

of this section and",
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On page 62, bktwe~iies W0.and 11, insert the foJlowing:
"(b) Section 805(d) of title 17, United States Code, as provided. by section

101 of this Act4,l .fectif .eon the date of enactment,of this Act.. Got later thaln.
.60 days after h~'~i.l tei of,enactment, the f'Llbrary, shall .propyiq for. a staff,
facilities, equipjnet,:.supplies,.and services for the Royalty Tribunal so. that
data and other information necessary to conduct expeditioulwy, the first reviewr
of the;r.oyalty adjustments. contained i{i section 111 of such title i7?,s provided
by..secton .101 of.this Act,. may .be available to the first panel of the Tribunal'
appointed under..section 802 (a) of such title 17, immediately: ulpon itscetifficatiol.

.3. PromptpRevjewiof Section 111 Royalty Rates and Adjustments
OnpageZ56,.linell;, strike out "July 1" and insert.ion lieu thereof "January 1"'
On paget, ,,ne,.15r,,sttike out "1984" and insert in lieu thereof "1982",
4. Expeditious Decisions-by the.Tribunal .

On page 60, liae;22,[strikeout "one year from the certification of the.panell"
and insett 4inilieu; thereof the following: "90 days after the certification,.of .the
panel, except.that, if :the panel determines, anud,publishes. its determination ip
the Federal.Register prior to the expiration of suchP0 days, that it requires
additional time.to ,render..its final. decision, the paneldshall have an additional
90-day period before it.shall render its final decision." .

On page 60, begiuning with "Upon" in line 22,. strike out through line 25.

D, Section lll(d) (i*b Clarification of Cablc Oownership Yotice Rcquiremcnts
On page 15, line 28, strike out "of the secondary transmission" and insert in

lieu -.thereof .it. commences- the transmission.,of .seondary- tran.missions".
'On page 15, line 29, immediately after "Is 1ater,", insertf "nandthdreafter within

'. days ;fter.each.'time. the Oy!5ners.hip.tor cqntr.1l of the cabl -sytenm changes,".
On page 15, hine 31, strikeout "secondary tranmisslion service " and.insert in

lieu thereof "cable-system":
.;; .nnizal, Penalties for Piracy and False Labeli.ig

O1,pagq.4r,,.line 38, strike, out '!one year" and insert in lieu thereof "three
years".

On page 49, line 39, strike out "two sears" and insert in lieu thereof "seven
years", ' '
, On page 64; liues 23 and 24, strike out "one year" ind insert in lieu thereof

")three years"; .,. - -r. ; , , . .. .. ;. , . , .
.,.On-page 64, .line 25,.strike out ."two years' and insert in lieu thereof "seven
years".

VII., LIST OF MEMBERS OF'iIPAA, AMPTr, AIND CCO

,ihe members ,of he. Motion,Picture.Association. of .America, Inc., include
liie'd' Atltihts'.Pictures Corporation, Avco Embassy Pict'ue's Corp., Columbia

Pictures Industries, Inc., Metro-Goldwyn-.tayer, 'Iic., Paramount 'Pictures Cor-
p6ratlon, Twentieth Century-Fox Film Corp., United Artists Corporation, t'ni-
'versal Pictures, a division of Universal City Studios, Inc.,,and Warner 'Bros. Inc.

.The member companies represented in the Committee of CopyrIght Owners are:
Avco Enmbassy Pictures 'Corp., Columbia Pictur.es Industries, Inc., Metro-Goldwyn-
Madyer, inc., -Metiomedia Producers Corp., Patamnbount Picture's Corporation,
Twentieth Century-Fox Film Corp., United Artists Corporation, Universal Plc-
*tures, a divisioin 6f'Universal City Studios, Inc.,' Warner Bros. Inc.

The, members, of the Association of Motion Picture and Television Producers
;are,:.
Aaron Speliing Productions, Inc. Cine Guarantors, Inc.

,A,& S P~dyuctions,nc., [n . ,OinemaiVldeo Conmunications, Inc.
(Tlihe) 4lpha;Corpbration Cofumbla' Pictures Industries,'Inc.
Apine SProdiictiboii/ ' . C.PP codtictions Inc.
Aimeriinhi1ntirnatio'al Produdtloni, DiktP, rddilctions, Tnc.
·-C;ar allfornhoiho0pgration' Danny Thomas Productions
v,.rtanis Production',,Inc. . Darr-pi, 'Inc.

,:Auiey.Sehenecl Interprises, Inc. Dubie-Do Productions, Inc.
;Biidi'Ciob6y Produdionb, Inc. Edpr6d 'Pttures, Inc.
jBrien Productidnsrfic. '' ' FilmwaysIne. '. ,
Bristol Productions, Inc. Four Star International, Inc.
, ( i h),ub~pl Stndiods., .... F-rank Ross Productions,rInc.
'Charltron Ei'terpri6ei Corporation Geoffrey Productions, inc: '"

'Cbls]§l Prqd'i/t ]iIhnc;-,' i Giis:Produictiofis, Inc. ' '
:3ihelTeflev10i, ;iec i'' . Hanfia-'arbera'Productions,eInc,

57-786-76--pt 2-- 4
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Harold Hecht Company Paramount Pictures Corporation
Herbert Leonard Enterprises, Inc. Pax.Enterprises, Inc.
International'Television Productions Pax Films, Inc.
Jack Chertok Television, Inc. Rainbow Productions, Inc.
Jack Rollins and- Oharles H. Joffee Pro- Rastar Enterzlses, Inc.

dictions Rastar Productions, Inc.
(The) Kappa Corporation REFB Enterprises
Legarla, Inc. Robert B. Radnitz Productions, Ltd.
Leonard Filmns, Inc. Samuel Goldwyn,,3r. Productions, Inc.
Levy-Gardner-Laven Productions, Inc. Sheldon Leonard Productions
Location Productions, Inc. Spelling-Goldberg Productions
Lucille Ball Productions, Inc. (The) Stanley Kramer Corporation.
(The) Malpaso Company Stuart Millar Productions, Inc.
Max E. Yoingstein Enterprisps, Inc. Summit Films, Inc.
Meteor Films, Inc. T & L Productions, Inc.
Metio-Goldwyn-Mayer, Inc. Twentieth Century-Fox Film Corp.
(The) Mirlsch Corporation of Call- United Artists Corporation

fornia Universal City Studios, Inc.
Miirisch Films, Inc. Walt Disney Productions
Mirisch Productions, Inc. Warner Bros. Inc.
Murakami Wolf Productions, Inc. Wolper Pictures, Ltd.
NGC Teievision, Inc. Wrather Corporation
Norlan Productions, Inc.

TESTIMONY OF JACK VALENTI, PRESIDENT, MOTION PICTURE
ASSOCIATION OF AMERICA, INC., AND THE ASSOCIATION OF
MOTION PICTURE AND TELEVISION PRODUCERS, INC.

MIr. VALENTI. MIr. Chairman, my name is Jack Valenti, and' I am
president of 'the MIotion Picture Association of America, and the
Association of Motion Picture. and Television Producers.

Betwe'en 3Ir. iHoward and myself, we represent motion picture and
television producers of copyrighted material; labor. unions of tecih-
nicians and craftsmen; actors, writers, and directors- in short, all of
those people wlio work in front of and behind the camera to produce
copyrighted programing for this Nation.

31y plea to you is quite simple. We believe that cable television is a
private business run for private profit and ought not be exempt from
copyright, either in whole or in part. No private business.slhould.

Second, we believe that the fee schedule in the bill you are now
considering ib about as low as a fee schedule can get and.still be called
fees. lUndelr this bill, cable television would pay more for the postage
stamp it puts on its monthly invoice bill to each subscriber than it
would pay for copyright. That is how low it gets.

All the copyright owner wants is fair treatment. So far, cable has
gotten everything it has wanted, with no relation to equity or fair
treatment or the searching out of facts or truth. That is the way we see
it.

Cable is coming back to yoio and asking you for more. I come before
this committee to implore you to bring back fair judgmelnt and equity
into this debate before this bill is raped and tortured by cable interests
who donot want to pay any copyright fees, who want'to be set above
the marketplace as if they were some divinely created enterprise, iigh
above the traffic of where other people eligage in sordid bargains and
marketplace operations. They want the Congress to insulate them from
risk.

You heard yesterday that their complaint was that they wanted to
look into the future and know precisely 'what their expenses were going
to be..I must tell you that I do not know of any other-businessthat is
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free.from risk. They say investors do not want to invest because thene
ismthat risk. Is there another business in. this Nation that can tell you,
1, 2, 3 years from now what interest rates are going to be

As Congressman.Badillo pointed out.yesterday, what the labor costs
are going to be, how many cancellations they might have, these are all
part of the marketplace risk factor. And every man wbo invests money
n thefree enterprise system today. understands it is a dicey forum.

I might add, when one of you gentlemen asked how many cable
systems had.gone bankrupt, there was rather a blank stare in return.
Let me point ·out to you that in 197, -74, 189;513 businesses went
bankrupt in this Nation. The first 10 months of 1974-75, 2102532
businesseshave gone bankrupt. Not one of them was free from risk;
not one. of theii, asked the Congress to give them a risk-free future;
not one of them got anything from the, Congress in the way of exemp-
tion or a risk-free future.

If my plea seems passionate, it seems so because it is. We have huge
reason to be, concerned. What is cable television's aim? Let us make
that, as some are wont to say, perfectly clear.

First, cable wants to keep from paying a copyright fee to anybody;
and second, to exempt, either by revenue or some device, a portion
of cable'television from paying copyrighti fees.

Cable interests say we ave not liable for cop 'right Wvhich would make
cable television4the business counterpart to Stonehenge or the Easter
Island relics: a one-of-a-kind species in the American marketplace.
To exempt all of cable television or a portion of cable television
would be to confer a special privilege on a pirivate industry, ond I
think it is arrogant of them to demand th at.

Cable system owners are in'the cable system biisiness--what for? To
make money, pure and simple. Nothing pejorative about that, but that
is why they are there. They ought to be subjected to the same risk
factors and the same cost factors as every othdr private business in
the American marketplace-and particularly, their competitors in the
television industry. 'They should be subjected to the same cost factors.

Ah, but say cable iiitcrests, we are just a little' antenna service. We
do not do any more than a house-top antenna does. You do'not charge
copyright lees'for a housetop antenna.ia

House-top antenna, indeed. Cable television is a highly sophisti-
cated industry using complex machinery and equipment of the most
sophisticated 'kind.

I was in New Orleans, and heard Edward Allen, of Walnut Creek,
Calif., whoisban official of the National Cable' Television Association,
and the president of Testern Communications, which operatec cable
systems in California with 60,000 subscribers. This is W'hat he had to
say-I am now quotiiig from-Mr. Allen:

We do receive those television broadcast signals at our headends. After we
receive these broadcast signals, we process them, we amplify them, ive distribute
them, and then we make a charge for them. What we do to these signals after
we receive them, to my mind,

siys Mr. Allefr,
does in fact constitute a' performance for profit.

Those are not my .words, gentlemen, they are the words of a respected
man' in, this business-and, I might add, an honest and candid member
.of the industry.



;m'tAh, y but say the cable iteri'ts;'.whatablou'tthe Su reme:Court
decision which held that we werie freeiand affirined cable: exeraition
from copyright. The answer is, the'.Supreme` Court did no such.thing.
I. do'not have'to explain that to yzo distinguished lawyers, you know

atz tJb'hetter~than I. The Court heldionily that cable systems w ere not
liable for"copyright.' Why.? B'cause ,the Court was interpreting t:the
110b9'copyright bill, a law 66 years.,ld--and verytfeeble:for its .age-a
lw 'eriacted before 'rdi'o ahd televisibn were even invented. Tlis is

h'at 'the 'Court shi& plainly-- nd, at least to mjr judgment, a -bit
'p.aimtively--,

'These shif6t in current business and commcrcial relationships, whife of signil-
ifnre with i'espect to the organization and growth of the cumimuiications, In-

-dastry, simply cannot b .

underscore "caniot be"-
cpn'rolUed by' indans 'of itigation based. on copyright 'legislation enacted more
tin 'a lialf-centfiry ago,' when neither broadcast televistioJ nor CATV ,was yet.
conceived. Detailed regulation of these relationships,

the Court went on'to sa,
and anuk ultimate resolution of the many sensitiveand important problemis Jn.
this field, must be left to tile Congress.

In short, the Cdurt said to the Congress, look, gentlemen,,you,b.4; e
got' to construct a new. copyright law;; you have got :to take,. lto
account all these neyw, da.zzlrig, gtechnological developmernts,, That is
not,.tho-.work for th~eCourCto do, ;'.- .

Then cable interests balked4,oker that. They said, yes, but.you copy-
right.owners are-getting double payment. To those trained in the law,
this is a fJalse-bottomed argument. The plain fact is-:as I have been.
advised byeminent counsel--.tat. copyright usually. involves separate
payments for miltiple uses Ybougentlemen are far more cognizant of
thatthan I, and I leave t{hat interpretation to you. But the contention
that because one user, television, has already paid 'its copyright fee,.
that cable should use the same copyright material free is an argument.
Sthat violates the veryconcept of copyright. r .

Cable television fragments the 'markets of local TV, stations. When.
.eaile imports a signal from distant stations' in ,faraway cities, it siphons
audience from the local TV stations. No one can deny that.

And consider also that the cable system today 4ays not 1 cent for
copyright, and yet cable imports distant signals to fragmentlthe audi-
6nce of local TV stations.. What is more important to. ous is that it
lessens.or totally destroys the value of a film which is exhibited in one
cit and transported'by cable to another city. It lessens or destroys the
value of that filmr in the city into which it is imported.

In short,,if the Congress were to exempt cable or any portion of the
industry from .9py rigt payment, the Congrees 4iluld'be conferring on.
cable-it would be legitimizing unfair competition against television,.
which itself is unsubsidized and which pays copyright.

I want to interrupt my comments to commeit on ,.what, my good
friend, Commissioner Ford, talked about .yesterday.of paying,a double
.ticket. Let me get to that.

Cable §ystenis do'not pay a' double ticket, as thei former Commis-
sioneri pointed out'. It is iot 'the'samepei'son who is buy{ing w6 tickets.
to the same performance; it is two different people buying one ticket.
each to the performance. That is the basic concept of copyright:. Sepa-
rate payments for multiple use.
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Let me give you an analogy.
' Would' you mt a;gre with me if I Tsid th//t'most' of'the teleph6ne

polesthat arepuit up by A.T,, & T, aroiinthe country areipaid for, are
amortized'; they have already 'pa~id foi them:. Yet cable systems, are not
exempted by the Congress frompaih g; the ' lephbne company ,wheih
they hook'up theil, cable to:the teleplone pole. They do not say,. ait
a minutej;that pole is, paid f6r-;to 'pay. for its use -is a :double ticket,
.boys; we are payihg you twice. .Ya'haveal'revdy had it paid.for-by
'oi own.subscrlbers, now, you waiit us to paiy 3ou,.gain for the,.use:of
those poles. That is essentially the cable argument about copyright.

Iihave not heard anybody quarrel with 'the telDhornie company's con-
tention that they want payment forpole renti. Thele same concept holds,
separate payment for multiple use. .

Furthermore, let us remember tlpiij'the compulsoi'y license covers
local:signals, so that is part of the deal. Tnstead of having a free n'ego-'
tiation in the marketplace, you avoid that negotiation in the miarket
place-which cable wants to avoid'like the plaiue. So, the local signal
is covered by the compulsory license; all signals. The concept of sept-
rate pat ment for multiple use holds there. And I might add,' I think
Congress' ought not be defining local signals o' disthnt signals. Tech-
nology is advancing with avalanching revision. What is a distant
signal today, may be a'local signal tomorrow or vice versa.

To havo cable television fragmenting local televisibn station auidi-
enee, causingcopyright owners to lose revenue b1 the importationi of
their programs from one city to another, competing unfairly' against
TV stations, paying no copyright fees, using its profits to increase its
subscribers to further fragment the local .TY audience-,a. thiq is
wrong.

If the Congress exempts televisibin--cable' television-from copy-
right, in. my judgment the Congre ss :ill iiof 'qnly lb inagnifying and
sanctifyin ga terrible injustice,' ut i willl a'e created a hiuge . asit
in, the marketplace, feeding and fattening itself off of localtelevision
stations and coplright owners. of copyrighted material. W6 do'nidt'like
it be6ause -we think' it wrong aiid unfair. .·'

There is no more to be saildby me on the Subject of copyright exemp-
tion. I am going to leave it to this committee to' make a thorough exam-
ination of the truth anfd the fairfiess of what I have said. You will
makl yboiur wn judgments.

And now to the second aim of the cable television industry: To de-
stroy the 'Royalty Tribunal as an effective referee in ratesetting and
to freeze forever the fees. That is what they want.·

A11l we, as'copyright owners, have asked the Congress is to be treated
flir!4 qto have' a right to receive what is a fair-cbpyfrigh. fee. Honest
differerice of opinion exists on what is fair; we know thailand you'lnow
that. We have no marketplace'experience of any substan@e-to guide:us
A~S to whaf'is fair for cible and what is fair fdr copyright owners. But
I'think there-is a corollary to b. exaniined, bkca6se we have consider-
able experience with the television industry, and that experience tells
.us that the' fee schedule'ihn H:R: 92 is.very, vfl'loWi. Thdit is'-why'we
strongly belieive that at -a -ti-y minimumii; this c6inmittee ought to
ieturn to the' original' cClellan fee schedule,'whifh-mrangd fiom 1 to
5 percent'on' sub'scribei¥evenues.' ' 'g

Let ms: go' backl'briefly to televisi'oi's experience' with copyright
because I think it goes tb'the heart of something you said yesteday,,
Mr. Congre.rman.
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Networks and individual television stations dependon copyrighted
material for their sustenance,just as cable.does. Copyrighted program-
ing is the one indispensable product that the television indust
have to seryice viewers just as cabledoes. -.

Now, in 1973, from figuresthat- we got from the Federal Communi-
cations Cominission, the average cost.of copyrighted programing for
the'three networks, for all the:affiliated stationsmand:all the independ-
,ent stations in the country, amounted ~to 25 percent-plus of their total
reveniiues. - A ,

Mr. DRINAN. At this point, let me ask, granted that the 25 percent
wentt to the programing, but how much went preciselyand exclusively
for copyrights ?

ir. VALEra4I. I am saying this is for copyrighted program;ng.
Mr. DRmNAN. Yes, but how much actually went to the copyright

That if a local cable originated something, he would pay at least
25 percent to it. So, this does not tell me very tnuch, Mr. Valenti; that
25 percent went to copyrightedprograming. But how much went to the
copyright?

ifr. xALENTI. You mean'how-much money, absolute money ?. I do not
have that figu:e right in front of.me.

Mr. DmRIAN. That is the critical one,in my judgment.
Excuse me for interrupting, but I just wanted to-
MIr. VALENTI. I will be very happy to give it to you; I just do not

have it.in my'memory or in my papers.
[The information referred to follows:]
The FCC's data shows that gross revenues of all network, all affiliated stations;

and all independent stations totaled $3,970,059,000 in 1973. Expenses in that year
.for what are assumed to be copyrighted materials, defined in the case df net arks
as "amortization expenses on programs obtained from others," and as "rental
and amortization of filmjs and tapes"'iin the ciise of stationis, plus "niusic license
fees" and "rc'6rds and transcriptions" come to $893,964,000, according to the-FCC.
-Obviously only a portion of this sum went as payment to film producers for their
copyrighted material.

Mr. VALENTI [continuing]. I was trying to establish some'compari-
son of whiat television is paying for copyrighted programing, however
pertinentthat fact may be.

I go on to say that I do not cite this, Father Drinan, as being a meas-
uring stick for cable; not at all. But it points up one crucial factor
this committee ought to.be aware of; that copyrighted program mate-
riil costs a lot of money to the television industry, which must 1om-
pete with cable television.

I think whllt is, relevant about this 25-percent figure for television
copyright cdsts is that it shows how modest, how almost nonexistent
are the fees under H.R. 2223, and even under the McClellan rate
schedule. Let me give you some arithmetic.

The rate 'schedule in- H.1. 2223 imposes on 70 percent-7 out of 10
of all cable systems inothis'Nation--the equivalent of 3 cents per sub-
scriber per month.

The original IcClellan rate schedule would bring that to 6 cents a
month per suibscriber for 70 percent of the systems. The very largest
'system would puy 1 se than 12 cents a month per subscriber; it would
be about 12 cents because the effective rate of the 'McClellan schedule
efr all systems figutres out at 1.9' percent overall. Tlie effective rate of

the Gurniey amendment,, which is in the bill before you, is 0.9 percent
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for all systems. By whatever gage you, choose to employ, no cable
syt-em can find the.equivalent of 3 .cents or 6 cents or even 12 cents a
month per subscriber as being excessri ely high or inflationary to justify
a system to.raise ifs rates to the subscriber.

I think you can be sure of one thing; if 'cabe systems start raising
rates, a.sI will point out they have, it has not been because of imposi:
~ic.nuof a copyright fee of 3 cents a month or 6 cents a month. But rate
incr:cases are the bogeymen which cable interests are parading before
you. Some cable interests insist they have got to raise their rates if
copyright fees come in; they just cannot exist, they are going into
bankruptcy if they have to pay an extra 3 cents per subscriber per
montll.

With the implicit alternative that if there are no copyright fees, of
course, there would be no need to raise rates. Now, the truth, gentle-
men, is somewhat different. I would like you to remember the follow-
ing quotation. It is from Russell Karp, the president of Teleprompter
Corp., the largest cable conglomerate in this Nation, with more than
1 million subscribeis-more than any other cable interest. This is what
Mfr. Karp said .1 month ago, lMay 13, 19 7, to a group of security ana-
lysts in New York: "Our," meaning Teleprompter, "our average
monthly rate per subscriber went from $5.37 in 1973 to our current
monthly subscriber rate of $G.68, a 21-percent increase." Now, virtually
all of this improvement falls t(. the bottom line. I am sure I do not
have to explain that to you gentlemen.

:Now, here, MIr. Karp again in the same speech-this is a critical sen-
tence I am going to read you. bIr. Karp says: "At the.NCTA conven-
tion, a group of multiple systems owners at a panel I headed had no
difficulty in predicting a $10 a month rate by 1979."

Thus, Teleprompter reveals to security analysts that the rates are
going up; right now, and they are mighty proud about these increases.

Incidentally, I have before me a document that Congressman Rails-
back mentioned, the other day he would like to have. It is Tele-
prompter's 1974 Annual Report-I am assuming full disclosure and
accurate information. Here are some items:

:Revenues from continuing operations increased $13,900,000 fromn $72,900,000 to
$86,800;000. Operating. profits increased $18,100,000 and we hive renegotiated
our'bank credit agreement. so as to provide the company with an up to an addi-
tibnal $20 millibfi.

They were fortunate enough to find one lenderwilhowas not worried
about whether the price increases were going to inclade a copyright
fee because they got $20 million out ofa .elry brave lender.

Now, that is the Teleprompter story. What should the rate schedule
be? As I have just said until all the data is brought forward, until
there is some kind of.organized search for facts, no one can really say.
That is whly we believe that if the Congress wants a fee schedule in
the bill, that is youir judgment to make.

It ought to go back to the original MhcCiellan fee schedule. The
McClellan rate schedule, as you pointed out. bMr. Chairman, was cut
in half in the-Senate Judiciary Committee. Why ? I do not know. For
noother reason, I suspect, that is what cable wanted and that is what
they got. It was cut in. allf. The Gurney..amendment passed by just
one vote in the committee. HIow did it pass-without any hearings,
without any lata being weighed, without any new facts being, inserted ?
It was just cut in half, period.
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.Therefore, in the absence of common sense .r lopgc of factual data
or arithliet'i'c or whatever'e lse, y6ur bill ouidt't'. refmstat t"h i'igihal
.MclelIan ifie shedule. Then after the bil s1 pas'sed a dispassionate
aind iinpaitial hnd unbiased' royalty. tribuial cani''eixamiie facts :and
weigh them -and look at data: and ask questions and openu ' tlhe 'books

'iid see what pe/ople are paying and what they are receiving,i'and then.
peri6l'dicallyr make decisions on a fee 'schedule. That is, why I think it :i
necessary :to'cfeate a royalty tribunal for this purpose, as 'the 'bill
proposes... .

·Cof'gress, again as 'Mr. Badillo pointed out, does not have the time
or the cili'ies to set copyright rates'; is it iodt'fair'to have a Royaity
Tiribunal 'Is it hot a reasonable suggestion because neither cable inter;
ests nor broadcasters nor copyright owners have any. advantage ?.

'But, cable interests want to bleed and destroy this Royalty Tribunal
before' it even gets created. This.is ,all kind of painifil and absurd, at

least itis' i'm e,'and'so.iunfir .that we ougth not waste our time discuss-
i*- suetchiiisgei -.. . :. ,. V * , .,
' Yet, eieni ftr get.ting their Gurney amendment, cable interests still

are not. satlsfied. Nbw, they want more.'What do they want? They
'importuned. this icommitte.. to exempt the first $100,000 of revenue
and, get thin gentlemen, exempt $I0O,000'from allt systems. I' do n6t.
kow Wh liether.thbat was made clear yesterday; this .or0.0,00Q exemption
'is not'for that little mom and'pop system, it covers every system in the
fafidilarire and small; .·

What. s the rtjionale for this exemption demand? sit to hqlp small
soTstem?'s ? s t vli at the C'ongress thinks a siiall system needs? ,Under
:thiebill ;you are considering, a 500 subscriber. system *wouid pay how
mnuch? Fifteen dollars a month for the total system for its copyright
fees. The 1000 suybscriber system would pay how much ? Thirty dollars
'g'ni6nth'in total for the copyright fee.

,Now, is that so-.assive, s so iflationary,-ttit' is going .to bankrupt
'siralsl vstsms? Rm 'II f1b, ;ri ,the 1000 s-.bsriber syst'm.is going to-pay
$80 a ionth or '$8,60 a.year and that system has re.vnuqs of $72,000
a year. Maybe the ratibonale is that Congress wants to help an '"infant
industry." Radio and television were infant'industrit once, you.did
not exempt them. Are you exempting any' other slmall -ir ustries in
'tliis country that are tryinkto. grow because they are infants? Maybe
it isg'because the big syit'lms need help, is that why cabl:inteir4st
'want to do it? Remember thpy wonld get the esemption 'o ''o

'Let us go bclk 'to 'Te'leprompter-thley h1ave revenues runningii ths
· ear at aiu annual rate of some.$90 million. And analysts. predict .and
'Pa.ul Kagan's newsl]eer confirms that' analysts predict that i'n 5 years

elepr.ompter is going to produce revenues of $200. million a .yqar.
'Teleprompter, you miust understand, has over 13Q systems, 't last

ouriiit 136. Many" of these individual systems are going to get that
;1OO',000 exemption. Thus, 'Teleprompter, like other large; systems,
wvoul~d get a rich bonanza for. a big systemn conglpmernte.like Tele-
prompter would not be exempted from $100,000 biit from $ to $7
mii1lioni mnrevenues. That exemnptionj s a windfall f6r the large systems.
'. That is wvhy the $100,000 exemption has no bas.e,, no raionale, no
l'o~ ,.no meaning. I h, e this'committee will li hstenbut jll not obii,
*c.Al}, interesti when they want to .sibstitute, iequit.v for fair plany,

:I believe that the, Royalty Tribunal.is the only ,sensible method' to cut
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-ough, f mantasy;arg.uents and counter-arguments, Lett, some expert
.y'of dispassiosstatanic nm.oprtin~al1 people consider the. evidence,nn4
Iedhdo wn deiions . . . .
: ilis a fas t;m ou _c uications world we live in, Mr., Qhair;
man.' That is wh'it JI:t ,keyerty 5 years there, ought to be an exami-
.tion of the fee. ,.s 4u higs are g mo ving so fast and no seer
and'ho man of whatever experience can predict accurately where the
future.is going to take,usp ;.l.tiularly in commnunicati'ons.
,,; ntlemen,,I thaAk'.you yer,r mich for your patience and your time
nI,attentioiin. I would 'havel, liled to have trzated ,witb, severai other

amde'&,ents deaait wit~h i'i som9e detail in, my formal statement which
.o.not:,bas.icaly' ckaaige the plape and form of the bill but I think

v1i1. strenghen, it. But, you haue the texts and justifications in my
statem.ernt filed'for the record:. I just 'hope you Wvil be-wary of amend.
-nents that have as their aim to gut, this bill, to reduce or freeze the
fee4 .scdule,'to .install' baseless exemptions, to erode the poswer of, the
tibunah ',to redefine', cable systems so that the large systems very,
cle.erly can pay the same rate as the smaller system,

I,i.h.v. taae nore. f your,fimye thai ].,wanted t~o bu. this ist very
important, it i, the only opp'ortunilty 'wehave wvith you.

Thank you very much.
* k. tKAsTENME;E R. Thank you, Mfr. Valentil.
,,Actually,in resp.onMse.p Mr, Drinan's question,.the .difficulty is tiihat.

the television inds-tr'y pays, the motion industry or,the inidustry tthat
p,r.,duces programs for,a total production rather than fori sometiing
calle1 a royatiy I suppose in and of itself. Is it difi cuit for you to
compare royalty versus royalty. ..
..,,Mr. VALENTI..Let me tell you something about how the industry
operates.

Mr. CAsmENEIER. That might be useful.
-Mr. VAIENTI. VW ,11 television series. to the networksand.right

now our iidustry . terrible ,problems because the, prices. ,e are
gpet,tingfor our television,series do not meet their costs. , ,

We have certain.option agreements with the networks which. do not,
allow us tox ecouu costs., Only if the series is a-success, and it tstas on
.iair'1fori orp 5 years does it accumulate enough pro'g.epidesd
to o into sjndication.. . .

: oP, fo;.most companies. making teei'sion rogms tod it is a
ios.,propos4ition unlessithc producer is lucky enoug ,toq havea rlong
Sumnimng,series,.

A~nd, 'seconndly,,tb4 sale of feature films-we sell our films on -fla
rate-not ona percentage basis. The average pr;ce pa44fd for:, afeature
film today by the network: .is about $800,000. The .av9eragec6st, nega;
i.:9os~tt.Cf. a filmin to, is some,$3.millipn. Seven out. of ten. flmsdo
not recoup. their.negative cost, advertising and printcost. Sv.en out
of ten are losers. .. . .-. ,

The producer hopes he will have an Exorcist or a, Sting-or gome
other large grosser and he is happy about that, but ov.ersll in',thiF
business 7 out of 10 movies-lose money. . . .

The networks are sold on a flat basis and thereafter we go to t.he
local station for what, is called the syndicatibn. marlfit. Here: again,
wesell the right to exhibit for whatever the traffic Wvill bear; you

EST ,COPY AVAIBLE
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might sell' a film for $200, you might sell it for $100, you might sell
it for $1',000,' depending on the size of 'the market,'the demand, and'
so forth. -It is a marketplace negotiationh The syndication maiiket is
very valuable. to us because oftentimes it, is the last resort for oQui
p;roducers, to recoup at least a paper prdfit on the film. .Aid'so' we
count these sales to individual stations very importajnt.

Mr. K.. TENIEIER. Is the sale figure--do you consider the sale figure,
whatever it is, aI a royalty?

Mir. VALENri. Legally it is royalty. We get money f9r the filihs we
license. Mii' you, we would like to do that with cable, the.~sam ki'nd
bf negoti l: in the marketplace. The only' reason why we have a
royalty ra schedule is because it is in the bill that came from the
Senate. We would like to go back into free marketplace negotiation,
just as we do with everybody else. We could license a film to cable for
$100 or $50 or $8,000, or whatever the appropriate rental would be.

Mr. KASTENmEIER. What rights in the program series, what rights
does a fietwork customarily have in that program-that is to say,
each of the programs? Does it have an exclusive ? Does it have a right
to sue others for infringement '

Mbr. VALENCT. Absorutely. Yes, sir, it has rights under its license
agreement.

Mr. K.STENmIE, m What is the nature ?
Mr. VALENTx. One of our companies holds the copyright, and it

licenses the film for a contractual use of that particular series. The
licensee' may have it under various options of successive year use
with possible incremental increases in the rental fee, or'whatever. But
it is a contractual right, just as I contract with you to rent my house.
You have a contract, a lease arrangement.

But, the ownership of the copyright rests with the copyright owner,
not with the network, except where the network owns the program
itself.

Mr. KASTENMEER. In this case, the copyright owner would be prob-
ably a Hollywood production company.

Mr. VAL;nTx. It could be Paramount, MGM, Universal; anf one
producer or distributor who may have acquired the copyright.

Mr. KASTENMEIER, SO it licenses the network for certain uses;
maybe it is probably exclusive for periods of time; but the network
would not customarily be' able to license others to use that program.

Mr. VAiLENT. Mr. Chairman, now you are getting into a level, where
the lawyers move With dazzling speed. I am not sure of my footing
here. I do know the following: It is a license arrangement; exdlusivity
mnay- be appended to that contract. There are option agreements, and
after a speciird'leingth of time, when the contract runs out, them copy-
right owner retrieves that s-r:.: and then putt it into svndi;:ation.

You wild see a numbe: of.ser.es programs on channel 5 or chan-
nel 2(. Thdse are syndicated programs that are no longer on the
networks andsare now being syndicated to local stations.

Mr. KASTENMIEER. Mr. Vhlenti, were the'M3]otion Picture Associa-
tion of Aiherica and the Assoliation of Motion 'Picture nnd^Television
Producers parties to the consensus agreement ?'

,Mr. VALENit. Yes, sir.
'We had what is known, Mr. Chairman, as a conmmittee of copyright

owners. It Was an a-algam of members of AMPTP, Association of
Motion Picture and '. elevision Producers, the MPAA annd some other
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companies with similar interests. It ,was a special ad hoc group 'to
reprerent those entities. But,'essentially, the'aniwer'is 'ys.

Mr, IAsTENmEIER. .Do these two,associations 'feel ]booud by that
agreements-

Mr. VAIENTI. Of c6urse wevdid and do.
.Mr. ASTENM.I ER'. YOu heard a description, yesterday of how the

agreement was entered into. Do you know of, your .own, knowledge
whether that was an accurate description ' .a

Mr. VLENTI. The consensus agreement was signed becausethe cable
interest wanted it signed. You must understand that the consensus,
agreement gave the cable interest the big casino, the big prize, the
thing that glistened out of their reach for so many years since 1966.
It unfroze the cable marketplace. It allowed cable to import distant
signals, a fantastically worthwhile asset.

I want to tell you how worthwhile that asset was. Within hours
after the signing of the consensus agreement and the FCC imple-
menting it and allowing distant.signals to be brought in by cnble,
'Teleprompter's stock soared to 117. Shortly tbeieafter it split 4 for 1,
and rose to over 40. That is what the investing community thought
about the worth of that asset, which was ga£hered in by cable through
the consensus agreement. So, you bet, your boots they wanted to sign
it, because it gave them the one major thing they wanted.

You might ask what did you people get out of it. We got somethillg,
but mostly a hope and a promise. We got varying degrees of exclu-
sivity. That is not what we really wanted. Since then, I think, ,it is
fair to say, and some of my professional colleagues here could elabo-
rate on this, that exclusivity, which was our principal issu3 with the
FCC, proved to be of marginal value, and has been honored more in
the breach than in the acceptance.

As I said, the impetus for the consensus agreement signing canoe from
the cable people. The Federal Communications Commission imposed
a freeze in 1968. Why Mainly because they thought the failure of
cable to pay copyright was, if I may Iuse the word, another kind of
piracy. This failure allowed cable television to compete unfairly in
the marketplace, said the FCC, hence the freeze. So, I think the cable
people were prepared to do anything to get that freeze lift'ed. They got,
what they wanted out of the consensus agreement.

I must tell- yo.u that while I am passionately concerned about copy-
right, we are all so. very much in favor of cable. In behalf of the
copyright owners I testified.before the FCC and before Senator Hart's
Antitrust Committee urging the expansion of pay cable, or as we call
it family choice cable, because we think cable represents iw the future
a supplemental market for our products. But we believe Ee consensus
was in the public interest and in our own self-interest. We indulged in
a kind of shuttle diplomacy between New York and Washington trying
to get it done.

The consensus agreement was signed. It is an official document. It
was published by the FCC in "The Federal Register." Chairman Burch,
sent a copy of it j'Senator McClellan. I have a copy of the exchange
of correspondence. Senator McClellan wrote back to Dean Burch
and said, and I ,quote, "I commend the parties for the efforts they
have made, and believe that the agreement that has been reached is
in the public interest. It reflects a reasonable compromise of the various
positions.",



'I hehaeperhAiP tild4ot more than youq'want to know about tlhe:
consensus agreements . t v *'' '
:xMe..- KAsTi"i . ¥Ybu perhiaps heard, it was stated that P"eter
Flaengan, perhaps to some extent the FCC and the Office of' T'ele-
communilations Policy, to some extent bludgeoned the parties 'lto
acquiisoi; t6 agreeinimg to this. As representing a couple of parties
to this'reemeint, do. you feel Ithit', were you aware of any of these
extraordiiary efforts on the part of those ?

Mr. V~~i&. No. I do'not khnow about that. But, Mr. Chairman,-
we can go back again to bedrock common sense. The environment in
which that cor--nisus arreement was created, the ambience of'the
moment, a freeze on cable television, no distant signals could be,
imported. Cable television stunted, atrophied;

If you were in that situation, what would you do ? You would want
to do all y6udcotild to unfreeze, t6 thaw the freeze, as it. were. If cable
was bludgeoned, it is because, they wanted the quid without the quo.
They wanted to unfreeze, but ,without giving up something. Con-
sensus was at compromise. The ne'tworks and broadcast licensees were
not satisfied -with the consensus agreement. We were not wholly satis-
fied with the consensus agreement. Cable says they were not satisfied,
but'they-did' a very inarvelous thing.'It was a kind of interesting -nay
to handle it. They took ivhat they liked, and walked away from what
they did not like. Thhat is what'happened.

We thought the: dopyright bill was so important that we were
willing to sacrifice; some things we did not' like on the consensus to
get a copyright -bill 'enacted. That is the play of the marketplace.
It happens in family life and political life. It happened in the nego-
tiation.: So, i do not know about anybody being bludgeoned. All I
know is that .cable got a vast asset, and the stock market quiclly
refi'cted'th/t; and ive:didnot get a copyright bill;

~Mi~:'K iF EiEs. One thing, 6f' course, you have to concede the
,'abl ifiidustri' had, wa's at that 'time, perhaps, onie, and 'later a second
,Sriprg'ife'Court decision in its favor, which, I suppose, was,a factor.

'' r:'VALENT. Mr., Chairman, obviosly -it Was a factor. Of Couise it
&as''fa toar. It vas'one of the factors that was weighed in the con-

enisg"areiemii t. You are absolutely correct, sir.
Mr. KA§TEa mmIER. Let me ask you, Mr. Valenti, to what extent

do:es:the' Seiate assed bill, last year, embodied in H.R. 2223. express
the'coinsens's agreement' I will put it a different way-:to vwhat extent
'.'es At'i'adiaress from the conseiisusagreement? ' '
'"Mr VBI'R.. I thiihk basi6ally the consensus agreement, among other
't1iii', sid''.that if the three parties coild not privatdel agree on a
n'~ti d' s ulahe'hiThat a r'oyalty tribunal would be put into legis-
httYe consfruction .ian a rvyiilty'tribunal: would decide what those
fies'viild"be. That is one'thii tit i 'not in the-.billk Obviously, in
tlp bill, there.are no prQ-isiops dealing with regulatory functions,

.a-signals, exhlus lyfy, vhicgh' I:aI gym¥n 'to understanAd may be
Iyondthe purview of this iommititee. BViut that is something for you

ntlemeni to' decide, 'no't ntme, T' tjoie'exteitt .thht the consensus
agreemeit did'iiot have a"f'fe 'chedule anidw.ouild start out with an
iibifrkiion 'tribuiial to set initial rates, thi :. ,2223 -does differ
in more thiai casual form (f~o'ithe o'nsen'susair'ent:.

You 'ii ave a legitimiate reason to aik why diTd: you go along .. itlh
.theSenate bill. We struggled. We did not think the McCiellan fee
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schedule was the right thing. for us. We, thought it was'painfuly. low.
We.maLb known our distaste to Senator McClellan on a; numberof
occiaskoh. t Then e were re lioirrified'that at. 1. mninute to iii'dnight, ,as
'it Were, in the lst hours of the inartkuphwelarned that the fcClellan
fee schedule was cut ifn half. By that time'it.wa' Just too 1te to do anv-
thing. While I made, clear to SenatobircCiellan my. distaste for it,
I got out of the way of the avalanche,,and'the -bill p'ased'the Senate,
-'aid you have it here now.

As far as we are concerned, we were willing to,acceptthe b.ll, if we
could get the McClellan fee, schedule reinserted because we think
evd4 'a bad copyrighItbill is better tlhn.no copyright bill. It will bring
some sort of order to a chaotic marlketplace. .

Mr'.'KAsfiEIMEIM. In terms of thequestion. relating to section 111
the only chanige you recommend inthle bill is to return to the original
McClellaidfee schduile.

Mi. V UT'i. N6 1. We have some amendments, Mr. Chairman, that
are of particular concern. One,,the so-called Stevens amendment, which
has to wdo with nonsimiltaiineous transmission off-shore, the taping of
programs for use in Alaska and Guam. There.are a number of others
off more technical nature. -

put fo.are very mrech ,pposed to the Stevens amendment. It was
put fornrad as a resul; f unusual:ge,9graphicand environmental con-
olitions in Alaska where.many villages literally cannot get television
of any'kind. They are isolated.'So, Alaska cable systems taped pro-
gram's illegally in the States and then ran those tape4 dprograms. I
urged. ,y companies, and they were eager to follow rmy urging, that
it ]as.in thepuiiblic interest to make a' special agreement for Alaska.
This' we have done, and' we havie given permission. to'Alaska. cable
systems a.nder,control and monitoringto tape programs, because taping
is piracy 'f it is unathoriized. That is now operating and the' Alaska
cable system owners are perfectly satisfied.;

We are willing to frake the same.deal with Guam, sothat they will
have permission to tape our programs unde; a'license agreement. But,
there is no need of taping by cable systems in Hawaii and Puerto Rico
because, the number of television stations is as large or larger than
on a similar area within the continental United, States.,

That is one of th. ?"-cipal deletions that we would urge in this
bill,.Mr. Chairman.'

Mr. KASTENMEIER. Is that a change to section.111?
Mr. VALENTI. Yes. ,
Mr. KASTENMEER. The gentleman from Illinois.
Mr., RAXISBACK. Mr. Valenti, yesterday we heard testimony that I

aln going to'ask you.to respond to, ifyou will.
It.deals not .with legal liability, but'rather with the practical effects

o,£ having an expand'ed market and how that'allegedly benefits a copy-
right holde, r.,

letine give you an example.
Then the television networks, or an independent nonnetwork sta-

tion.which hassaccess to cable, or ;,where cable is carrying its program-
for,example, WFGN in Chicago, which is carried by many, mnanyi ables,
'sells its,,programing to a buyer,, it can say, look, you are not just
gettigg, aJimted. market., ou, are getting access.to this, very expanded

raalet,,cariied by cable. Prsuma.nbly, soothe story goes, they can charge
mopneturayly,, tilat potential buyer· The- advertiser, then, in aadi-
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tion,; a copyright holder like some 'of youri friims, would take that
intd: accuiinit in sellin, thhat particulaF' program to the network or
to the noneiiitwoifi station. The-' witnesses yesterdaiy showed us adver-
hiseiiienits that listed'the netwoirks or-the ,tations actually referring
to this expnded'inarket because of cabie. :
"So, fromn the standp6int of the c6pyiighti'Xlder, it would appear

tfo me fliat'th6y'-make a p~'etty good'cas, that they ough't to be partairng
in those.additional benefits.

Howdb':ou respond tofhat? '
Mr.,VAENTI. Mir.r Railsback,I am i'eminded of ,ihat Thomas Carlyle

ohce said about one of liis c6nteniporaries. 'Tliis Jnan has spent his
entire life plastering together the truth and the false, and' therefr'om
manfifacturing the plau§ible. Thit is wiat this is all about.

One 'has-to'approach this' issue'at two levels, Mr. Con,.grssman. The
first level is the relationship betw een the advertiser a'n':tihe netwqork or
thle independent'stati6on.

' Thenext :relationship i§,bet~w'en the copyright owner and- tre station
licensee With whom he d']ls.

Let us take the first telationshiip.
The broadcasters are here, and they will speak to the relatibnship

between idtie'rti'ser and'b]oadca'ter, because that is a bargaining proc-
6ss we do rnit get into'. But I must say, when you ask a station if it is
getting paid-for this extra cable coverage, the answer is. uniformly-no.
It defies credibility to me that a used car dealer in Baltimore would
pay'the Baltii'more station extra money because the prograTm on which
pieadvertises:is carried in Richmond, Virginia. It b6ggles my mind
thht any advertiser is that naive. 'Insofar as the copyright owner is
'concerned. I can tell youl '

Mr. RAiL.snBAC. Let me ask you this, if I may. I agree with you,
but what about a regional advertiser thnt would' be willing to pay?

Mr. VALENTI. I used to be in' the advefitising business quite some
years ago. You bdoight advertising to cover a market.; and if you
rwanted to buy Richmond, you would not depend' on the cable situation
iii Baltimore to c6vert Richmond. You would buy Richmond directly
also. If the advertiser is getting some extra coverage though, it really
is not that important to him. If'Ife wants the other market, he does
inot get it by the i'each of a cable system. You want to buy an entire
market, not what the cable system might add. But as I say, that is a
relationship, Mr. Railsback.

Mr. RAILsBAcM. But you would concede there are some benefits obvi-
ously derived from expaniding your market through, cable ?

Mr-. VALrENTI. It coii]d be, sir. I think it is possible, but I think with
respect to the arena with ·which I 'have more than casual' familiarity,
the copyright problem, I can tell you flatly that insofar as we are con-
·cerned, the additional cable coverage is not a factor in the price that
we get. It is just not an asset value that yields a higher license from the
station.

Mr. RAILSBACK. Why not ?
Mr. VALENEI. I will tell you why, If we even get a marginal increase,

we would lose more under the following case. Suppose we sold a film,
say "The Sting,", to Baltimore. We got $700 for "The Sting" there.
We also sold it to Richmond for $600. now, "The Sting ,plays in Balti-
more first. It is lifted out if Baltimore and brought in on the Rich-
mond cable system, and the Richrrhniond station says'hey, wait amfiinute,
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boys; I pai, you,600 for that program, and now;cable stshoying it, a
month before I- amr supposed to show it. I am either not, going to buy it,
or only give you $i50ii orit. Therefore, we lhave lost revenue on "The
Sting.' If we add it up, we could get iar more money if it played in
Baltimore and played in Richmona on separate sales to. the two tele-
vision/ stations and did not have the importation of distant signals.
Tie same problem exists in series programs syndication. Our'business
is hurt because the audienqe has been fragmnented. Insofar as we are
concerned, it.is a detriment, not a help, to.us.

Air. RAILSBACK. YOU are very experienced in your business; and you
would certainly know, what you were selling and what market you
were.selling to. If you were the copyright holder selling to Boston, you
would know of the cable market and how that cable market there
would expand your coverage. I would ,liink that would be part of
your negotiation. i. ,

,Mr. VALENTI. Well, MIr.,Railsback, ;what seems plausible attliitiomn-
cil table is not the situation in negotiation., The local audienice i', really
the key asfai as the station in Baltimoire is 'coicerned. Thley are not
going. to. pay any more money for a program because it is, being im-
pbrted.by cable into Richmond. They might get some more money out
,of an advertiser if he wants those cablehomes but they sure as the devil-
do not.pay us more money for the program because of that. If they
do, it is marginal. .

Mr. WIGaINs; I have been fidgeting here, Mr. Valentil, because I do
not believe what you have said. am going to give ,you an opportunity
tocorrect my impression. You have told us, a few moments ago, that
when you-sell a movie to a net, you get perhaps as much as $800,000.
Andyet, when you sell a movie to a local station, you may get $100 or
$200, even up to $1,000. There is a big difference between $800,000 and
$1,000; and.I suggest that the principal reason for that difference is
the difference in market.

Mr.,.,Au=NTr. I am sorry, Mr. .Wiggins. I did not mean to--7I was
talking about station syndication. You are talking about network sales.

Mr. mIGGaINs. I am trying to make the point that your copyright
,owners get more money for a sale to a large market than they do to a
small market.

Mr. VALNTI. 'Absolutely.
Mir WTcoIaIss. i Having conceded that point, you then address your-

self to :he narrow point of the sale to a local market. Do you extract a
higher fee because that local market is expanded by a cable system ?

·Mr. VALENC. I have examined all of our companies on thai'very
,point, and they tell me the answer is no.

Mr. WIGGINS. I think that information is of some critical importance
to the committee, and if there is somni way that it can be documented
so that the facts can be laid to rest with respect to-this assertion that
the copyright owner, in fact, is paidmore by reason of the expanded
cable market, it would be most helpful.
, Mr. RAILSBACK. I think it is a very relevant question, as far as when
we decide how we want to provide incentives to an author or to a pro-
ducer or to a production firm, to take into account what kind of benefits
he derives by reason of that expanded market.

Mr. VALF.NTI.I think we have to insert another piece of fact into this
equation. You are talking about a market. MXr. Wiggins is correct; let
us take Houston, Tex., my home town. That is about the thirteenth



largest mark&etin the country as a market. TIn HIouston, T~e., there ar9
thiree letwork affiiates and'two UHF's. There are five stations in Hous-
-tdn, Tex. If they have a cable System therfe, it':wuld i imnporting:
additional signals. They would have three, three and'one -a t:o tal, of
seyen signals.

:Now, when cable bxings in two mnore stations intol Houston, wthat
haprpens?. Youfr.agment the audience of any single Hoi0st6on station,
The ob'vious is that some station is going to lose audiencee-probably all
of them--because the TV homes have alternative sources of viewing.'So'
the importation of distant signals really 'hurtssan' advertiser,; kecause
it aliowsfboreigna stations to come into that market and 'fragmeit what
he has bought. Thtfis point No. ' . '

Point .number. t io, ilike' network, which- is, non.duplicated,. you
know.-yoii.have exclusivity.'When "Godfather I" is shown on CBS or
NB yyout knoow that it 'isnot being soldU to any other.station. 'We sell
fiu./n jietworks, so they have exclusivity. But I am talkifig n'o .abopt
outifi valuable'market called. syidiation. We will take a pkiture
or aja'kage of "film, and we will' sell it to 300 television, stations in
this country. Mr. Railsback, in that case our peopl are gtting vary-
ing amounts o'f moneys depending upon the size'of 'each tIlev'is.on sta.
tion market-nof cable niarket,'biut the size of*hlie iidiviiual' irarket;
So, if you sold the film or th.i package say, 300 times around the coun-
try, '300 different stations, you do not 'klnow 'when they. 'are 'oing to
telecast it. Y'ou do, not have a specific schedule, They .may have beoight
a. total of 20 pictures from you. Tliey are going to space their shOng-
out over a period of, oay, a year. You have/ so]d it to. Dallas, .y b:have
sold it to Sani Antonio, you have s6ld 'it to Bry. ai. 111 of a 'didene
this-picture is picked up by cable systems an' goes i'to these ,thei
markets from THouston. We./have thus lost a tremendous imbuit of
revenue, becauise the TV stations are not going to pay' yii:When their
audience has already seen 'the picture, for wiich -they. paid ti 'tift
value -- has already seens it I week or 1 month before.'

Thiat-is the disfiguring aspect of the §ignal'importation. I do iiot.care
what the advertiser pays for the progr'ni. It is what we get for:'it'on
syndicated basis. It has nothing to do with' networks, because We'sell
them for an average of $800,000, but based' on their total nationwide
market, Mr. Wiggins, and on the popularity .of the film. Yoii get more
for "Gone With the Wid," because it is a popular film.

'Mr.'WIGOINs.,You do not deny the fact that when a popular fili. is
going nationwidle'it becomes a factor which enters itob the price '

Mr. VAL'EirN. Absolutely. That ik what 'the price is, all' abcot. 'oW,
the' average price that we get foir films, if you took all 'tNe films we
sold to the networks, the average price is $800,000. 'That' is tlb p.int
I am making; a popiular filinm commanids more money.

Mr. RAIiBBACX. Just one more. questibon Mr. 'Valeiti. 'YeWtrifay,
it .wa3 pointed out that the fee scheadile set involves gross revenriues
wvhich presumably, again, would ,take into account any subs'tantial
inflation etc. Why.is there a ned'to hav q.tribuwal reTiewi 'iiasii cli
as tiat rt is dea t'triiMed on gross rather than nets. Itwant y'ou to'
give us'.ouhr Meivsi'f'you will. '

Mr. RAsnAcr.. I am talking about gross.revenues.
,Mr. VALiNTI. We support-we'believe, if r am responding, to your

question, it should be gross.subsc iber revenues; we 'thik'tha.t is ifatir
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Mr. RAthSBA¢c. The people who testified yesterday argued tliat
there should be no need for a reviewing tribunal foi this reason. If
the rate fee is fixed in the bill on gross revenues, a rate which is
initially fair,-which you may quarrel with, presumably and as the
industry' grows, the cable industry would grow, and so presumably
would your revenues.

Mr. VALENTI. Mr. Chairman, mwe.both know that the rate of growfth
is not the;same.'We are never going to get, under this bill, more than
i.9 percent as the effective-rate. I am saying to you, I would like to
know if that rate is a fair one, and does it remain fair as new teclno-
logical developments come into being 2 In 10 years cable may preempt
free television. I do not know.

I am merely askingyou, what is wrong with having an unbiased
royalty tribunal do something that Congress does not have time t6 d6?
We are starting out with a rate, Mr. Railsback, whose origins and
source, in fact, is obscured. We do not know its basis. I am saying,
we believe that a royalty tribunal ought to re-examine every 5 years,
not only for rate structure but for the radical revision of the shape
and form of the communications business itself. I cannot look into
the future and tell you. I am assuming that the Royalty Tribunal will
consist of honest men, fair-men, expert men. I am willing to put my
trust in them. If they lower rates, and decide that cable is paying too
much-I have no basis to say they will not do that, but at least I want
somebody that is expert, that is weighing evidence, from time to time
to look at the marketplace, because the bill now takes a~way from me
my right to privately negotiate.

Mr. RAIXSBACH. I simply wanted to give you a chance to present
your side of the case.

Mr. KAETENm, ER. The gentleman from California, Mr. Daniels6n.
Mr. DANIELSON. Thank you, Mr. Chairman. Thank you, Mr. Valenti.

At the outset, I want to point out the obvious; in the past several
weeks, you and your colleagues' representatives, have been in my
office to see me. The same is true of representatives of otlher industries
which are affected by this copyright bill. So all of this is a final pres-
entation. We are going into greater depth than we liad before. None
of us are strangers to each other; none of us -are strangers to the
interests we represent. I hope I can-I usually talk more than I should,
but I will try to discipline myself.

I have a few points, rather narrow. I missed the first part of your
statement, but you have told me outside of this chamber in other
meetings that you and your association are opposed to the proposed
basic exemption of $100,000 in gross receipts. Am I right so far ?

Mr. VAENTI. Yes, sir.
Mr. DANn1LsON. Let me ask you this. Would you comment on the

prcposal that was made, suggestion that was made to me, that perhaps
one way to resolve that thireshold royalty fee would be to have a
minimum royalty imposed on all cable systems--let us just say for
discussion those that come up to $100,000 in gross receipts. Would you
comment on that?

Mr. VALENTI. You mean to have a minimum fee imposed on the
small systems?

ir. DANIELSON. Yes; and maybe this is not realistic; just so we
hava got something to talk about. Let us just say you had $100 a year
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for a system up to $100,000 a- yearin gross receipts. I do not advocate
those as being figures of any significant content, but so we can talk
about'somethmig.

'Mr. VAINTI. Mr. Congressman. if this Cominmittee deems that it
wanted, as a matter of public policy, to pay special attention to small
systems-say those with under $100,060 a year in revenue-and there
would be no copyright exemptions of any kin d for any cable system,
I will tell you quite frankly we would be willing to sit down and try
to work out a minimum basic fee for those systems with anlual
revenues under $100,000; that me would lock in such a fee in per-
petuity, if you wanted it that way, so lorg as nobody got any exemp-
tion. If a cable system were under $100,000, it would pay the mini-
mum fee, but if it went up to $150,000 or $200,000 or $2 million, it
would have no exemption of any kind, and it would pay under the
rate schedule. Yes, Mr. Congressman, we would look at that.

Mr. DANIELSON. I think that is a significant point. Whether or not
it is practical, I cannot tell you. But it is signijicant, at lease in vie a-
of the fact that when you get down to a certain minimum level of
gross receipts, it could be that the cost of administering some of these
things becomes ridiculous. You might have a point where we can come
to some kind of equitable and practical solution to these problems.

Mr. VALENtI. May I add, sir, may I put a footnote on my response,
a caveat; so long as the system with under $100,000 in revenue was
an independently owned system, and was not a part of a cable con-
glomerate.

Mr. DANIELSON. We are only talking about a philosophy here. When
obviously, nobody is bound. I am not even bound by the figures I
suggested.

Mr. VALENTI. You would find us very flexible on that, sir.
Mr. DANIELSON. I would like to lmiow; we liad some fairly pointed

testimony yesterday-if you were not here, I am sure your repre-
sentatives were-on the circumstances under lwhich the so-called con-
sensus agreement was evolved and executed. In fact, I am following
up my chairman's question to some extent. ]Were you, Jack Valenti,
personally, physically present at the time that the agreement was
presented by somebody within the White House; at tie key agree-
ment in Vwhich this was presented to them, and they were told that
this is it, you take it or leave it ?

Mr. VALENI. First, sir, I was not present at any White House
meetings on the consensus, agreement. Nobody from the Whlite House
called, me. I was prejent at most of the discussions that took place
among the three contending groups.

Mr. DANIELSON. That would have been before the agreement was
reduced to writing?

Mr. VALbNTI. Yes, sir. The principal agent, who swas sort of the
catalyst for bringing us together, was Mfr. Scalia, who was MIr. Whllite-
head's counsel in the. Office of Telecommunications Policy. 'We met
with him several times. But I mus,, in all candor, tell you that he was
courteous, he was helpful, he was not at all coercive.

Mr. DANELSON. Do you kr.ow who from your organization was
present, if anyone?

Mr. VALENTI. Nobody, sir, to my knowledge, if you mean the WThite
IIouse. David Horowitz, who has now gone on to cther assignments,



was our group chairman It thertine. But to my knowledge, there was
no White House me'ting of ainy lkid that .imi aware of. If they took
piece, I can almost say without any fear of contradiction that none
of our people met at the TWhite House. Now, as to what'happened with
the cable people, I aniinot say. '

Mr. DANIELSON. Where did you firsts see the writtei agreement?
Mr. VALENTI. The written agreenient fliated like' a paper glider

bletweeh us, between the three parties. Mr. Scalia was presenting
various drafts.

Mr. DANIELSON.. I ieaii, after it was redced--not necessarily set
in type, but reduced to its final form

Mr. VALENTI. We played- with innumerable drafts, Mr. Danielson,
before 'it was finally set and signed. I guess we played with dozens
of drafts.

Mr. DA\NIELSON. YOU do not recall then, when you first saw it in
its final forim, the form that was signed ?

Mr. VxALENT. I am sorry, sir. I do not recall.
Mr. D.NIELrSON. We did have, as I say, some pointed testimony;

and i would like to find some other person or persons who would at
least have been exposed to the. same circumstances, and test their
recollection on it.

Mr. VALENmT. My recollection is that there was not any kind of
summit meeting, with trumipets blaring and flags waving. We got a
piece of paper that was brought to us, and finally we said-aid I
cannot tell you the exact date-OK, we will go with this piece of
paper.

Mr. DAN:ELrsoN. I am going.to change points here. In previous testi-
mony before this committee, and referring particularly to yesterday,
when a lady in the advertising business was present, she was not
the only witness to bring up thi general subject. I am talking about
the custom in the tradejunder which cop righted material is licensed
or sold to a radio station, TV station, for example, for use. Let us
call that a licensing negotiation for the purpose of this question. .The
property is licensed to somebody to be used. The advertising lady indi-
cated that this was usually done by people to whomn she referred as
being sv'ndicator§. I gather that these were people who performed
a finction ol a sales representative or license representative. The lady
pointed out that for many properties, this was done 'by syndicators.

think you told us that the motion picture industry does this
themselves.

Mr. VLENTI. Yes, sir.
Ir'.'iDANIELSOX. Do you do that soft of'work ?
Mir.-ALENT. No, not I personally, sir.
Mr. DANMILSON. Is there an independent contractor whom, you em-

ploy for that'kind of work?
·Mr. VnLNTI. No, sir.
Mr. DANIELSON. What Iam really a'siing is, how is it done e?
Mr. VAnLENI. There are many, independent producers of copy-

riaghted material, and because they are small with small organizations,
I have no doubt that they contract out to agents who sell their
product. Such agents may take maybe 20 independents an4 sell their
products to the local stations. Now reimember, syndication sales to
local stations, that is wlat this is; it is not to the networks. You do
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not syndicate to the networks. Your syndicate to independent stations
or network affiliate.

Mr. DANIELSON. Let me interject something. Syndication goes to
independents, but network licensing is handled in a different manner.

Mr. VAENTI. Yes, sir.
Mr. DANiEtNSN. What do,you call that m
Mr. VALENTI. As an example, Universal Pictures will sit down with

N'BC or CBS and work out two different licensing arrangements
covering theatrical films and series made, for television viewing. One
is the full licensing of motion pictures for one, two, or three times
showing on a network. Involved is a contract date, an availability
date, and a broadcast date. The contract provides how long the net,
work has the right to run that program; once, twice, or three times.
That is a simplified version of a sale of films to a network. On a
series made for television you work out a deal perhaps to produce a
pilot for a network. The network may look at 30 or 40 pilots that they
contracted for; and they may.choose 4 or 5 of those pilots for inclusion
in their rnxt season's network program' g.

Mr. DANIELSON. And then the networkbuys it ?
Mr. VALENTI. They license it, and they do it with options, Mr. Con-

gressman. They will pay blank dollar per segment of the series for
perhaps one, two, three seasons; or there may be an option to have
it for another specified length of time.

Mr. DANELSON. YOU mentioned, for instance, Universal would sit
down and make this business arrangement. Would Universal-I
assume that Universal would buy the copyrightable interest of the
artist or the writers, and it would own that interest. Would they retain
ownership.in the copyrightable interest ?

Mr. VALENTI. Almost without exception, they have the copyright, or
they have the right to license and bargain in that copyright's name.
It is theirs.

Mr. DANIELSON. May I call this type of person the producer ?
Mr. VALENTI. Yes, sir.
Mr. DANIELSON. The producer retains the bundle of property. They

retain not only-they retain all the copyrightable interest in the pro-
duction, and the agreement with the broadcasting system is simply a
licensing agreement under whatever terms they come to

Mr. VALENT. Yes, sir.
Mr. DANIELON. So you have got two different systems here. You

mentioned earlier, in testimony in response to, I believe, Mr. Wig-
gins, that when you sell a film in a syndicated market, apparently-
are you using the word syndicated in a different sense than I have
just spoken of _

Mr. VALENTI. Yes. I am using syndicated in the sense that syndica-
tion is off-network syndication. We are not then selling to a network.
We are selling the film to individual stations, wherever they are.

Mr. DANIELSON. Could you give us the name of some well estab.
lished, deeply experienced negotiator who sells these films to the off-
network market?

Mr. VALENTI. Yes, sir. I -would be very happy to give this commit-
tee several names o.! people with long years of experience. in this sort
of trade.

Mr. DANIELsoN. 1 very frankly: would be most interested in inow'
ing how they arrive at the licensing fee, what factors they consider,
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and most paiticularly the geographical distribution factor, the poten.
tial viewer factor, the market..

So if you could do that, I will appreciate it.
[Subsequent to the hearing the following material was received for

the record : '
MOTION PICTURE AssoCIATIoN. OF AmERIOA, INC.,

Washington, D.C., June 24, 1975.
MY DEAs Mn. CHAIRMAN: When I testified before your committee on June 12,

Congressmen Danielson and Wiggins requested the Motion Picture Association
to make available individuals who actively engage in selling our copyrighted
programs to television. The two Members and Congressman Railsback were
specifically interested in determining from information provided by such in-
dividuals whether our zmember companies (1) seek additional payment for our
program material from a television station because of cable subscribers included
in the statin's audience rating; and (2) are paid by. the station for those cable
viewers who may tune in to that station's programs.

After a number of discussioho with the staffs of our member companies and
with television licensees, I am confirmed in the view I stated at the hearing that
we are rarely, if ever, paid for cable viewers. The amount of Copyright payment
is based on negotiations in the free and open market place. We try to get what
the market will bear, and in determining what thi market will bear a number
of factors are considered, none of which is related to'cable viewers.

They may be summarized as (1) supply and demand; (2) the rating of the
market, i.e., No. 1, 2, or 50, or 100; (8) the viewer value, i.e., the attractiveness
of the program; (4) the predetermined amount to be paid for the program or
group of programs which involves the cost of the program(s) including market-
ing costs.

I am assured that in our negotiations with television networks and with
individual television stations (syndication sales), the issue of cable viewerq is
never mentioned-with one exception. In an increasing number of syndication
sales, a television station may refuse to buy a program, or insist on paying a
lower price, because a cable television system in tLh market of the station has
imported that program into the market and thus its potential viewing audience
has already seen the program, diminishing its value to the television station.

Our witnesses are (1) men who labor in the television marketplace every day
selling copyrighted material to television stations, as well as (2) television
station executives who buy copyrighted material. These knowledgeable witnesses
are prepared .to go over, in as much detail as you and your colleagues choose,
the actual give-and-take of the marketplace negotiations, so you and your com-
mittee can be convinced that allegations of "double payment" are simply not
true.

There are a number of ways this can be done. You could (1) hold another
hearing and we could present our witnesses; (2) we co'.;d have the witnesses
prepare and submit statements; or (3) our witnesses could meet with you
and members of your subcommittee informa:., either in small groups or
individually.

Since you already have a full set of copyright hearings now scheduled into
July and since additional hearings would further delay consideration of the
copyright bill, I hesitate to suggest an additional (day of hearings. On the other
hand, submission of written statements would not permit questions and explana-
tions of matters that may he unclear or not covered by the statements. tMy
preference would therefore be a meeting or meetings with members of yoir
subcommittee.

We are, of course, anxious to present the requested information in the man-
ner you feel most appropriate. I would appreciate your always friendly con-
sideration in letting me know how you think we should proceed.

Sincerely,
JACK VAI.ENTI.

MOTION PICTUIE AssocIATION OF AMERICA, INC.,
WVashington, D.C., JuIV 7, 1975.

Mr DEAR Mn. CHAIRMAN: In response to the requests made by Mr. Danielson
and'Mr. Wiggins, there are submitted, herewith affidavits and letters L, a number
of persons who are personally knowledgeable about the licensing of copyrighted
products to television stations and the sale of advertising time. to advertisers.
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These persons, In affidavits and letters to the Subcommittee, refute completely the
charge that so-called "double-Lilling" takes place, i.e., that television stations ob-
tain additional advertising revenues as a:a; esuitof; cable retransnission of their
signals, or that ozirespondingly copyright owners demand or arepaid additional
license fees by such TV stations ior their product because of the cable
retransmissions.

The persons who have submitted the statements that follow are Jim Terrell,
vice president and general'imanager of Station KTVT-TV In Dallas-Fort Worth,
Texas; Sheldon Cooper, Vice President and General: Manager of Television for
Station WGN-TV, Chicago, Ill.; George Koehler, President o2 Gateway Com-
munications, Inc., Clherry Hill, N.J.: owner and operator of WBNG-TV in-Bing-
hamton, N.Y., WTAJ-TV in Altoona, Pa., and WLYH-T.V in Lebanon, Pa.,
WOWK-TV in Huntington, W. Va.; John T. Reynolds, -President TV Division
of KTLA, Los Angeles, California; Crawford P. Rice, Vice President-and General
Manager of'KSTW-TV in Tacoma, Washington; R. Kent Replog!e, President of
Metromedia Television, New York, N.Y.; A. Frank Reel, President of Metro-
media Producers Corporation (a distributor of tape and film programing) New
York, N.Y.; James R. Terrell, Chairman of Independent Television Stations, Inc.
(the national- organization representing independent -television stations) New
York, N.Y.; Richard Woolen. vice president in charge of 'programing for Metro-
media Television network, New York, N.Y.; Erwin Ezzes, Chairmain of the Board
of United Artists Televisioii, Inc., New York, N...; II. Keith Gddfrey, Executive
Vice President of MCA-TV,'NewEYbk, N.Y.

JACE VALExN

JUNE 27, 1975.
Hon. CHARUSs E; WIGxINs,
Subcommittee on Courts, Civil Liberties and the Administration of Justice, U.S.

fHouse of Representditives, Wdshingtoi, D.C.
DEART COINGRESSMAN WIGGxIN: Mr. John Mercer of yocur office has contacted me

for additional details concerning out-of-market homes reached by television sta-
tions ',a CATV. He was particularly interested in the relationship of advertising
rates to film program costs because of the out-of-market coverage.

As previously stated advertisers .will not pay for these out-of-market homes.
Local adveritisers have no interest in people located far -from their retail area.
National advertiser's buying concept is based on t!sr Louvineb located in the home
market of the station (ADI). Additionally there is no accurate way to credit a
station the viewing it may receive on a cable system. For example, last year
KTVT carried'the World Football League Games. Our signal was blacked out by
t.le cable system'in Monahans, Texas, because the local station was also carry ing
toe telecasts. This may have happenede on other cable systems of which we are
nut aware. Because of this local station protection, we cannnot be sure which of
our programs are being carried on cable. This uncertainty further precludes
advertisers from paying additional money for cable coverage. Therefore, our
advertising rates have not increased becaase of cable coverage. And, in fact, if
cable coverage were eliminated the rates would remain the same since this
co erage in no way affects our pricing which is based on the home market vcni Ing
audience (ADI).

Nor does cable figure in the price we pay for film program costs. Film dlstrh,
utors base the price they charge for their'product on the market rank. Tl,e narket
price for film in Dallas-Ft. Worth, the eleventh television market, will be less
than the price in Washiigiton, D.C....'thegth market, but greater than the
price in Houston, the 'i4th market.

I hope this additional information will be of help !n your deliberations.
Thank you very niuch for your interest.

Kindest personal i'eghads,
JA.StE R. TRnnELL,

Vico Prcsident/Gcneral Maniager.

JUNE 30, 1975.
HIon. ROBERT \W. XIASTENM ,IElR,
Chairman, Subcommittee on Courts, Civil Liberties and the Administration of

fJustice, U17.. House of Representatives, Washington,,D.0.
DEAn CHAIRMAN KASTENrETZER: AS reported in the trade press, it appears that

cable television witnesses who testified before your-Snbcommittee on June 11th
may have'generated some erroneous impressions relative to the value which a
station de ives from extension of Aits ignal to cable subscribers residing beyond
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thelstation's normal over-the-air, coverage area. I hope this letter will serve to
corriet.,those Impressions.

To-the best of our knowledge, WGN-TV is currently carried on 176 cable tele-
vision systems whose subscribers total 576,000. Approximately 142 of these sys-
tems, with a total of, 490,700 subscribers, are located beyond the Chicago Area 'of
Dominant Influence. This area, known as the ADI, represents those counities
wherein the Chicago television stations have a preponderance pf television
viewing;.

Without going into-detail regarding the methods used in the buying and sell-
ing of, television comniercials, I would like to advise you thiat the price f .ad-
vertising purchased -on our station reflects only the homes we reach within
the Chicago ADI. We. do not receive extra consideration by virtue of those homes
beyond the ADI which are reached via cable television.

I will be pleased to discuss this further with any members of the:'qibcomniittee
or their staffs.

Sincerely, *
,SIiaLDON iCOOPEIL

'GAiTEAY COuMbifOBATIONS,l ICo.,-
Cherry, Hill, N.J., ly 9, I1975.

Hon. ROBERT W. KAsTENMEIERE,
Chairinan, Subco'mmriittee in Courts, Civiz Liberties afia the ,Adfntitration 'f

Justice, U.S. Hotise of Representatives, Washington, D.C.
DEAR Mn. CHAIRMAN: My attention has been cailed to certain testimony

made by spokesmen for the cable systems during the hearings In 6opyright lfgsls-
tion before your Subcommittee.

Cable protagonists have stated, unequivocally, that cable so eniiances the qual-
ity of local signals and so extends 'local signals beyond normal dCoverage areas
that local stations benefit from the added coverage, anid therefoie cabiesystenms
ought not to pay copyright fees, but on the contrary, they should collect fees
from local stations to compensate the cable systems for improving and extending
television signals.

That claim is preposterous.
In certain locations it is possible that local signals have been "enhanced" but

when it happens It is an improvement less apparent to the eye and mind than to
the ieter:of the measuring device. Inimy area of operations ,the televisibn signal
may be extended for the, cable viewer in Williamsport, or in siiiiilar physically
s..aded areas where n6rmal station sigrals cannot be received. This is the classic
cable.situation.

But the argument is w7Lolly fallacious that this "service" by the cable systems
pexluits the 6satioa to charge more-for its advertising and thus enables the syn-
dicator to charge more for his copyrighted program.

Virtualy all television advertising bufing is done on the basis of station recep-
tion in what Nielsen calls the Designated 1Market Area, and the Aziierican Re-
.,earch Bureau calls the Area of Dominant Influence. These are the areas in
wh ich the stations in a,market command the attention of a majority .f the -view-

.ers (county-by-county), an'd is, as ti practical matter, well within the coverage
area of the station's unassisted signal.

Each DMA. (ADI) is defined by viewer response to t -levision stat!ofis in a mar-
ket. From an advertising selling vi vpoint, much of a station's unassisted signal
is "..astedl" because it is broadcast uver areas where a mhjority of televlsiobnsets
are tuned to stations operating in an adjacenit market.

The Johnstown/Altoona area offers an excellent case in point, when one comn-
siders the degree of cable saturation-nearly 55%--and the number of cable con-
nections-about 150,000. Iv combination, the Johnstcwn/Altoona market becomes
the bigg Jt and toughest cable market in America.

"Television Fact Book" shows that the Johnstown television station, W.TACM-
TV, has a ne .weekly circulation approaching 600,000 television hopies. The
Altoona station has a nt weekly circulation of under 800,000 homes. But, "Broad-
cast Advertiser Reports" (the authoritative source on TV advertising), shows
that most national business is placed on the.Altoona station, WTAJ-TV, despite
the fact that Johnstown has a two to ,one total coverage over the Altoona station.

Superior selling may account for some of the difference, but the siLlple-fact
is that most buying is done on DMA or ADI figures and in the DMA or ADI, the
Altoona station, 'WTAJ-TV, in a ,majority of time periods, has the audiences
equal to or larger than the Johnstown station.
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On. the other ihand, the Johnstown station's physical coverage ovei Pittsburgh
is "wasted" in the sense that advertisers buying the Johnstown/Altobna.market
also buy the Pittsburgh ;-~.rket' separately;, they buy by DMA or ADI andinot
by total coveiage of the sta/tionn.

Tfie local 'merchant doing business in Johnstown or Altoona has no desire
to paj ,more advertising dollars to reach- viewers in Pittsburgh; his store is in
Johnstown or in Altoona,-and he'll not pay more for-a-signal that competes with
the signals used by Pittsburgh merchants--who are "local" merchants for'Pitts-
buirgh area reidents.

Where and:how does cable help the Johnstown/Altoona,,television stations?
The answer is that cable doesn't help them; it hurts. Ther'e has been no ABC-
TV affiliate in either Johnstown or Altoona. Cable brings in to both cities the
signal of WTAE-TV in Pittsburgh, a station that is 75 to 100 miles away from
Altoona and the-area seirved by its station. The Pittsburgh station can't sell this
coverage, but the viewers watching the programs, obviously are not watching the
signals of the Altoona or Johnstown stations. Conseqaently, these audiences for
the Altoona and Johnstown stations are diminished rather than increased. In
short, cable has fractionalized the locail viewing audience.

Or, look at Binghamton, New York, and audience survey records going back
to November 1963. Theshare of audience viewing signals other than those in the
market has risen from 2% in November of 1963, to 25%. in May of 1975, and
'ithas gone,as high as"80%. The total number of homes attributed-to the Bing-
hamton market has gone from 43,000 in, November of .1963, to 51,000 in November
of 1966 but sharply downi to 38,000 in May of 1975. In a time when the number
ofitelevision-homes.was increased and the population was increasing, the Bing-
hamton sattibiis have had to rimn at full speed in order to remain in approxi-
mately the same place. The reason? The growth of cable systems in the area,
systems'that'import three signals from New York City 200 miles away and addi-
tional signals from Syracuse andfrom Wilkes Barre-Scranton.

The-total homes here cited is fr6m 9 AM to midnight, 7 days a w2ek. The
prime-time situation is even more revealing. In 1963-1965, the number of homes
viewing the three Binghamton network stations ranged around 90,000. At the
height of the last television season, 1974-1975, the number had dropped to as
low as 69,000.

On the urchasepurchase of syndication copyrighted product for use on television
stations, the distributor prices each market according to its size. From that point
on, the price the sbAtion pays is negotiated.

Prices for copyrighted, programs are negotiated on the basis of competition be.
tween sellers, on w-hat a station operator feels he can afford, on the going price
in the market for similar programs, on the quality of the product under considera-
tion, on the number of stations in a market, on the length of time that the pro-
gram has been available. These are among the more important factors that are
the determinants of price for program material; not the size of the station's
audience. Thus, the DMA or ADI is seldom, if ever; a measure of price paid
and-tie total-service .rea is of even less significance in such price discussions.

The syndicator may -sell the same product in adjacent markets-the Pitts-
'burgh/Johnstown/Altoona situation again. If he sells the same program in the
two markets and the Pittsburgh station is carried by cable in Altoona and Johns.
town, one may find that the-Pittsburgh station is t/a~ing away audience with the
same program foi ivhich the Altoona station has paid g;.! dollars. At the same
timie the Johnstown/Altoona audience is an audience-t at the-. ittsbuigh station
cannot sell in formulating its rates. Meanwhile, the Altoona staidon is forced to
sell at a lower rate because the program coming into the market via cable has
'roded part of th - Altoona station's audience.

Cable's claim tnat its enhancement of .local signals and its ex,ension of those
signals in additional homes should make it exempt from cop- right payment is
not based on the facts and is not deserving of serious considoration, in my judg-
ment.

Siner'ely,
GEORGE A. KOEHLER.

GOLDtAN WEST BROADCASTERS.
Ls Angeles, Calif., Jull 14, 1975.

Hon. ROBEnRTW. K&STENMEIER,
Chlairtnan, Sisbco,.inittee on Courts, Civil Libcrties, and the Administration of

Justice, U.S. ',louse of Representatives, Washington, P.C.
DEAR MR. CHAIRMAAN: I have been asked- as General Manager of KTLA, an

independently owned television station In Los Angels, California, to comment on
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whether or not we consider the number of cable subscribers to whom ouL pro-
grams are carrled'ii-detiermiining the price we will pay for programs which we
acquire from'other parties.

In my experience, the question of .the number of cable subscribers has never
been an element ii determining the price paid for such prograiis; nor is it an
element in determining the prices we charge our-advertisers:for a~dvertising on our
station.'This is so for, primarily two reasons. The cable television audience is so
negligible in comparison to the total available audience that'it is not measur-d
inwconsldering prices charged or price§ paid.

In addition, the rating sbrvices which report the 'number of viewers a par-
ticular station has within its area;of dominant influence in order to afford com-
parisons with other stations, do not include in their calculations or statistical
research a separate number for cable" viewers. The advertisirg rates we charge
are based on the reports of such statisticalsurveys. Since the number of cable
viewers is not included in the statistics, it is not an element in the determination
of advertising rates.

I-can remember no instance in which the number of cable viewers ever became
a subject of a pricing discussion with--a motion picture product supplier, or in,
any discussion oZ our advertising charges -with a potential advertiser;

Yours very truly,
JOIHN T. REYNOLDS.

KSTW TELEVISION CHANNEL 11,
Tacoma, Wasi., June 19, 1975.

Hen. ROBERT BASTENMEIEB,
Chairman, Subcommittee on Courts,,Civil Liberties, and the Admninistration of

. Justice, U.S. House po Representatives, Washington, D.C.
DEAR CHAIRMAN KASBTENMIER: Ihave followed with interest press accounts of

hearings by your subcommittee on the question of copyright liability by cable
television. A major cor.tention put forward by cable interests is inaccurate, and
should be corrected before your committee begins its deliberations.

The cable people have attempted to create the impression that, by carrying
television signals beyond the area a TV station would normally cover itself,
cable expands the station's effective market. This, they say, enables the statiqn
to. charge higher advertising rates, which in' tirn results ii liigher copyright
payments. I do not deny that most, station operators wvioh- this were the 'case.
Many of us have even labored to achieve that very - goal. But the fact of the
matter is that it doesn't work that wayi nor is it llk6ie- to in the foreseeable future.

Television adiertising rates are determined by the size and compositiOpi of
the statioh'n audience.' Tere are only two generally ai:eeited ieeahns' F,- ;nehsuring
that aiudience, and those are the regular audience suryeys, or' ratiri- issued
by thlie A. C. Nielsen Cbompany and the American Research Bureau.;, L.C ,those
companies will admit that. they cannot accurately. credit. to. each station the
viewing it may-receive on every cable system far from the station's homie:market.

Even if' the'rating services could, and did, fully ,and accurately ;cedit suiich
"outside" viewing, the station's advertising rates would not Ahutomatically rise
in a commensurate .amount. About half of an average statioii's revenues
craes from local advertisers, retailers in the station's home community. Add;:.
tional viewers hundreds of miles away -are' not a market for them, and they
will not pay higher riates for the privilege of exposing their messages to these
far-away people. The other part of station advertising revenues come from
national advertisers, whose. products presumably are available almost -every-

vwhere. But even they' won't pay higher rtes 'o, ' fhat possible 'eiita audience,
lecaise :their'buying' c6ncepts and criteria are ba,d on the audience deliveried
in the ,sicalled "Area of Dominant Influence," or tha/t area close in to the
station's home market. ' :

I realize that this is a highly detailed and technical concept, but itis necessary
to understand it in order to refute the cable interests simple assertion that
Lecause of their additional coverage, broadcasters Are charging higher rates
ajld paying additiohal copyright fees. That justisn't so.

I hope you will bcal this to the attention of'the cbmmittee's membership and
staff, so that complete information can be elicited. Thank you very much for
your timn and consideration.

Sincerely,
CBAWFoaB P. RICE,

Vice Presidenlt and Gen'al Manager.
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METROMEDIA TELEVISION,
Z'ew York, N.Y., June 26, 1975.

Hon. ROBEBT W. KASTENMEIER ,
Chairai, Suub6oomntnittee on Courts, Civil Liberties and the Administration of

Justife,';.7S. ffouseof Representatives, Washington, D.CO
DEAR CAIRemAN KASTENMEIER: During -your recent hearings on CATV Copy-

right before your Subcommittee, witnesses representing Cable Television have
presented testimony concerning the sales value of out-of-market homes reached
by television stations via cable. Our experience, which does not confirm the
cable viewpoint presented, may be helpful to you in your consideration of this
matter.

Metromedia Television operates six television stations, five of which arednde-
pendent,-that is not.affiliated.with any major network. ·

Both local and national spot advertisers,in the past have not bad any significant
interest ii reaching any distant home outside of the market which may be
receiving their message via cable. If indeed they were interested, they have
not Leen willing in:the past to pay higher rates for any additional viewing homes.

In fact most. local advertisers are interested only in reaching viewers in the
metropolitan area in which they conduct their business recognizing that cub-
tomer potential from distant homes is minimal at best.

National and regional advertisers plan their advertising expenditures in spot
television based on the ADI (Area of Dominant Influence). Therefore, cable
homes falling outside the ADI simpls are not a factor in the price they are
willing to pay.

The cable coverage also has no bearing on the price that stations pay for its
programming. Just like the -national advertiser, the program syndicator estab-
lishes his price based on the size of the market not on the individual coverage
of one station or another due to the number of cable systems on which that
station is carried.

If I can be of further assistance, please do not hesitate to call on me.
Very truly yours,

R. KENT REPLOOLE, President.

A. Frank Reelrbelng duly sworn, deposes and says:
I am the President of Metromedia Producers Corporation, subsidiary of

Metromedia, Inc. My Company distributes tape and ilm programming to tele-
vision stations.

Among other activities, Metromedia, Inc. is engaged in the operation of six
television stations in major United States television. markets. Five of these
operate as "lndependents"-i-.e. without network affiliation. The signals of
these. station are widely retransniltted by, CATV to both local and distant
cable audiences.

I miae 1,tl aMdavyt so that it may be subnttted to the Subcommittee on
Courts, j-iiil Liberties and the Administration, of Justice of the Committee on
the Judicearyi of the House of Representatives in connection with its hearing
of the bill H.R.. 222.

The question to which I address myself is whether a television station pays
a higher fee to the copyright owner for the licensing of a television program
because of the fact that the signals of the licensed statoan are retransmitted
hy cable systems, operating in the local market of the television station or
are carried ito 'nmarkets distant from that of the television station in order
to be distribuited .tb. the cable system's subscribers in that distant market

Based on my knowledge of ,the' industry as It has operated for years .d
operates today, I can state that no such higher payments are made to the
copyright owners and. that the license fee paid by the television station does
nhot reflect in any manner the extended audience provided by distant cable
systems,

My experience in this field goes back to 1954, when' I became associated
with a company then knovwn as ZIV Television Programs, Incorporated..That
company was acquired later on by United Aftists Corporatlon, and after going
through. several changes of names ultimately was. called United Artists Tele-
vision, Inc. The business of ZIV .and United Artists Television, Inc. was the
production and distribution of television programming. I was basically in charge
of overseeing all contracts on the talent side, the production side, and on the



distribution.side. I stayed with that company until July 198, at which time
I J6inedi my present company, Metromedia Producers Corporation. I first became
Vice President for Business Affairs with duties-similar to those I exercised
for ZIV'Television Programs, Ifinc and for United Artists Television, Inc. I
then became Executive ViceePJiesldent and then Presldent.of Metromedia.Pro-
ducers Corporation. ,

My major concern, today is supervision of licensing to television stations.
The programs that my Company. liceses to stations are either owned by my
Company as copyright owner, or it has received the:rigiits.frqm the copyright
owner to distribute-or to license programming produced by others,.

'When a station acquires a license; it is importaint for that station that it
be the only one in the market to:exhibit that,program and that. the same pro-
gram, cannot be seenr-with different commercials-over another station or
imported,from another station by a cable system in. ,e licensee station's
market. The station: demands exclusivity. For that reason we never license
the s/ame;program. (or even different programs. of the same series) to, run on
two or more stations in the same city ,at the game time. This concept is
applicable to Cable importations. The obvious reason ,is that when a cable
system imports a. distant signal carrying.the program. that we want to license
to a local station, the audience of- the local station will be reduced, by the
nufnber of-viewers who see the program.on-the cable.

'The syndicator must sell the big markets first to recoup his costs and then
he .must tuin to the small markets to make a profit., If the cable system car-
ries the program from the bigger markets to the smaller markets, syndication
therein becomes difficult because cable importation reduces the value of the
program to the buying station. As a result of this harmful. effect, a television
station· may refuse to license a syndicated program or.may license it only
by paying a lower price than, otherwise because its potential audience has
been or will be exposed to the program albeit with-different commercials.

I have been informed that cable interests have contended that the loss
which the copyright owner suffers in 'the local markets may be counterbal-
anced by increased license fees which hJe might receive from the television
stations whose signals are carried into the distant markets by CATV. I under-
stand that it has been asserted that the dollars lost for a program in the
local market will be made up by those paid to the copyright owner by the
station whose signals are carried into the-distant 'niarket, because the license
is bought on a "dollars 'per thousanid vviewers" basis. Iii the first place, tho
"'viewers" are 'those ineasured by a ratifng service within the area dominates
by tihe station-not some disthnt loc'ation. In the second pla6c, a distant
audience is not valuable. to sponsors, such as local and regional 'sdvertla-
ers or even to national advertisers to Whom ipartial duplication of coverage
in a mafrket ,does not justify necreased costs. Advertisers are valpe conscious
and will not pay for wiasted coverage or for, coverage thiat is not measured by
audience ratings withip the ifmiediate inairket.area.

But most important; the eonoiiics of determinIng the price between the Copy-
right owner and- the iceiinsee sation is based primarily on the-semi-moniopolistic
ecouiomy in the televi019n'market. There are only a limited number of itations in
each city and (with the exceptlop of the small n'umbe'r f cities'that have inde:
pendent tVHF stations) on the average buyinhg stations, the' ahllmportant time left
for non-network programming Ts, :verely limited. Acodrdingly, siicee many pro-
grams compete for sales to such Hlmited outlets ' and there is tlways more product
than time available for syndicated programs, there,-ists perperpetual afid struc-
tural 'btAyers' market" that is not and cannot be affected b! npcrqeasqs in coverage
due to /AXTV.

The inevitable consequence of these economie .factqrs.is that statiors obtain
progrpms at the lowest possible price ano',o not make any additional payments
by reason of the fact that there may b,-oiome additional viewers far away in
another ifiarket. In my 20 years of experience, I have never encountered any
snch increased price. The only time CAT-V audiences are discussed is' when a
buyer seeks to depress the price odfa protani because a pairt of his potential
audience has already been exposed to the same program or series by CATV.

A. PRANK REEL.
Subscribed and sw6rn to before me this,nineteenth day of June, 1975,

ROBERT L. DROSSSFAN, xotarl Pubfo. ·
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ASSOCIATION- OF INDEPENDENT 'TELEVISION STATIONS, IiNC.,.
ot ,New York, N.JY., une 17,1975.

·Eon: ,ROBERT W. W KASTiN3IEE. . .
Chairman, Subcommittee on Courts, CiviZ Lberties and the Admini8tration of

Justice, U.S. House of Repreaentatives, Washington, D.C.
DEAR CHAIBMAN KASTENMEIEB: It is my understanding that during last week's

hearings bhon CATV copyright iefore your· Subcommittee, witnesses representing
the cable televislon lndustry presented tebLimony concerning the sales value of
out-6f-market homes lreached by television stations via CATV. Hopefully, she
following information- will be of assistance to you in your-deliberations.

It is true that the Association of Independent Television Stations (INTV) has
sought -to interest /afdvertisers in purchiasing' those out-of-market -cable sub-
scribers- reached -by hidependent television-,station's. As depicted in,,this week's
issue of Broadcasting magazine, ,the cable industry actually displayed copies of
'tie coverage maupswhich INTY uses in its sales.presentation.,

However, it is significant that advertiserswill not pay for these out-of-market
homes. First -'local advertisers have nio interest in buying homes at such a
distance. Second, national and regional advertisers areqinterested only in those
homes located within the~market (this ,area is known as.the ALrea of Dominant
Influence (ADI)-). Homes.outside the station's ADI simply do not figure in the
price of the advertising. It may be that in certain- cases an advertiser may select
an independent stationover a competing network-:affiliatedfstation- owing to the
extension.of the indepenident's signal via CATV. But this factor: does3not:affect
the price ,which the advertiser jays for the-station's time, be it an affiliated or
-independent station, .and it does not affect the price the station pays for its
programming. ' :

The foregoing information was confirmed in discussions .With several, other
members of our association, located in both large aLd small markets. If I can be
of further assistance;,please do not hesitate to call on me or the President of our
Association; Mr. Herman Land, at the above address..

Very truly yours,
'JiM TEBnELL, Ohairman, Board of Directors.

Richard, Woollen, being duly swori,,deposes 'nd says:
I maie this, affidavit so that it may be sublmitted tJ.the Subcommittee on

Courts, C1il. Liberties and' the Admlinistration of 'Jiistice of the Committee on
the Judiclary ,f the touse of Represe;.tativesAi connetion with Its hearings
on the bill:H.R. 2223. , ' '

I am vice, President, in. charge of Programming, for Metromedia Television.
In tha't.capacity it is myt duity to purchase syfidicated and. other television prop-
erties for the.,six televislon stationi owned andl,,periited by Metromedia, Inc.
These ,.atiOns 'are WNEW-TyV , Cfiinnel 5 in' New Iiork;, KTTV, Channel 11
in Los. Angeles; WTTG, Clhannel',;'ii Washington, D.C~';,WTC N-TV Channel 11
in Minneapoli:S$t.Pauil,; KMBC TV"Channel;9, in Kansas Ckty', -and WXIX-TV
Chanfiel j9 in Citcinnati. KMIB.TCSTVf in Kansias;City.,isi,an 'ffllate of th'!( ABC
Television net;okk-t.te. otheris are indeTpendet' stantions, WXLY'ITV i CiL-
cinnatiifs,a UHF atioi -- th' bthers are VHF stations..

I, have ,e,e', ehngaged in the process' of purchasing progra: ming for the Metro:
media ,ow.ae and ope.a!ted stations for ovier -' years. Dur.ig that time I haye
never been- moyed.,o increase the price,of any prdgramniing by reason of thle
fact that'signals, oour stations ar-.s riei1d into distant areas and, dssemilnated
by CAT\'V Nor have I been party to 'ny negotiations for the 'purchase-of.pro-
gramming which were b.ased in ,any way .upon a consideration of thi fact ,that
our stations'"iiudie'icei ficludes coverage of distant areas iby cable.

A discussion of the fact tliat, ouif signals are' arrried on,.cable systems'has
never ariseh in ahy negotiations 'fornDy programinlng-tlat I have conducted.

.. . AD WOOiIeN.
Subscrifbe and sworn to before n.. this twenty-third day df June, 1975.

ARNOLD I. W-ADfLE., Notaryl Public.
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UNITED ARTISTS TELErVSION, INo.,
N'ew York,N.Y., July. 7,1975.

Hon.. ROBERT -W.. KASTE!zMEEER,
C7hairman, Subcommittee on Courts, Civil Liberties and the Administration of

Justice, U.S. House of Representatives, Washitgton; D.C.
DEAB CHAIRMAN KASTENMEIER: The undersigned is the' Chairman of the Board

arind Chief' Exedutive Officer of United Artists Television, Inc. My 'company is
actively engaged'in the distribution of motion'picture feature films and series, to
television stations throughout the "United- States. I am writing this letter to co:.
ment oii testimony given by witnesses for the cable industry at last month's hear-
ings before' your Sr.bcommittee regarding the license fees paid ,by television
stations for'copyrighiSd programs.

I am. fully familiar with the distribution of motion picture feature films and
series to -television stations, having been actively engaged in that business hulnce
1950. lMy activities in this respect Indluled and still include the negotiation of
license contracts' ith networks and television stations. One of the important
subjects of these negotiations is, of course, the price which the licensee pals. In
my experience, there is no increase in price ivhich the television station will pay
because of cable retransmissions. The reasons 'why the station will.not pay a
higher license fee are inherent in the operation of the television program market.
Indeed, where-licenses to networks are concerned, the network acquires the rights
for the whole United States, ind it would not y. more money for cable retrans-
missions,. especially since the network's affllr' d stations are faced with comrn
petition for their own local spot commercihls when the same programs are
imported by CATV with the local spot .. anmercials of the distant station.

Insofai as licenses to stations for non-network (syndicated) showings are con-
cerned, it is perhaps a platitude to say that price is determined by what,a buyer
is willing to pay and bhai a seller is willing to accept. But the reality of the
marketplace is that many factors enter into this determination, particularly in
view of the intangible aind speculative element of public response to a particular
program or group of plfogranis. Cable carriage enlarging distant audiences plays
no part in that lprice determination ht all.

The primary determining factor' in arriving at the amount of license fees is
supply and demand. When there are more stations in the iarket, there are more
bidders for the program and, accordingly, the, price will be higher. Other. factors
infiuea:cing the price are the availability of programs for licensing to stations in
that market and the need of the station for the particular program or type of
program 'offered to It. This in turn depends on licenses recently offered or
granted in the market by competitors of the program supplier.

For the reasoifs explained, it is misleading to say, as I understand cable inter-
ests have done, that the copyright Owner is being reimbursed for hiis losses in
local miarkets by additional payments by stations for-diltant signal ietraismis-
sions by CAT". The contrary is true. The copyright owners loses local sales to
stations without being able to recoup his losses from the stations whose signals
are carried to the distant markets.

Respectfully yours,",
ERwIN ' H. EZZES.

MCA TV, AN MOA Isa. 'Co.,.
Natw York, 21.Y., JvilIio, 195.

Hon. ROBERT iV. KASTENMEIEB,
Chairman, Subvcmmittee on Courts, Civil Liberties and the Adrnintstration of

Justice, U.S. House n.tRepresentatives, Washington, D.C.
DEan CHAmUANx 'KASTENMEm;. I have been advised that.cable television wit-

nc;ses appeared befor,, your committee last month and claimed that television
stations pay higher copyright royalty fees to copyright ov, ners because television
signals are carriedlby cable systems into additional homes.

As Executive Vice President and' Director of Sales for MCA TtV .(a major
distributor of copyrighted programs to television)., I have a great deal of experi-
ence in selling our programs to television. I cannot recall a single negotiation in
which the number of cable subscribers in a market was an; issue or factor in



752

price of the product. When I: am negotiating a conitract wih a local television
station for the use of our programs (syndication), I have no idea of the number
of cable homes In that local market, and today I couldn',.tell you, if yout.asked
me, the number. of cable homes in any miarket.

The reason simply stated Is that the-numbers'of cable households viewing a
television^ program is irrelevant in our negotiations with television stations.
In determining a sale price and, negotiating with a- local television station we
anu!lyze the following.: the past.history of selling programs. in tfiat particular
market; the ranking.in size .of tliat.market (ŽN'e X/Qrk is No..1, etc.) ; competi-
tion in selling programs to stations in the market; our costs in the programs we're
attempting to sell; and the needs of a television station for programming. Thus,
for example, if a television station has a low rating, and we have What we
think is a good progranm which will help,his ratings, we may :sk a higher price.
The station may pay the higher price, -if it needs our program, for just that
reason. The sale price has no relationhbip to the number of- increased cable
viewers,: it is based on the marketplace.

.If increased cable subscribers had an effect on the contracts we negotiate,
then is the number of cable viewers Increased, our sale price should also Increase.
This has not.happened in thecase of films we sold on a syndication basis in
December 1972'in. comparison with the sales of films in the same markets in
January 1969. Following is a table showing the approximated changes in 1972
sales prices over 1969 prices in the fifteen largest television markets that had
from 3% to l9% cable household penetration;-

Peroentagm
change
in prfce

Market':
New York------------------- . . .. ------ - +3
Los Angbelg -_ __.______ _---- .-----. . ------- . . . . ...- +4
Philadelphizn: _---------------- ---------:- ---------- +4
Boston --- 4-------------------------------- -4
San Fi'anclsc6-_- ....___. , --------------- -- 16
Washington, D,O ---------- _-----.-------- --__- --16
Pitt'burgh ------- -- - -- -'----- -- -1
Clevieland -------------------__-- - - ---- -- --_-____ +6
Dallas-Ft. Wprth ---.------- .------..:. .- --_ _ _... ... +3

iiin'eapoliS-St; Paul -.--------------------------_ -_--------____._ -- 40)
HIoustonri ------- - ----------------------------- -- 11
S'eattle-Tac6idma------ ----------------------------- -11
Atlanta ' -35
Indianapolis -----------.--,-,------------------ . . -- 4
.Tampa-St. Pete.#sburIk----------------- ---- ---------- ---------, -1

During this period, television homes increased nationally by almost 9% and
cable subscriber households increased nationally by 66%. Addltionalily, during
this same period there was a continuing, high rate of inflation. Yet .in those
few markets where we obtained price increases for our product, the increases
xanged only from 3% to 6%. Indeed, in most of those markets, we experienced
no changes in prices or else reductions ranging from 1% to 40%. While such
price chafiges 'earibe explained in part by the quality and number of films offered
for syndlcation, ik is obvious tflat the number of cab' viewers has no effect upon
the price negotiated. What counts is the program we offer and the specific market-
place 'situation:'.

I must add that the "leasiig" of copyrighted-progra, m material involves cem-
plex issues; it is not the same as selling bolts and nuts. I hlave touched only on
the high points and have perhaps over-simplified in the interest of brevity. I
would' be pleased to make myself available for a fuller explanation and to re-
spond to any questions yo anfid theMembers of the Subcommitti might have.
I must repeat, however, that neither I nor any other seller of program material
to a televls.)n station, that I'know of, has ever obtained more money because of
.additional cable system coverage of tiat-buyer's signal.

Respectfully, GODF .
EMEITH GODBEY.

Mr. DANIELSON. I have one last question. This is really sending up a
trial balloon. I wucild like to have you take a look at it, though. We
are talking about a tribunal. It comes up all:through this testimony,
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as I sense it now, when we are talking about cable and the motion pic-
ture industry because, really, these are the contenders in our ciirfent
discussion.

The issue is this. The cable people contend that 'they 'should not
pay a copyright royalty because if they did so they would be the vic-
tims of, let's say, buying two tickets to the sanme show or double-
dealing, those very terms that come up here, the theory being that a
copyright 'license fee has already been paid indirectly through' pay-
ment to the broadcasting system.

If there really is dou5le-billing-I am going to use that as a frame
of reference-if there is really double-billing, of course I think a good
argument can be made that that would be inequitable. A person should
not get paid twice for the same thin.

On the other hand, you and persons similarly situated tell us that
that is not the case at all. The cable people are getting something for
free, for nothing. And very frankly, if that -is true, that is not
equitable.

I can see both sides of that. The issue is this: Are they 0r are they
not getting something for nothing? Are they or are they' not being
double-billed for the same thing? I am not so sure that this committee
or the Congress is a proper organizatioih to decide an issue of fact,
which is: Are they or are they not being double-billed.

Maybe that should be the issue to be decided by the tribunal. I am
telling you this is only a trial balloon I am sending up. Suppose we do
put out this bill. Suppose it is passed. It becomes Yaw. Suppose we re-
structure this bill to condition the jurisdiction of this tribunal giving
them the power and the respoI :ibillty of making a deteriiiinatiion as to
whether or not there is double-billing, to provide that they cannot
permit double-billing. But there at least you would have a tribunal
.which could sit as ·a court, and determinhean ultimate factLof whether
you have double-billing. There is a iew proposition.

Take a swing at that.
Mr. VALENTI. The proposition you have posited is that a local station

has licensed a film and paid a copyright fee to exhibit this particular
film locally. Cable picks it up, says OK, the station has paid us for
it, now I am going to pick it up and show it to other people. I am not
liable because the station already has paid the copyright fee, and if I
pay the copyright fee, it would be double payment.

That is what you have.
Mr. DANIELSON. Not quite. I think the tribunal would have to make

a determination of whether or not that is a fact, a finding of fact. For
example, if the syndicator in licensing the film to the station. were',to
crank into his license fee-the fact that youare not only showing it in
Nlew York City but also in Oswego, I think was the town. If that is
already bought and paid for that is dne thing

On the otlier hand, if it is not bought and paid for, that is quite an-
other thing. And very franldy, I would like to know the answer t it.
I do not doubt a -r word. I ao not doubt the vword of the other ladies
and gentlemen wiao have been here. But frankly, the pcsition we are
in is not resolved. I question whether the legislature eax1 rsclve it. I
think it requires a judicial type of determination.

Mr. VALENTI. I have to go back to bedrock boazs, Mr. Danielson.
There is something repugnant 'in the fact' that a man can build a
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business and'make' a lot of money and the product he sells to the public
is something that'he gets for free. He does not pay for it. Somehow or
another I recoil from that. It seems wrong.

MrI. D8IIzisoN . Let m' coin a new expression and say I associate
miself wvith your remarks.

Mr;.VALENTI. Lot me give you two examples. Let's suppose that
Channel 9, which is CBS .ere, is running a motion picture in Wash-
ington. CBS paid a copyright license fee for it. They sold advertising
to'go with the program and it reaches out all over the country, and the
advertiser is paying for that.coverage. Let's suppose Cliannel 7, ABC,
in Washington, said "that's the most marvelous film in the world. It is
a 'Gone Withtthe Wind.' We are going to rui it on our Channel 7.but
we do not have to pay anything for it because this copyright has al-
ready been paid for by CBS and lChannel 9. We are merely enhanuing
the audiehce." .

Mr. DANnI.SOk. Mr. Valenti, I have not communicated with you
because that is'not what I am tallking about. Believe me, I want your
peopl to eet every dollar of licensing that-they are entitled to. I really
imean that. And I also want cable to pay for'it if they are getting it.
I waanI the TV stations to pay for it if they are getting it.

'But ater' ha:ving had several- days of testimony here, it looks to me
like the nut is are you paying twice or are you getting it free?

Iwvish I knew the solution.
Mir.' VALENTI. Let me ask the question back to you, Mr. Danielson,

because if this premise is wrong, I guess the whole problem of copy-
righf beconoes tattered and unraveled. I have been told by expert law-
yers that the;basic concept of'copyright is-separate payments for mul-
tiple, use of a dopyrighted product, whatever that product is.

For'exaimale, a novelist writes a book and a motion picture company
pays'him fdr it, a paperback publislier pays him for it, a book club pays
him for it. If a play is made out of it, the producer of the play pays
him for it. It is multiple use.

Mr. DaiIELSdN. You could not get a quarrel with me on that if you
tried. I-will'tell you what. Here is Wihere we are.

Under the present posture of the hearings on this'bill the Congress
is being asked to make this factual determination of whether or not
tlie copyright owner is being appropriately compensated for his prop-
erty. My proposal'was only that instead of having this committee
'and the Congress make that determination, why not set up a tribunal
which is able to hear evidence, to question witnesses,,tu examine evi-

'dence, to miake a factual determination like any other court.
' ' t is just'a matter-1I do not think-I-l think thlt as a legislative
fuiction' this is pretty diffic'ult. I am willing to fight it out but it is
'pretty tough.

,IMr. VALENTI. I am underi the impression, Mr. :Danielson, that the
very official body of cable is already past tliat threshold question.
They admit they are liable. for copyright. They testified so before you.

Mir. DANIELSON. They admit that they are liablc fbr copyright under
some circumstances. They deny they are under some circumstances.

Anyway, that is my question. I hope that others may give me a
aesponse on that as time goes by.

Mr. VAIENsl. I will respond with the names of those people, sir,
th'a4tyou asked about.
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MrDANIELS..' Thank:You.
MIr. KAsTENmirER. I might say this question has been before Con-

gress for a decade or so. To recoin an old phrase I think on that
*question, "The buckstops here."

Mr. VALETrI. Yes, sir.
Mr. KAsTENMEIER. Whether we'like it or not. I yield to the gentle-

man from California.
Mr. WIGGINS. Yes. On the~factual question raised by Mr. Dailielson.

It is troubling not to know what the truth is. It would be very helpful
if we knew the truth but I suspect that there is not a single truth.
I suspect that in some cases a copyright owner is paid for by reason
of the exanded cable market. I suspect in other' cases he is not. If
we have to litigate this question, we would have to do so on an ad
hoc basis, literally with every showing.

I think we are probably ;going to have to make a judgment tl at it
is or is not more probably true in most cases. In other words, we are
going to,have to puta blat .:et on this whole tliing 'and recognize that
in some cases it might result in a double payment and in other cases
it might not. ^

I do not want to. foreclose any final, judgment on this idea but' I
recoil at the notion you are going to have to file a lawsuit every time
you sell a copyrighted work to determine whether or not the market
did, in fact,' in that case include the expanded cable coverage.

Mir. Valenti, I am tempted to spar arotu.d with you a little bit just
for the exercise, but I will not yield to that. I do wish to add my per-
sonal' interest in the names and testimony of people who will be fur-
nished by you bearing on this question.

Mr. VALENTI. I will do that immediately, sir.
Mr. WIaoINs. I yield.
Mr. KASTENmEIER. The gentleman-from M[assachusetts.
Mr. DRINAN. Thank you, Mr. Chairman:
Mr. Valenti, I might as well but out some of my biases, but I want

to diversify television. I think it is outrageous that we have all three
television networks at 7:00 with the news, depriving members of
Congress of the opportunity, and when I try to get NBC, Channel 11,
from Baltimore at 6:30, it ls:very unclear. I wish there was some cable
company out there. I have cable in my Congressional district Err
people who cannot get Boston television and only 10 percent of this
community in northwest Massachusetts that subscribe, but it is a
service to them, and I wish more of them had this available.

My impression also is-that the cable industry does not desezve the
tongue-lashing they received this morning. They are very ag'essiva
and they, are trained to get their product to mote people. And I jist
-have the impression that the existing networks and the establish;rlent,
so to speak,:the biggies, are using copyright as a wray to keep cable
from being a severe competitor.

You admit you are passionate about these fees, then, you say on the
.other hand that they are small anyway, they are not going to do any
harm to the cable industry.

If they are. that small and insignificant, why all the fear and the
passion? Pay television, too. Ispenrd at least $1,000 a year on magazines
and books to get information. I am willing to pay. I want 30 channels
every night. I want to be able to get the San Francisco Symphony, if
that is what I want.

57-780--76-pt. 2-6



I think the Congress should take as its basic bottom line, basic iiajor
premise, that dwe want to diffuse knowledge that is totally consistent
with copyright and yet I am, being pressured here by all types of
establishment people-to say that let's restrict the diffusion of knowl-
edge because of this sacred thing called copyright.

I come back to some specifics. If the cable company in Massachusetts
transmits only as an antenna and does nothing further, why should
they have to pay copyright just on that assumption. They do hothing
except have a super antenna.

You indicated you are for family choice television., I am for I will
not say family choice television, I want a diversity of television. But
suppose this particular cable company does nothing except a mechan-
ical function. That is all they want to do. Why should they have to pay
television to a channel in Boston to give the people a clear picture ?

Mr. VALmNTI . If they were doing that as a charitable gesture, if they
were doing this in the public interest, if it was a nonprofit organiza-
tion doing it in the' public interest, I might probably say wonderful.
I think that is a marvelous thing they are doing, bringing to the people
of some part of Massachusetts who cannot get good television recep-
tion. But when:it is being donie for profit, when he is makingmoney out
of a business that he is uilding, when he is building his -usiness, on
somebody else's product, it seems to me basically wrong that he would
not pay even a modest fee for the use of that property. No ore else
is giving the cable system, Mr. Congressman, anything, not a thing,
and the Congress is not asking the telephone company to exempt him
paying rent for cable he puts on 'a telephone pole because it is "in, the
public interest."

Mir. DRINAN. Pretty soon, Mr. Valenti, we will have a little antenna
you can buy. In fact, there are these ads that you buy this and you will
get these sets, If I happen to buy that if they perfect it, you mean I
am supposed to pay tfhe copyright if I am in Massachusetts and pick
up a Boston station ?

AMr. VALENTI. NO, sir.
Mr. DRINAN. They are selling these things and managing them for

you.
Mr. VALENTI. But you arehnot selling it as a profitmaking business.

If you go out into the business of selling these antennas, I do not know
what the law is but we will sure as the devil investigate it to see if you
were tramping on our property rights

I do not make the copyright law in our c untry. We are trying to
live under it. It seems to me it is right andproper that whatever prod-
uct you make, whether it be this table or one that emerges from. your
brain, that is property and that you ought to be paid for anybody that
ases it. That seems to be basic. I do not wvtnt to collide with your
sense of justice or your sense of public service because I ally myself
with you on that. But I have to say that there ought to be s6mie dimen-
sion. I cannot b'ieoVelthat a man can go into business, make a lot of
money, and get a free ride. You are not talking about housetop an-
tennas when you are talking about Teleprompter.

Mr. DRNAN. NO, sih. This is my first hypothetical that for the
mechanical assistance that is given to people out there in the nionurban
areas, there are millions of people who are not getting-very little ai-
versity and not even getting television stations from a major market.
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And that just the mechanical thing, I think that question might ie
solved pretty soon if somebody works at it so you will not have to go
to the cable. You will just have better television sets or better produc-
tion and better radiation.

Why is the McClellan fee so-how is that determined and how
much would it bring to the industry and. why are you fighting for it
so vehemently.?

Mr. VALrENT It is the best that we have. The McClellan fee .came
into being arbitrarily. I am told by the members of the Senate com-
mittee that it was not founded on any.economic data of any kind but
it was literally plucked out of the air.

Mr. DIsAsN. This is just as arbitrary as the Gurney.
Mr. VALrENI. Yes, sir.
Mr. DEunAN. So how can you defend one or either or both?
Mr. VALENTrI. Well, sir, if We go back again to the consensus agree-

ment, we opted in the very bonning for no fee schedule at all but to
let arbitration tribunals start off i.nmediately and find out what the
facts were and then set fees. We a:e going along, Mr. Congressman,
because that is the way thle world.,is. We have a bill here that passed
the Senate once and we think that if there was no reason to have a fee
in the first place, then there is no reason to cut the fee in half. We are
just saying the fees seem almost so low as to almost not be fees.

I pointed out that arithmetic of the fee schedule is 3 cents, the
equivalent of 3 cents per subscriber per month for 70 percent of the
systems in this country.

Probably the one you have in Massachusetts.
r. DRINAN. On the consensus- agreement you say, iMr. Valenti, in

your larger statement on page 45 that the cable operators now claim
that the consensus agreement is dead. Did you not gather that yes-
terday? Would you not want to expatiate on that?

Mr. VALEN-z. We urged the cable people to go with us to Senator
McClellan, to join with us and the broadcasters, and tell Senator
McClellan the consensus agreement insists that there be no fee sched-
,ule in the bill unless and until we cannot privately agree. We do not
privately agree on appropriate fees, therefore we ought to go with
the arbitration tribunal. They refused to do that. They would not go
along with us.

MIr. DRiINsNx. Is it fair to say that the cable people say that the con-
sensus agreement is dead ?

Mr. VALENCE. I do not know whether they have put it in writing
but by their very actions they have made it very clear that it is dead
sinco they are not abiding by the arrangements that were made in the
con.ehsus agreement and they would not go with us to the Senate to
make krLown this unified position of the three contending parties.

Mr. DmisAxx. I -et the impression that they are fighting very. hard, as
is their right ancfduty. They are very aggressive. They have gone to
the Supreme Court twice, and that they want to import these signals
from the so-called superstations, as you pu', t, on page 47-New York,
Chicago, Los Angeles, and frankly, I waui to get those superstations.
I do not want to be restricted to four or five stations in Washington.
That is my bias and I- put it out there. I want to encourage television,
the cables, I want to protect copyrighting in the constitutional sense.
I do not want distortions of it.
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I thank you 'and I am sorry, my time has been cbonsumed. It is a
.very fascinating presentation.Thank you;

M. 3r. VALENTI Thank you.
Mr. KISTENMEIER. The gentleman from Newn. York, Mr. Badillo,

for 'his biases.
Mr. BADILLO. I do not think we have enougfi time for those. I-do

think, however, that we have to make a distinction between the ques-
tion of deciding whether or not there should be a copyright and 'the
question of deciding how the fee for that copyright is to b6 set.

I believe that on the question of deciding on:a copyright, whether
there should be a copyright, that -is our responsibility as Memrbers of
Congress, and in fact, that is what the Supreme Court has said..

I think that I for one am prepared to make that decision.i-Iowever,
assuming that we decidt, there should be a cop) right, the question
then-comes up how -we decide orif we decides what fee should be paid
for that copyright.

Yesterday, when the cable television people were here they said that
it'is impossible 1o leave the question of the fee to be paid to the normal
forces.of the market place because the nature of the transmission busi-
ness is such that the cable people really would be in an impossible
bargaining situation.

What is your l zaction to that claim ?
Wo'ild' it be possible for us-to merely say that it is a copyright and

then leave the question of the amount to be paid to be settled in the
marketplace?

Mr. VALENTI. In all honesty I have to tell you that I think there
would-be administrative difficulties in the free play of the marketplace.
That is what the compulsory license was created to avoid such an ad-
ministrative difficulty; a compulsory license covering all signals, less-
e;Jng the paperwork, lessening everything.

Mri. BADILLO. If we agreed that the fees should be set by some
mechanism to be decidedt upon by us, why do we have to have any fee
at all. Why can we not simply say that there shall be a fee and theh
the fee s] all be set by the impartial: tribunal and let the question of
the fee be determined by tle impartial tribunal after listening to the
presentations and examining the books and looking at financial state-
mento That would be your reaction to that proposal ?

Mr. ,ALBNTI. It is here in the consensus agreement, that was our
original position, sir. It is precisely what we said.

Mr. BADILLO. In oth: r words, your preferable decision is that rather
than the McClellan fee schedule or the present fee schedule, that we
merely have a fee set by an impartial tribunal ?

Mr. VALENTi. I will be perfectly honest with you. I am not a novice
to the political arena. I am convinced that it is easier to get a bill
through the .House i. it resembles an already passed Senate bill. I am
'being perfectly honest with you. Anything that is radically diffelrnt,
will cause problems and delay.

We are willing, and hare said so publicly to accept a bill in which
we do not'have the lsazgest kind of faith in orler.to have a bill that,
once and for all, blows away all the dimly lit .,scuring smoke that
has been hovering over this arena. However, if we started from square
one, we would certainly go with your conception of this committee
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deciding bnicpyright, v.§lw.y-yets- do. And then, letting-the fee sched-
ule be set, by the Royalty Tribunal;

·Mi. ]3BADiro.-.'Thank you.
Mr. l is'w n The gentleman from..New York, Sr. Pt'ison;m
Mr.. 'PXWisoN..Mr . Valenti, can you give me the, rationale for the

sliding scale, why it is lower at one tnd and higher at the other-end..
Why- should. a person pay more when he is part of a large systemn.as
one who is part of a small system ?

Mr. VALENTI. I suppose, Mr. Pattison, it is on the same principle as
thle progressive income tak. If you make small amounts of money, your
percentage is small. If you make large amounts of money, your per-
centage is larger. That is the only connection to reality I can see in it.
as'some basis in the way we do things.

I do not know how it was organlzed, so I cannot tell you the specific
origins of the fee schedule.

Mr. P.ATsox-. There :is a· provision of the bill that provides for
suits by networkl, infringement suits by networks even when-the. net-
;orks al'e' not the owners of the copyright. Cable people have objected
to this, they:said their position is that any infringement, suits shoiuld
be brought by the copyright, owner.

Would you comment on that?'
Mr. VALENTrr Mr. Railsback I will be honest with you.. Excuse me,

AMr. Pattison. I am not sure I could answer that question.
Generally .speaking, we think any infringement ought to be-handled

in the courts. And our position is, I think, that we would go with this
bill, with the networksabeing able to sue for infringement. But I am
riot sure that it is,a question on which we would do or die.

3Mr. PATrrlsN. The cable people alleged that because of the bad fe6l-
ingsdbietween cable andl the networks, that there wculd be. a lot of har-
assing suits that perhaps would not be brought by the copyright
.owvnerS.

Mr. A.ULETr; . Mlay I turn to my counsel .on this ? Do we have astrong
position on this particular amendment?

Mlr. 'MEYE:. Well, Mr. Chaiman- -:.
Mr. XIASTEN3EIER. Will the WVitfiiss identify himself?
Mr. IErYER. 'I ani Gerald:S3eyor, one of the attorneys for the~o.tion

Picture Association., .
The :pcesent c6pyright law, as I understand, it, and inthe new. bill,

too, provides that an exclusive licensee may bring an action for copy-
rifht.infringement.-

I think the networks and broadcasters should speak for themselves.
T believe, ethey aie concerned that in some instances they--may not be
the-beneficiaries of!exclusive contracts, and they would thereforehave
difficulties in bringing a lawsuit.

Nowi; roni the i-iewpoint of the copyright owners,. since, we have
·the right to sue, we are-satisfied. But, there is another reason why we
supp5ort .the broadcaoters; This provision is contained. in the Consensus
AgreementL We feel honorbound, on every provision of thle Consensus
Agreenlent. This. is one of the- concessions that the broadcasters' re-
ceived as par' of tlie ConsensuSAgreement. And therefore we support
fthat desire of the ;broadcasters for tlhat provision asbeing part of the
Consensus Agreement.
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'Mr. P m'soN. One ~other question. The bill exemptsWcertain master
antenna systems on apartment houses and 'hospitals. I.am, not sure on
what basis it, does that. But I have an idea that it might be onthe basis
that tney provide no additional, service to that 'signal thatiis, il truth,
a 'haster antenna. And' there,is no amplification of head.end' or any-
tlhing like that.

Mr. 'VALENTI. That is right. I think that it is in the public interest,
it seems to me, and as long as the apartment house did not charge the
tenant for ithe service.

Mr. PArrisoN. And presumably, it would be included. They may not
charge for it as a separate charge, but presumably that would be one
of the things.

Mr. VALENTI. Yes; but his audience is finite.. There are 60 apart.
ments and that is it.

Mr. PAmsON. There may be 10,000.
Mr. 'VAI,ENT. There may be 10,000, we stand by the bill.
Mr. 'PAimIsoN. As the distinction is really one of what you do to

thie sinal, I think that is basic to the whole bill: The difference between,
a rooftop antenna where. 2 ave no amplification and, a head-e;;d where
I really process that signal and pick up, perhaps, a very faint signal ~

and process it and send it back out again.
Mi. VALENTr. Mr. Edward Allen, the cable operator I quoted, said

that cable systems do things to thes6 signals when they bring them in.
Now, the housetop antenna is, not just a master antenna 'up on

the roof. You'have a television set. There is no amplification nor other
distribution of the 'signal. Your television set simply picks up the
signals received by the master antenna on-top of the roof. It is literally
a housetop antenna.

Mr. PA-rmsoN. Analogies are always difficult. But, perhaps the anal-
ogy is like a concert that you put on and you sell tickets to and the
sound that emanates from the stage goes out beyond the area of the
concert. And if you are walking out there, you can listen to: it, but,
I would presume it would 'be a copyright violation if you were out
there with some sort of an amplifying, device and were then piping it
somewhere else and putting on another concert.

Mr. VALENrTI. For which-you were charging money.
Mr. PAmrsoN. Whether you charge money or not.
Mr. VALENTI. -I would have to say that that could be, in my judg-

ment, a copyright infringement.
Mr. PATrsox. Whereas, obviously, sitting out there and listening'to

it, you would not be.
Mr. VALENT. No.
Mr. PAmsoN. Even\if you owned a house out there and were charg-

ing admission to people coming into your house.
Mr. VALEiNTI. The people who stand outside drive-in theaters and

watch movies
'Mr. IASTENmIEIn. I have one last question. I realize that you have

been in'the witness chair a very long time. I appreciate your responses.
The 'bill would not, by virtae of its schedule, apply to a community

antenna system which might be mu'nicipally owned and, would tran'
mit the signals to people, let us say, on the other side of the mountain
of the Alleghanies outside of Pittsburgh.

If the situation in tbh community were that the community owned
and-operated a system for which there were no direct paymeis mtade,
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there would be, in fact, no gross receipts connected with the operation,;
Insuch in event, there would be no royalty, it would not attac6h under
this-

Ir, PrTTIxoN. -Will the gentleman yield ?
Mi; IsA8TENX'N I. Yes.
Mr. PA'siso24. Are you referring to the translators that. are owned

'by locall'gov enmmen.ts -'I do not think there are any local governments
tha4~, ows ystems, wires, and the rest of it. But as a matter of commnu-
nity service, thejy own a translator that picks it up and rebroadcasts
it in that:particular community .-

Mr, VALEkNC. It is on page 14 of the bill. Mr. Chairman, I think
it Sayls in there that the secondarg transmission is not mride by cable
transmission but 'is made by governmental body or otheir'lnonprofit or-
ganization without any purpose of direct or indirect commercial ad-
yantage, arid without charge to the recipients.

Mr.; iAs/STEWNZiiR. L'n that'situation, there is no copyright royalty
attached;

Mr. VALum. That is right.
Mr. KAsTENMER. I was trying to-think of a situation which might

not be that situ'ation as anticipated. But another situation might not
necessarily be. I -was trying to think ofta situation in which they were
not, in fact, gross receiptsbut in which you could have a cable system.

B1r. VAENTr. My imagination does not leap that far.
izr. ,Nr: xEIER. In any event, thank'you very much for your

testimony,
[Supplemental statement of Jack Valenti follows:]

SUPPLEMENTAL STATEMENT OF JACK VALENTI, PRESIuENT OF THE MOTION PICTURE
AssOCIATION OF AMERICA, INC., AND THE ASSOCIATION OF MOTION PICTURE AND
TELEvisION PRODUCERS, INC.

I am Jack Valenti, President of the -Motion Picture Assoclation of America,
Ine. (MPAA). In behalf of the Association of Motion Picture and Television
Producers, Inc. (AMPTP), the Committee of Copyright Owners (CCO) and the
3MPAA, I appreciate the opportunity to file'this statement.

Itsaupplements my more detailed testimony-before this Subcommittee on June
12, 1975, and is.limited to two 'issues that arose during hearlngs by the Sub-
committe6 on H.R. 2228, the bill for general revision of the copyright law. Both
issues cotlcern the liability of cable television systems for the payment of copy-
right fees First, the National Cable Television Association (NCTA) argued that.
the-,sehedule- of copyright fees established in the bill should not be subject to
perlodic adjustment by an impartial Copyright Royalty Tribunal. Provision for
such a Tribunal is contained in sections 801-809 of the bill. Second, it also argued
that the extension of television signals into distant markets by cable systems in-
ereases advertising revenues to stations in the originating market and-therefore
that payment of cable copyright fees as:provided in the bill would grant copy-
right. owners "double payment" for their works.

NSobasiiseists for both these assertions. We urge the Subcommittee to retain
the.Copyrlgh' SRoyalty Tribunal and to make its determinations subject to judi-
elalt review rather than to congressional review. We also pubrait that the claim
of "double payment" is false and completely at odds with the reallties'of the
marketplace.

I. TIE COPYBr aHT ROYALTY TRIBUNAL SHOULD BE RETAINED AND. ITS DETEBMIINATIONS
.. SHOULD BE SUBJECT To .TUDICIAL REVIEW

In 1971,,,NCTA, as signatory to the Consensus Agreement, agreed that cable
television systems should be liable for the payment of copyright fees, and that
in -the abesnce of a negotiated fee between copyright owners and cable systems,
the, copyright bill would simply provide for compulsory arbitrationu of the fee
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'issue. NCTA noiv repudiates the Consensus Agreement and argues that -the fees,
should not be' submitted' to compulsory' a.'bitration.but that Congress shoqld set
the initial riites and that future adjustments should be made only when Congress
considers it appropriate. ..

H.R. 2223 establishes the initial' schedule of cable copyright. fees aiid provides
thatwpiriodic adjustments wi: be made in the future by an' impartial Copyright
Royihlty Tribunal. The legislation departs:from the .Consensus Agreementlin, that
the-initial fee schedule. is established by Congress rather than.by compulsory
arbitratibon.

We believe, however, that by retaining the principle of complulsory arbitration
for future periodic review of the rates, the scheme of the legislation constitutes
a workable solution to the rate schedule con.troversy. We have, acceded .to the
legislatiVe. scheme sblely on this basis. Thcrlore, we would strongly oppose any
proposal to eliminate the Copyright. R6yalty Tribunal from the'bill since this
would undeiiriinie'the important. arid salutary' principle xof definite and periodic
compulstry dirbiition to redetermine the'"reasonableness of tlie.fee schedule.

NCTA asserts that no criteria or methbdology is-written into ~the. bill to- guide
the Tribunal in setting rates. The reason, of course, is obvious: Cohgress does
not have the time or expertise to make determinations that finvole economic
and flscal reseaich. H.R. 2223, therefore gives the Tribunal the aiuthority to de-
terminth Ui'rdfactbis to- be-consideredia- adjusting rates. The bill- contains'gudide-
lines for;the Tribunal in-establishing royalty fees. These guidelines.are as precise
as eanmbe-devised without usurpingsthe function, of the Tribunal. They'are also
analogous.to the standards used in other regiilatory btatutes, suiih as the "public
interest" '6t, ndar'id foi. the Federal Codmniiiniicatons Commission-or the "'reasoii-
ablie ad 'equitable and fair" criteria used in getting postal fees.

:For years, thd Congress has avoided enacting laws that would involve the
legislative-body in-the ,determination ·of rates between private buyers and sellers
in commercial transactions. In a situation kwhere the conflictiing clains of the
prrivate padrties are greatly at variance, it'beconies essential that an e.xpert body
that can carry out the necessary research and weigh the economic and fiscal,
facts, be employed to settle the'controver'sy.. The Congress has consistently laid
such responsibility on governmental agencies. Obvious examples that come to
mind are the rate-setting authorities, of the Interstate- Commerce Commission
and the Civil-Aeronautics Board. - ,

Coam!mon sense and precedents lead to one conclusion: D:CTA is wrong in urging
elimination of the Copyright Royalty Tribunal from H.R. 2223. Indeed, the
Tribunal is essential in the-rate-making plrocess. -

Wholl1y apart friim'. the necessity of -retaining the Copyribht Royalty Tribunal
as an integral ,part of-the legislative scheme, we.submit that the' Tribunal's rate
adjustment decisions should be madb ,subject to judicial review. The bill now
provides that Congress shall review the 'Tribunal's, rate adjustment decisionb.
Within ninety day l of afinal decision by, the-Tribunal, either House f- Congress
may adopt a resolution disapproving thee Tribunal's decision.. In such an event,
the recommended royalty adjustment-does not become effective.

In our view, this provision of the bill has the distinct disadvantage of involv-
ing Congress, and particularly this Subcommittee, in the burdensome and.cun-
tlnnual taskbf revieWing the reasonableness of rates determinedby annlndepend-
ent and impartial group mof arbitrators; The extrabrdinary amount of tlie and
energy expended by thisS'abcommittee in consideringiH.R. 2223, and its legisla-
tive predecessors, suggests' that the Subcommittee would, become inexorably
involvedtin the minutiae of ratei.regulation it the congressional reviewprovision
is retained.'

Moreover, 'Congress has consistently avoided intruding:itself into direct. review
of reguilatory' rate m'atters. To, the extent review powers 'over rates' have-been
granted, they have bgeenlplahcedin the fed.ral courtsunder .areful and controlled
guidelines; 'For these reasons, we urge, the Subcommittee to adopt the Judicial
review section here proposed. The langage is taken substantially from section
3028 o' title 39, United States Code, that provides for Judicial review of postal
rate 'decisions. 'The amendment ueVpropose provides for direct review of Tribunal
decisions-to the United; States Court of Appeals, 'based on the record before the
Tribunal. TFhe-text of the amendment is attached..,

Ir. COPYrRIGHT OWNERS DO NOT BECEirT7"Dot BL iAYMENT"

'The .contention df cable interests that the ,opyright owner ins aid more for
hisprogram material by reason of increased television advertising revenue
resulting from additional cable.coverage .is demonstrably wrong, Data hereto-
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lf/ore supplled 'to thie- Subcmmittee in the nature of affldavitsSaind.letters from
:television:,stations .and, program:lsuppliers establish that, except:in limited-and
isolated: cases, cablesubscriber coverageis not an ecohnomic`'or monetary factor
for thetelevirsion station. More importantly, such, cover Be. never &onstitutes a
bisiifboi increased compensation to the supplier of copyri,,ted program material.

No 'national advertiser using a, network, o: piartial network, considers cable
coverage'; and no network mentions to such an' advertiser cable coverage bythose
of its affiliated television stations whose signal may be, pcked'.up and retrans-
milttd'%by a cablesystem. 'Regional and local advertisers are primarily concerned
with the basic audience coverage -of'the television station-from whomr-thby buy
time. Information previously furnished by television stations'to the Siibcommit-
'tee shows that advertisers have no interest'in paying for cable subscribers out-
side their' market since the advertiser, reaps' no benefit.

Studies have disclosed that the percentage of additional homes covered by a
cable 'systemi that do n6t already receive the primary television signal- is of so
little consequiience as not to 'yield additional advertising revenue to the tele-
,vision stationi-whose'signal is being imported.

·Further. these studies establish-that whilethecarriage ofrthedistant station's
signal is of-little or no value to that station in:terms of increased advertising
revenues, the diminution and fragmentation of the audience in the market ilto
which the signal is imported reducesthe value of the local station in that market
to the advertiser with a consequent reduction of the local station's revenues.

In any event, it is an incontrovertible fadt that copyright owners have not ih
the past and do not now obtain additional revenues for their program material
from television stations due solely toc'able.:subscriber audiences. On the con-
trary, as cable expands, copyright owners are losing revenue from television
station buyers of their programs. The more a cable system imports distant
programs and the -more the cable subscribers ,watch the,distant programs in
preference to the local television prbgrams, the more the' televislon-'viewing
audience irZthe local station is reduced. The result is that television stations
ouy less and less program material and pay less and less for the material they
-do buy.

Thus, the fractionalization of television audiences brought about by cable
system importation of distant signals directly,impihiges on the ability o£ copyright
owners to sell their product. At the same time, local television stations, suffering
from reduced audiences, have little or no basis. to secure added advertising
,revenue.

It may be useful to point out the basis on. which copyright holders and tele-
vision stations arrive at the amount of royalty that should be paid for-the use
of program.material. Indeed, the negotiations between 'television stations and
their advertisers on advertising rates, coverage, and the use ok the rate card, bears
nio relationship to the bargaining process for programs. Program suppliers and
the television 'stations that buytheir product iveigh four major factors i> negotiat-
ing the sale of their product to television stations: (1) the supply of' program
'material and the demand for programs based on the competition among the
number of station buyers in a television market; (2) 'the national rating of the
market as to size, i.e., is it first, or tenth, or one hundredth; (3) 'the viewer value,
i.e., the attractiveness of the program; and [(4) the amount to bq paid for the
program or group of programs based on the cost-of the prograi to the copyright
owner, includinginarklting costs.,

These -are-ti'e controlling factors 'that decide -the price of a copyright pro-
granm jold to a television station. They, do not involve cable subscriber coverage,
and they never have. Thus, the claim that copyright owiners would receive "double
payment" by the' imposition of cable copyright, fees is demonstrably false afiil
unreiated to the realities of the marketplace.

PROPOSED AMENDMENTS TO H.R. 2228

011 page 60, beginning with lin6e 8, strikeout through line'25 on page 61 and
insert-in lied the'reof the following:

"§.80§. Publication of royalty adjustment decisions
"The TriLunal, immediately upon making a final decision in any proceeding

for adjustmenit ofa statutory royalty; shall transinmit such decision, together with
the reasons therefor, to thel Of!fc of the Federal Register. Each such decision
and its reasons-shall 'be'published'4immediately in the Federal Register.

"1"807. Judicial ireview of roya!f- 'adjustmnent decilsloS
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' (a) A final decision of the Tribunal adjusting, a, royalty may be-appealedto
any-court of appeals of the-United States, within-fifteen days after its publication
in thle Federal Register, by an aggrieyed party who appIearedin the proceeding
of~the Tribunal resulting in such final decision..

"(b) The court shall review the decision, in accordance with section ,706_,of
title 5, and chapter 158 and section 2112 of title 28,,except as otherwise:provided
in this section, on the basis of the record before the,Tribunal. The court may affirm
the decision or order that the entire matter,be returned fr: further consideration,
.but the court may not mddify the decision. The court shall make the matter a
preferred.cause and shall expedite judgement, in 'every way. The court.may- not
suspend the effectiveness'of any royalty adjustnient; or otherwise, prevent it.from
taking effect until final disposition of the suit by the court. No court shall have
jurisdiction tod review a final decision of the Tribunal adjusting a royalty-except
as provided in this section."

On page 61, strike out linep,36 and insert in lieu thereof. the following:
"§ 809. Judicial 'review of, oyalty distribution determinations"
On page 85, between lines 27and 28, in the chapter analysis, strike: out.items

806-809 and insert in lieu thereofthe following:
"806. Publication of royalty adjustment decisions.
;'"S7-" -ldieialreViFew-:otroyalty aldjustni t dieisions.
"808. Effective date of royalty'distribution.
'"809. Judicial review of royalty distribution. determinations."
Mr. VALENTI. Thank you.
Mir. I(sTEN3EriE.. I want .to go offthe record.
,[Discussion off the record;]

[Mr. KASTESrFEn. I willcall the next-'witness.
Representing the filfst representative of the broadcasting industry,

Mr. Robert Evans, the vice president of Columbia Broadcasting
System.

We have heard from Mr. Evans before on a different question. Now,
we will heair Mr. Evans on section 111.

[The prepared sttement of IRobert V. Evans follows :]

STATEMENT OF ROBERT V. EVANS, ¥ ICE PRESIDENT AND GENERAL.COUNSEL, OBS Ioa.

My name is Robert Evans. I am Vice President and General Counsei'of'CBS. I
arr-ar today to give qualified support to the compulsory -license. piovisions. for
cable television in section 111-net because we agree with e.verything,in section
Ill--but because we believe it is Critical thlat a principle be' established,, the
Princi'ple of statutory copyright liability for cable system.carriage of cdipyrighted
program's contained' in broadcast signals. Support has been given 'for such
Mibility by the present Register of Copyrights and her two' iminediate predeces.

isors, by the present Chatiman.of.th'e Federal Comimunications Commissionan'd
lila Immediate predecessor, and by the prebsent Acting Dlrector of 'the Office of'
Telheominunications Policy and his immedia'te predece.ssor But, togay., as you
know, cable televisibn is completely eiempt.

Unless' the',jrinciple of copyright liability 'iswritten 'into thelaw, .the strains
in the copyright structure causedtby not having a major, growing industry sub-
ject to cop'yright may very iel cause, the whole system to collapse mundei the
press.ure of demands for C ,sinilar, exe/itltiin from other industries. Tese 'otheri
Itidustries will also want a free ride. They may eveni need, a free riide to survive
'flie unfair compefition 'from tlie cable television industry. Economically m'arginal
broadcasters in' small markets mlghtl16gically be first ii line for 'scih an
exemption.

The cable industry now serves approxinmately' 10million American homes and
itt growth has bc3n phenQmenal. A rqcent study predicts that there will be 22
.million cabln television subscribers by 1983.' Some ~cable televisloA systems
originate programs of their own, and ,as to these originated programs there
cannot be any dispute-cable television Is subject to 'the iinormlop'eration of
the copyright law. Despite this lack of dispute, I understand 6;o excellent au-
thnrity that no cab'e television .system to this -day pays performing rights
riyalties' for the use .of the music .contained, in its originated programs. The
only xplanation [' cap give for this fidt' is that the law of copyright is 8so
distorted in the broadcast signal carriage area that the effects of the distortion
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have even carried over into the origination area. This is but one of the strains
caused by -the anoiily, of having cable television live outside of the law.

What is so. peculiar about the law: in the broadcast signal carriage area?
First, 'I remindyo'u that conventional televison. is ,subject ,to the normal opera-
tion of the copyright law., Conventional, television's 'product is a picture deliv-
ered on television screens in American homes. To make delivery of that picture,
h conventional tlevisiion station~ must go into the marketplace for every copy-
righted program it includes 'in its broadcast signal, 'and negotiate With the
copyright-owvners and pay them for licenses. The product that a cable television
system sells to its subscribers is the very same signal containing the very same
copyrighted prog-ams. The subscribers may be in the normal broadcast area
of'the-broadcast station 'or they may be outside of the normal broadcast area.
Indeed, the subscriber miay be hundreds and hundreds of miles outside of the
normal broadcast area of the station. It does not matter-under the present
copyright law the cable system sells to its subscribers the same picture on their
television screens that conventional broadcasters must pay for, and the cable
system does not have to get permission from the copyright owner or to pay him
a dinie. The scope of this free ride is striking. Listen to what David Foster,
President of the NatiOnal Cable TelevisionAssociation told the Setnte Subcom-n
nittee on Antitrust anriMonipoly on May 21, 1975: "Today the cable.television
industry- is almost completely reliant upon tl.e broadcasting industry for its
product. About 85 percent of what cable television provides to its viewers is
what we receive from the' broadcasting industries."

'Forget for a moinment the obvidus injustice to thei copyright owner. Imagine
yourself a conventional television broadcaster, ,in competition for audience,
which is your lifeblood, against a cable system in your market which carries
two or three or ,four imported distant broadcast signals without paying any-
thing for the programs in them; which may 6riglnate programs of its own on
several channels; which may sell advertising on those channels, competing with
you for the local advertiser's dollar; and which, perhaps, has a pay cable chan-
nel' a s wel l; and you will readily understand why broadcasters believe the copy-
right law is distorted in the cable television area. And this massive, involuntary
subsidy of the free use of broadcast signalgz not only affects 'broadcasters ad-
versely; to also affet.3 'all others who are subject to the n.rmal operation 'of
copjyright law, such as motion picture theater owners who see this involuntary
subsidy making it possible for cable to exhibit feat re films on its pay channels
in competition-I say unfair competition-with them.

'It seems to us that cable television should be compelled to bargain in the
marketplace for-the-'rograms in broadcast signals, just as broadcasting, which
is completely subject to the operation of 'the' copyright law, 'must bargain.

lowever, we have reluctantly concluded that there is just no possibility that
tlhe Congress willpass legislation subjecting cable television to the full opera-
tioil of the law.. Conisequently, CBS supports a compromise under which the
original fee schedule suggested by the McClellan Subcommittee-one percent
to five percent-would be reincorporated in subsection (d)' 2)(B) of. section
111 and section S01(b) would remain unchanged so that the Copyright.Royalty
Tribunal will. be availab:e to assure the possibility that future royalty rates
will be reasonable.

Tile Copyright Royalty Tribunal's power to adjust rates is vital not 'only to
prevent the olbvious Injustice of a permanently infexiible compulsory 'license
royalty fee, but also to get the job done. The Congress will aeverbe finished with
the cable television fee schedule if it puts itself, into the position where only
it can provide relief from royalty fee injustice.

'TESTIMONY OF' ROBBERT V. EVANS, VICE PRESIDENT' AND
C*ENFRAl COUNSEL, CBS INC.

A£r. Evs. ]by name is Robert Evans. I am vice president and-egI-
eral counsel of CBS. I'appear today to give qualified support to the
coqmpulsory license provisions for ctble television in section 11l, not
be'use we agree with everything in section iil, but because we believe
'it is impoitant naiacritical that a principle be established, the principle
of statutory copyrii~ht liability for cable television carriage of copy-
riglited' programs contained in'roadcasb signials;
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'Support has been given for such liability by the present Register of
Copyrightsand.her two immediate predecessors,, bythe present Chair-
ma/n of the Federal CommunicationsConimission and his-immediate
predecessor, and by the present Acting Director obfthe Office of Te!e-
communications Policy and his iinmediate-predecessoir. But today, as
you liniw, c'able television is completely e:rirept.

Unless the principle of copyright liabilityis ivritten into the']aw,t,,he
strains :n the copyright structure caused by not havinga major, grow-
ing industry subject to copyright may veiy well cause the whole system
to' collapse under the pressures of demands for a similar exemption
from other industries.

These- other industries will also want a free ride. They mav even
need a free ride to survive the unfair cimpetition from the cable tele-
vision industry. Economically marginal broadcas'ters in small markets
might logically be first in line for such an exemption.

The cable industry now serves approximately 10-million American
homes- and its growth has been trufy. phenomenal. A recent study pre-
dicts that there will be 22 million cable television subscribers by 1983.
Some cablegtelevision systems originate programs of-their own, andi as
to these originated :programs there cannot be any dispute-cable tele-
vision is subject to the normal operation of the copyright law. Despite
this lack of dispute, I understand on very good authority that no cable
television system to this day pays performing rights royalties for:the
use of the music contained in its originated programs. The only ex-
planation- I can-,ive for this fact is that the law ofcopyright is so dis.
torted-inthe broadcast signal carriage area that the effects of the dis-
tortion have even spilled over into the origination-area. This is but one
of the strains caused by the anomaly of having cable television live
outside the law.

What is so peculiar about the law in the broadcast signal carriage
area ? First, I-remind you that conventional television is subject to the
normal operation of the copyright law. Conventional television's prod-
uct is a picture delivered on the television screens 'in American
homes. To make -delivery of that picture, a conventional television- ta-
tion must.go into the marketplace for every copyrighted programi it
includes in- its broadcast signal, and negotiate with the copyright
owners and pay them-for licenses.

The product that a cable television system sells to its subscribers-is
the very same signal containing the very same-copyrighted progrgals.
The subscribers may be in the normal broadcast area of the station or
they may be outside of the normal broadcast area. Indeed, the -sub-
3cribe; imay be hundreds and hundreds of miles outside of the normal
broadcast area of the station.

It does not-matter-under the present copyright-law, the cable sys-
tem sells to its subscribers the same picture on their televiion screens
that conventional broadcasters must pay for, and the cable system
does not ,have to get permission from' the copyright owner or to pay
him a dime. ,The scope of this free ride is striking

L. Listen to what David Foster, past presient, I believe, of the
National Cable Television Association told, the Sanate Subcommittee
on Antitrust and Monopoly on May 21, 1975, "Tpday the cable tele-
vision -industry is almost completely reliant upon the'broadcasting in-
dustry for itsproduct. About 85 percen't'of'what cable television pro-
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vides to its viewers is what we. receive from the broadcasting:
industries.'?
".Forget for a moment if you can,,the obvious injustice-to the copy-
right owner. Iriagine yourself a conventional television broadcaster,
in competitioii for audience, whicli'is your lifeblood, against a enable
system in your market which carries two or three or four imported
-.stant broadcast signals without paying anything for the programqs i;
themin; whichmay originate-programs-of its own on several 'hanuels;
which may sell advertising on those channels, competing with'you for
the local advertiser's dollar;, and which, perhaps, has a. pay cable
chahnel as well'; consider these things, and you will readily understand
wliy broadcasters believe the copyright law is distorted in the cable
television area.

And this massive, involuntary subsidy of the free use of broadcast.
signals not only affects broadcasters adverselyd;it also affects all others
who are subject to:-the normal operation of the copyright law, such
as. motion picture theater owners who see thiis involuntary subsidy
making it possible for cable to exhibit feature films on its pay chan-
nels in competition, and I say unfair competition, with them.

It seems to us. that cable television should be compelled to bargain
in'the .marketplace for the programs in broadcast signals, just as
broadcasting, which is completely subject to the operation of the
copyright law, must bargain.

H'owever, we have reluctantly concluded that there'is just no possi-
bility that the Congress will pass legislation subjectingcableltelevi-
sion to the full'operation of the law.

Consequently, CBS supports a compromise under which the original
fee bchedlule suggested by the McClellan subcommittee, 1 percent to
5 percent, would be reincorporated'in subsection (d) (2) (B) of section
111 iand section 801(b) would remain unchanged so. that the Copy-
right Royalty 'Tribunal would be available to assure the possibility
tliat futiire royalty rates will be reasonable.

Tlhe Copyrlght Royalty Tribunal's power to adjust rates is vital
not only to prevent the:obvious injustice of a permanently inflexible
compulsory license royalty fee, but also to get the job done. The Con-
gress will never be finished with the cable television fee schedule if
it. puts itself into the position where only it can provide relief from
royalty fee justice.

r.A NMpo Nr presidingJ. Thank you very much.
The gentleman from Illinois.
Mr. R ,irlok. No 'questions, and thakr:you for coming.
Mr. DiANELsON. You are within the 5-minute rule, Father Drinan.
Mr. DRIMNAN. Thank you very much, Mr. Chairman.
And Mr. Evans, you are not quite fair to the Congress, it seems to

me, when you say you and your colleagues have concluded there is
just no possibility that.the Congress will pass legislation subjecting
cable television tothe full operationi of the law. That is your inter-
pretation of the law.. What is the law ? What would be the full opera-
tion ofthe law? And what are you saying we do not have, the guts to
do?.

Mr. EvANS. I do not say you do not have the guts to do it.
Mr. DPRINAN. Wd do not have the brains to do it.
Mr. EvANs. Lo]idng at the long history of efforts to reform--
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Mr. ,DriHAN. What'is tllefull operation of the la', sir
Mr. EVANS. The full operation of the law would be to subject cable

peopleto normanl'payments'that every other user'of copyright-
Mr. TDArAN. What' are nbriial ppayments' ?'We have never'had, cable

in the hist6ry of mankind before.
Mr. EvAs. N'. orinal paynments are usually the.payments that you

negotiatA.ii, thie mnarketplace. Normal payments, I Wotiid agree, are not
coinpuls&'y license fee"'paymeint. But it has taken us ,a loig time to
get wlhel''we are now, 'and it is our jiidgent that it is more important
for the broadcasting industry to getra principle established of liability,
of an obligation to pay copyright fees, and 'we will take what we can
get as'long as,that principle is established, because we think once that
Is done, therewill be an opportunity at least to collect some money.
And whetherit is a reisiionby Congress, which I thi]k would tie the
Congress up indefinitely, or whether it is a review and revision by a
CopyrightRodvalty Tribunal, there will be an opportunity for people to
bring in evidence and ta'ik about, what they think they ought to pay,
from both sides.

Mr. DRTNAN. Suppose the Con-ress came to.the conclusion that cable
shoiild' not be subjteted''to copyright, that we would say that the 1909
law did -not provide for it? The Supreme Court said ·it is up to Cun-
gress. 'Suppose' the- Congress decided that there is no such thing as
what you call the full operation of the law; copyright does not apply
here. ,How much would;CBS lose?'

Afr E;VANs. What we lose is thei gradual erosion of the eronomic WelI-
being of our affiliates. Put it this way-suppose there is a cable sys-
ltem in lRockfoid, IlI., which is,sorme 100 miles or so away 'from Chi-
cago. There ate 1,000 subscribers there, 1,000 sibscrbiers that cannot
be reached fiom 'Chicago. Suppose that a cable system in Rockford im-
ports a movie, runs it on its system. A local adveirtiser in Chicago is not
'going to buy that -coverage, because he does iiot want to be in Rock-
ford. A national advertiser goes on the networik;he is not gohir .tpay
any money for that, because he. says, .I am on the net*ork; I[..n going
to:'get initoRockfbrd on the affiliate there; 'Tdo not need to buy that
sort of coverage-. A regional advertiser who1sells in northern' Illinois
says:he might-I sell some thihgoin Roclkord,; I will pa something
for those 1,000 people there, but I am notgoing to .pay the full' rate
that the local Rockford station could get. On' tthat mQvie has gone
into Rockford, thatmnarket is kill'ed' for that ovioe; ,or at least severely
damaged in terms of either the motion pictre compianyi 'tha.t ovn the
movie or the broadcaster *vho licenses it and tries-.to ell it t6oan ad-
vertiser'. It-is killed fof Lhos people, or seIverely'dahmaged in'the sense

'that they are never going to get. what they ordlinrily would get.,,
'Mr. 'DRINAN. How many CBS-affliliated sta,,ion are there?
Mr. EvANs. lAbout 200. '
Mr. DRINAN. $6 you are protecting the 200 against competition,

against the,pluralism I spoke of bWfore ?
Mr: ,EvAXs. I thinkdiL is utinfair competition, I woulid say.
Mr. DnINAxN. VWhy .ecause of copyright'?
Mr. EvANs. Yes; t. it cable system is not paying anybody anything.

As I see it, he is takini, somebody else's product and he is selling it.for
a profit.
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Wi;. Di)N'r.SdppoSe We conclude tliat'the Founding Fathers, when

they ,put copyright in'the Constitution, did riot mean et should',extend
to this type of duplication? Suppose, hypothetically, we'decide-that ?
Wouldyoaiuthinil wewould §.t a lot of diversity or pluralism,'or would
you people not come to some agreement or.arrangement independent of
the copyright :Or would'the-cable-people become more agoressiv-e and
establilsh all types of stations, with the results that I coZuld have my
diear aI could-have' 30 stations available on a night .

Mr. EVANS. You certainly would have a'healthy cable system in your
comiimunity.

Mr. DRINAr . No ; hot really at all.
Mr.' EVANs. He would, be in excellent shape if he could bring in all

those signals and not 'have to pay and be able to sell his service for
some reasonable 'fee. He would' be in excellent'shape.. But I wonder if,
after 10 years, if hie would have 30 stations whose signals he could takc6
I W, onder if those stations would still be aroand' after there had been
the competition that those stations will be getting in their markets.

Mr. DIPNAN. You are fighting competition, andlyo'u are using copy-
rioht to do:it. It comes down to that.

Er. :EVANS. I would not say we are fighting competition. I think we
are fighting unfair competition, yes.I think a fellow that-

Mr. DRiNAB . The full operation of the law means--to go back to
your wordsl-that the 200 CBS-afili'ated stations thrive and prosper
and have no new competitioni

Mr. EVANB. No; we are all, for competition. But we do not want the
sort of competition where a competitor pays nothing for the product
that -he resells to subscribers. We think that is unfair competition.

Mr. DRINAN. Answer the question that iMr. Valenti did not answer,
that if this fee 4is so minimal, if the McClellan schedule is arbitrary,
and that if this really could nevier put the cable television people out
of business--it is sosnall--then why is'the-media and CBS fighting
for. it so desperately ?

Mr. EVANs. I am not sure' we are desperate, but we are convinced it
istunreasonable and unfair to let this iindustry ride on'our backs, as:it
werejtb'take our product, resell it, andmnot pay us a dime. That offends
my sense of the:watythji.gs ought to workin Ameitia.

;M±. DRiNAN. We do'not fight about a dime, and'youiadmit it is only
a dime. it :is peanuts,;to use the argument that is running here, that it
caniotb put the :able people out of businessif wi: charge them.26 cents
a month or something like that. And therefore, it is not going to help
CBS-that muchi. But I see CBS.and the motion pictures, and the estab-
'lishiiient, ahd all these .organizations fighting as, if this were their very
economicSsurvival. .

'Mi'. Eoi-s, It certainly is'the economic survival of our network. We
do not tliink those, 200 affiliates can survive, with the 'kind of' cmpe;
titio.i they are:going;to get if there is no copyrightVliability. You speak
of a relatively few cents-these fellows would pay on a schedule of
'say, ahalf to' 21/2 perc-nt, as.it now exists. There wos some talk.earlier,
from Mr. Danielson, about what broadcasterspay in.real, honest-to-
goodness copyright fees for all the programs tihey get. I &do not have
thiose figures, but I can give you,one hard figure. For just the music, we
perform on, our network, just the music alone, we pay a, little better



770

than:,3;peorcent-of our gross receipts. That is just to play the music; that
'i, without ,pa-ying a «penny to: any of the' program suppliers who sell,
thoseiprograms -''

That is w hy we feel that when the top fee for the, cable fellows is2,1/2
perceiit something is wrong.

M·r.DP rNN . Three percent of the gross for music-that is not pre-.
cisely for copyright;. that is for the production of music.

Mr. EVANS. No,,sir; that is fornthe performance of the music. That,
goes to ASCAP and' BMI, and SESAC. That is just to perform the
music. We pay another fee, as youi say, for putting the music:into,the
sound track; we pay that. In addition, of course, we pay the ordinary
series royalty. There is an underlying property; the, author of that
gets a royalty because of his copyright; and there are writers;: they
get a royalty because of -their copyrights, Then there ish-Ae music
tee. So there, is. a good bit of just pure copyright money spent by
broadcasters. And I started at a base of 3 percent; I know it has got to
be a lot more. than that, when you figure that we, at the networks,
spend 50 percent of our gross receipts for -programs, to buy programs.
That is an awful lot of money.

Mr. DiawAN. Mr. E'vans, thank you very much.
Mr. DANIELSON. Thank you. Your 5 minutes have expired.
Mr. Pattison.
Mr.. PATTISON. I have one:question, I guess,.that relates to this prob-

lem of diversity and what is'available. Cables frequently talk about
20; 30i 40, .60 80 channels, but in fact, what do they ;have to put on
their channels? . What actually can they do? What is the limit? I do
not mean the mechanical limit, but what do they, actually show on
these channels?

Mr. EVANs. Well, they get signals from three networks, and they
show as many independent stations as they can reach.

Mr. PATNsoI. How many independents are there, I mean that actu-.
ally produce programs.

Mr. EvANs. I think ll of the independents are totally responsible
for their own programing. They are not producing it themselves, per-
haps, but they are buying it from motion picture companies and other
producers. I think it is Just a question of the, physical limitation on
iow far you can haul'a signal; as to how many more chimnels you can

add on. I have been in motels where there were seven or eight televi-
*sion stations available, three networks, plus-four, five, six independent,
stations.

Mr. PArrsoN. When you~talk about this diversity, what is available.
to put on these -channelst Suppose you could put up a cable, system
anywhere you want, put anything you wanted' on it, you could take it
off'the air, buy it, anything else. What have you got t6o put on that?

'Mr. EvaNS. You have what the producers in New York and, Holly-
wood are makirg, 'I suppose. That is about it, plus sports,,p!us an
occasional' symphony for Mr. Drinan,:thiiigs'of that natuire. But I see
.your'point. What you aresaying is, how much ism-Cere out'there that
Vwe are not getting now

Mr;. -PAnsoN. Is it not true when cable first stiaited there wasanot
any nonduplication: rtule, so you 'could thr6w out 'the show"'"I Love
Lucyi' on tlree channels that you pul]ed in from :a variety of places;,
'but that does not give the listener anyrdiversity, does it '
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Mr. EvANS; No, sir. The diversity would have to come fromfthe cable,
systems;'themselves originating matei'ial on tlieir free channels.

Mr. PATrIsoN. On which there is no copyright problem.
Mr -EVANS. TheFe is where youi haea to look for much greater di-

versity than expected in the past. I have read their prospectuses. They
have made many great promises about what they would do. They said
they would uplift the general level of television fare that was availa-
ble. I suppose New Y6rk is a good example. It seems to have the big-
gest systems with the most money. My observation is they have, not
done very much.

Ailr. PalTrIsow. One final question-is it not true that the basic stock
of things tliat are available to show on either television or ,cable has
been diminishing ? In other words, we have been' using it up-the oldi
movies-how much more of that is there? Are we ushig it up faster
than we are producing it ?

Mr. EvANS. I do not think so. Those things go in cycles. At times
there are many more movie nights -as we call them, on the TV net-
works, and then there are seasons, when they are cut back. Instead of
having them 3 nights, they have 2; instead of 2 nights, they have 1.
I do not think-I have never heard our program people say they were
running out, for example, of a supply of movies. I do not think that
is the case.

Mr. PArsoN. Thank you.
Mr. DANIELSON. Mr. Railsback.
Mr; Rt-I Bacrt. 'One brief comment which I cannot resist making.-

It seems` -* e that we, perhaps, have not alluded enough to the risk
factor th0 t ivork or a station takes in purchasing the right to show
a flin. Sc__ dthese, I would guess, are not successful. The loss would
be i icurred on -,me, and the cable user would not bear any risk at all.

0Ir. EVANS. That is particularly true, of course, wi'th a series. The
m( tion pictutre usually hasplayed in tlieaters before it goes to televi-
sion, so that the film buyerhas some opportunity to see whether it was
a popular picture, a flop, or what have you. 1 ,t. -ick.ing television
series, as anyone knows who looks at the network sCiedules in the fall
and then the- network schedules in tlie spring, is riot a science; it is
hardly even an art. I do not know what it is--a guessing game, perhaps.

M-H a RILsr;cK. So, it is not just the expenditure of tle money, as far
as-production, but it'is also a risk factor thai could result in a loss to
whoever hiad to buy the product

Mr. EvANs. ,A total loss, if the series is unsuccessful, and we have
had them. We take them out after four or five broadcasts, swallow a
good many million dollars, and hope we will do0 better next time.

Mr. RAiSBACK. Thank you.
Mr. DANIELSON. You are able to-hedge a little bit on that, though,

as I recall, by, instead of buying your series. for Whatever it is-736
weeks-~-you can pick it up in segments of that-9 %weeks or something
like hat'u

Mr. EVANs. Yes. The business people try to geo a short option to
begin iwith, -ut they are not, always suc:essful. The star is going to say,
you put me on for the seasonw.d that is it, or you pay me.

-Mr. D&IMLsON. On the series, us opposed to the star, though, I think
you buy it in series itself. Now, we do not haire-I do not think there
is any quarrel here with anybody, witnesses or commnittee members, on

5f-FR78-0--nt. 2-- 7
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the fact that cables should pay a regular license- fee for copyrightable
material on programs they originate themselves. I have not heard any-
body contend to the contrary from any segment of the discussion.

We have got a little different situation when you are in a prime
viewing area where, as Mr. Drinan pointed out, really all the cable
man is doing is picking something off of the air with a better antenna
than you have on your own rooftop and distributing it into the houses.
It is sort of in the category of a slave antenna, you might say. It is no
new origination. It is just makling it possible to receive the signal that
you would get yourself if you had a good antenna. Obviously, we have
got real problems when you get into overlap or long-line distance pro-
grams. !am just giving you that as a recap. That is the way it looks to
me on June 12.

You mentioned the music-paying 3 percent of your gross. I sup-
pose-do you not include that factor as one of the cost factors when
you sell your advertising?

]Mr. EVANS. I am sure iwe do, absolutely.
Mr. DANnELsoN. Which gets us right back t&,where we have been

hung up for a long time. What is really included in your advertising
ratest What does the advertiser buy? Is he buying just the primary
viewing area or is he buying the entire area served, either directly or
through cable ? I hope that through ]fr. Valenti's help we are going
to be able to come to some rational disposition of that. But you gave us
a little help, in your colloquy with somebody. You talked about a town
in Illinois called Rockford that a regional advertiser from a Chicago
station might,'in 'his negotiations say, well, I will pay you something
for those 1,000 viewers over in Rockford, not a heck of a lot. You will
pay a little bit for that 1,000. Implicit in that statement is the fact
that, in buying that time, he did consider that 1,000 people. Implicit in
that statement is the fact that you must have charge d" 'm something
for that 1,000 people.

Mr. EVANS. I am not denying t at possibility.
Mr. DANIELSON. So yOU have got some copyright license fee involved

there. How much. I am.not able to tell you, but It feels to me like there
is something in there.

Mr. EVANs. There may be something at the local station level. I can
tell you from the network viewpoint-I have talked to our sales and
business people in the recent past an?:asked them this. When a national
advertiser comes to you and~wants to buy the Walter Cronkite news,
do you factor in =overage that you get braause of cable television?
They said, Absolutely not. When you are de'aling with the network,
there is no extracharge because of cable. Now, I suspect that is because
they feel that the extra network coverage, when you think bf the whole
country, is not that significant. It is not rworth saying, well, we want
another $2,000 or $10,000 for that., '

Mr. DANhLsoN. I do not want to labor the point, but I fully'respect
,wLat you have tbld us here. It is just that 'Ithink-it is something we
ought to learn a little bit about. We may find that it comes'to higthing,
that it is not sigr ,cant. Hofvever, along with that, one of the corol-
laries is this: M. 'TValenti said 'awhile ago that when a program is
sold' to film-I am sure he will be talking about. it--t'o- be broacdSt
from Baltimore and they pick it up in Richrhoind, he said, well the
advertiser is not interested in just the cable market in Richmond. If
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he is going to buy the market in Richmond, he wants the whole Rich-
mond market, not just the cable market. That p, rmits more than one
inference. Maybe he feels thl cable market in Richmond is not signifi-
cailnt. and so, therefore, it is sImething you should not worry ai out.

A reciprocal is, nearly everybody watches television throughl the
traditional channels and very few through cable. In that event, is
cable really hurting the traditional very much? You cannot have it both
ways. Either the cable is significant or it is not significant. If it is not
significant, maybe we are not talking about anything here; on the
other hand, if it is significant, then maybe it is cranked into these
advertising factors. These really are not questions; I am just letting
you know what'some of the problems are bubbling around in my mind.
And I do hope that somebody will help me resolve them before too
long.

You can comment if you lik3, but I do not know how to ask the
question.

Mr. EVANS. That was the point I was trying to make in making
up a hypothetical about Rockford, suggesting that to the extent there
were families there that you could reach through cable, to the extent
that was recognized and to the extent somebody was willing to pay
for that, then to have a movie go in there fromn Chicago-to that extent
you have severely damaged the chance of a local Rockford station to
sell, at its full rate, that movie when it became available to him. That
was the only point I was trying to make.

Mr. DANIELSON. YOU said you have severely damaged it. If there
are 1,000-and the figures you use, I know you are pulling them out of
the air here-if there are 1,000 cable outlets in Rockford, I do not
know what the potential market there is. Does that cover the whole
city, 1,000?

Mr. RAILsACiE. It is a big, metropolitan area. One thousand was just
a 1hypothetical.--

Mr. DANIELSON. I do not know if 1,000 is significant. Maybe you
cannot severely damage it with 1,000. Could I be sc'erely damaged
with a sliver here ?

Mr. EVANS. I understand your point. If there are a million viewers
there and you have added 1,000, it does not matter very much. If
there are 5,000 vieu ers and you have added 1,000, in my -hypothetical
you have done something significant.

Mr. DANIELso N.. I will stpulate I do not know any of t!ese answers,
but I think thy are problems we are going tp have to explore further.

Does any of you other gentlemen have another-
Mr. DrINAN. Just onelast question-maybe CBS should buy up the

cable companies and radiate your product out more and more. I am
surprised that the big networks has e not cut cable, and radiate your
fine product from Chicago to Rockford.

Mr. EVANS. At one time, Mr. Drinan, CBS was perhaps the major
cable operator in the United States. But the FCC wisely decided that
no one should be in the network business and the cable business at the
same time, and we immediately disposed of our cable interests.

Mr. D>RINAN. Maybe that was a mistake-I mean the FCC ruling.
If we go back and relitigate that and you people win, the problem is
over.
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Mr. DANIELSoN. I: want to thank you, Mr. Evans, andain fact, thanks:
to all of the witnesses for your forbearance and patience and for giving
us all of this valuable information.

We are going to recess at this time until 2 p.m., at whicdh time the
first witness will be Mr. John Summers, general counsel of the
NAB--I guess that means National Association of Broadcasters. And
then we will have Mr. Bowie Kuhn, Commissioner of Baseball; Donald
Ruck, Vice President of the .National Hockey League; and Captain
John Coppedge, Chairman of the Subcommittee on Cable Television
of the NCA.A Television Committee.

Aind without-larther, we recess.
[Wnereupon, at 12:50 p.m., the subcommittee recessed to reconvene

at 2 p.m. the same day.]
AFERMNOON SEISSION

3Mr. KLsTENmrsIE. . The committee will come to order.
When we recessed we concluded hearings- from Mfr. Robert Evahs,

Vice President and general counsel of Columbia Broadcasting.
This afternoon, to start out, we will hear from the general counsel

of the National Association of Broadcasters, Mr. John Summers.
Mr. Summers, would youi come forward,?
You may proceed as you wish.
[The pirepared statement of John Summers follows:]

STATEMENT B: JOHn B. SUMMERB, GENERAL CoutrsEL, NATIONAL ASSOCTION Or
BBOADCAsTEBS

Mr. Chairman, my name is John Summers. I am General Counsel of the Na-
tional Association of Broadcasters, which is located at 1771 N Street, N.W.,
Washington, D.C. The NAB is a nion-profit trade association, which haz.a mem-
bership of 4,093 AMI and FM radio stations, 539 television stations Aid all
national radio .md television networks.

hMr. Chairman, we appear here this morning in favor of reasonable copyright
legislation covering all secondary transmissions of cable television systems. As
broadcasters, we stand in two sets of shoes this morning--we are copyright own-
ers and we are users of copyrighted material-but our position on the "asic
tenets of this legislation is fhe same it regard to both those roles.

In the limited time available to me this morning, I'd like to address myself to
two areas of the proposel bill and to a small piece of historical analysis which we
believe should be accorded substantial weight by this committee. First, the
history.

In 197: in response to longstanding urgings of the Congress, copyright owners,
cable operators and broadcasters compromised their differences on the question
of a regulatory and copyright framework for cable television. This so-called
Consensus Agreement, the negotiation of which was conducted under the joint
aegis of the FCC and the OTP, was accepted by representatives of the three
interested parties in November, 1971.

In essence, the Consensus Agreement called first for new FCC rules favorable
to CATV-these rules were adopted by the FCC hi February 1972-and second for
copyright legislation which would:

(1) provide for compulsory arbitration of the fee question in the event the
copyright owners and cable owners could not agree on a schedule of fees in time
for inclusion in the new copyright statute.

(2) give the cable owners preferential compulsory licensing treatment but
limit the scope of that license to the television .signals authorized under the
FCC rules adopted in February 1972.

(8 edxempt from copyright liability all independently owned CATV systems
with fewer than 3,500 subscribers.

(4) give to broadcasters, as well as copyright owners, the right to enforce
exclusivity rules through court actions for injunctions and relief.

It is extremely important to recognize that the cable rules adopted pursuant
to the Consensus Agreement presupposed the enactment of copyright legislation
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along. the lines of the Consensus copyright provisions I have just outlined. Thus,
at the present time. the equities are imbalanced in favor of CATV. Only by the
enactment of reasonable copyright legislation will those equities achieve'the bal-
ance envisioned by the FCC,'when it adopted the terms of the Consensus. Indeed,
the FCC made clear it would have to reconsider those aspects of the rules favor-
able to CATV if copyright legislation did not materialize: "The rule will, of
course, be put into effect promptly. Without Congressional validation, however,
we would have-to re-examine some.aspects~of the program. 36 FCC 2d 27."

Mr. Chairman, there has been no such reexamination of that program. But.
there has been a great deal of controversy, name calling, reinterpretation, and
plain misstatement about -the Consensus Agreement. Aud one thing about,our
acceptance is clear-the broadcasting industry reluctantly agreed to the Con-
sensus Agreement. In response to-the charge that the agreement was fostered by
broadcasters, then FCC Chairman Dean Burch said, "If I were to assess the
varying degrees with which the principals have decided to accept the agree-
ment-and all of them have reservations-I would put the copyright owners
first, cable second, and broadcasters a very distant third."

Mr. Chairman, however reluctant the NAB's acceptance of this agreement,
however intense the opposition of our industry, one thing about our industry's
response to life under that consensus is equally clear--we have rigidly and stead-
fastly adhered to its provisions.

We agreed to the broadening of allowable distant signal importation.
We supported the preferential treatment for CATV inherent in the notion

of a compulsory license.
We have uniformly supported efforts to pass a reasonable copyright bill.
Today, some foLr years after the adoption of the Consensus Agreement, the

bill H.R.'2223 is bt ore you and we seek only that the spirit of the Consensus be
recognized by the p.l rties and the Congress.

The cable televis. n industry agreed that it ought to pay some royalty for its
use, for profit, of copyrighted material. If any element of the Consensus can.be
termed basic, it is the acceptance, by the parties, of the principle that copyright
royalties are legitimately owed to the lroprietors of copyrighted material. Crea-
tive endeavors, whether the product of motion picture producers or of local and
national broadcasters, should not go unrewarded due to the failure to provide for
their protection in a copyright law fashioned before the advent of broadcasting
and cable television. The delay in the modernization of the copyright law has
engendered the legitimization of conversion in the fleld of telecommunication. As
the court of last resort, this Congress ought to- render that ill-advised legitimiza-
tion a niullity. As Justice Potter Stewart, speaking for the Supr, me Court, said
in, CBS v. Tclcproniptcr: "These shifts in current business and commercial rela-
tionships * * * simply cannot be controlled by means of litigation based on copy-
right legislation enacted more than half a century ago, when neither broadcast
television nor CATV was yet conceived. Detailed regulation of these relation-
ships, and any ultimate resolution of the many sensitive and important Iro,b-
lems in this field must be left to Congress." (415 U.S. at 414).

Beyond the principle of copyright liability lies the manner in which the amount
of liability is to be determined.

A law that confers a compulsory copyright license on cable television in-
herently gives CATV an unfair competitive advantage over free broadcasters,
who must bargain for copyrighted material they use. It is clear that CATV
would pay much less for the same material, not only under the low CATV fee
levels proposed in II.R. 2223 but even under the levels supported by the copy-
right owners. For example, FCC figures show that the typical television station
pays 33 percent of its total revenue for its non-network program material.

Despite this inherent unfairness, NAB has been willing to support limited com-
pulsory licenses in accordance with the terms of the November 1971 Consensus
Agreement. We believe that, as provided in that Consensus, the fee levels for
such comnulsory licenses should be determined by an independent arbitration
tribunal, and not by statutory fiat. Such a tribunal would have both the time and
the expertise to sort out the conficting claims of the interested parties and the
complex and elaborate economic data advanced in support of those claims. Tradi-
tionally, Congress delegates such complex questions to a body equipped to ex-
amine them in detail. If the claims of the CATV industry -to a very minimal fee
are valid, that industry should not be afraid to submit them to an arbitration
tribunal. Moreover, NCTA. specifically agreed that failing agreement between the
parties, the fees would be fixed by arbitratinu as part of the Consensus Agree-
ment. As a result of that Consensus, the cable industry has been enjoying the
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benefit,of permissive new FCC rules on the importation of :distant broadcast-sta-
tions for ov'r three years. It ill behooves the cable industry. to continue its retreat
from. the Consensus.

While the amount of initial liability is of obvious import to the proprietors of
copyrighted material, the existence of a tribunal to readjust those fees is of
equal concern. The experience of attempting to find justice, in copyright, within
the rigid four corners of a 65 year old statute provides compelling evidence for
the wisdom of a copyright royalty tribunal. Changing technology, both in terms
of its sophistication and breadth, makes readily apparent the need for future
consideratioa of rates established'in the present. Though a legislative revisiting
of the modernized copyright law may be mandated by the rapidity of technologi-
cal change, there is no reason to accelerate that revisiting by deleting from H.R.
2223 procedures for the fair adjustment of rates.

There are wvo specific points we would like to make in reference to this legis-
lation. Our first concern is the scope of the -compuisory license which would be
established by this bill. The NAB reluctantly accePted the Consensus and agreed
to support a limited compulsory license for CATV only because of our belief that
the Consensus limitation on the scope of the compulsory license would be im-
plemented. Provided that those limitations are impleminented, we continue to sup-
port the Consensus. We submit that compulsory licenses for CATV systems should
cover only CATV retransmission of local broadcast stations and such programs
fromn distant stations as are contemplated under the FCC's 1972 CAT'V rules.
An open-ended compulsory license-one for example that covered all CATV re-
Lransmission of distant stations which the FCC may hereafter authorize-would
be a sweeping delegation to four or fewer members of the FCC to change and
even radically revise the copyright law at any time in the future.

This is a delegation the Commission itself sought to avoid. Speaking in its 1972
Cable Television Report and Order, the Commission emphasized the notion that
the limitation on signals under the compulsory license was an integral part of
the Consensus which had to be included in copyright legislation. "The legisla-
tion that we believe must follow will limit the number of distant signals to which
compulsory copyright licenses apply to those specified in Sections 76.59, 76.61,
and 76.63 of the Rules."

)Moreover, we reject any suggestion that local signals should be exempted from
copyright payment. A compulsory license is an extraordinary remedy which re-
lieves its recipient of the many burdens ,f normal copyright negotiations. Were
cable operators willing to negotiate, as broadcasters do, for the rights to import
individual distant signals, th. _ would .perhaps, be some logic in the arguments
regarding local signals. But-there is no such willingness, in large part because
the compulsory license itself provides sufficient incentives to make it desirable.
Beyond the difficulties of application and definition inherent in a local signal
exemption, further reductions in the scope of liability would not be consonant
with the underlying notion of the compulsory license and ought to be rejected.

The second area of particular interest to the broadcasting community is re-
tention of that section of H.R. 2223 which provides the broadcaster a copyright
infringement remedy for the impermissible use of broadcast signals. Broadcasters
are fully willing to suppo,_ any language which will protect cable operators from
harassment under this provision. But t,.e NAB feels strongly that willful viola-
tions of the signal allotLrents and rules for which the compulsory license is
given ought to be the subject of copyright infringement actions. Experience with
the FCC has demonstrated that, even in the case of repeated violations, the Ad-
ministrative process is incapable of providing efficient and effective relief from
the unauthorized use of signals.

Mr. Chairman, the need for'a revision of the copyright law is virtually defined
by the issue of cable television. It is a technology which springs into being on the
uncompensated use of another's creative product. To the author, who is the sub-
ject of the Constitution's concern, the copyright law becomes his only hope for
the protection of the integrity of his work.

This is a copyright law which, in all likelihood, will stand for many years to
come. It must be flexible, for the future holds In store even newer technologies.
But it must also look to the past-to the Constitution-to insure that those who
.profit without paying compensation, of any sort, do so in violation of the intent
of the Constitution's framers. To the extent that the copyright law nourishes
that evasion, it violates the spirit of the Constitution. It is a violation of that
spirit which must be corrected.
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TESTIMONY OF 1OHJ B. SUMMERS, GEEAL OUNSEL, LNATIONAL
ASSOCIATION OF 'BROMDCASTERS

Mr. SumrsER. Thank you, Mr. Chairman.
Mr. Chairman, my name is John Summers. I am General Counsel

of the National.Association of Broadcasters, which is located at 1771
N Street NW., Washington, D.C. The NAB is a non-profit trade as-
sociation, which'has a membership of 4,093 AM and. FM radio sta-
tions, 539 television stations and all national radio and television net-
works.

Mr. Chairman, we appear here this afternoon in favor of reasonrable
copyright legislation covering all secondary transmissions of cable
television systems. As broadcasters, we stand in two sets of shoes this
afternoon -we arc copyright owners and We are users of copyrighted
material-but our position on the basic tenets of this legislation is the
same in regard'o both those roles.

In the limited time available to me this afternoon, I'd like to address
myself to two areas of 'the proposed bill and to a small piece of 'his-
torical analysis which we believe should be accorded substantial weight
by this committee. First, the history.

In 1971, in response to longstanding urgings of the Congress, copy-
right owners, cable operators and broadcasters compromised their dif-
ferences on the question of a regulatory and copyright framework
for cable television. This so-called Consensus Agreement, the negotia-
tion of which was conducted under the joint aegis of the FCC and the
OTP, was accepted by representatives of the three interested parties
in November, 1971.

In essence, the Consensus Agreement called first for new FCC rules
favorable to CATV-these rules were adopted by the FCC in February
1972--and called secondly for copyright legislation which would pro-
vide for compulsory arbitration of the fee question in the event the
copyright owners and cable owners could not agree on a schedule of
fees in time for inclusion in the new copyright statute; give the cable
owners preferential compulsory licensing treatment but limit the scope
of that license to the television signals authorized-under the FCC rules
adopted in February 1972; exemp. from copyright liability all in-
dependently owned CArV systems with fewer than 3,500 subscribers;
and give to broadcasters, as well as copyright owners, the right to
enforce exclusivity rules through court actions for injunction and
reliefs.

It is extremely important -to recognize that the cable rules adopted
pursuant to the Consensus Agreement presupposed the enactment of
copyright legislation along the lines of the Consensus copyright provi-
sions I have just outlined. Thus, ,at the present time, the equities are
imbalanced in favoI of CATV. Only by the enactment of reasonable
copyright, legislation will those equities achieve the balance envisioned
by the FCC when it adopted the terms of the consensus. Indeed, the
FCC made clear it would have to reconsider those aspects of the rules
favorable to CA' if copyright legisliation did not materialize; and
I quote from it's tiale Television Report of 1972:

The rule will, of course, be put into effect promptly. Without Congressional
validation, however, we would have to re-examine some aspects of the program.
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MIr. Chairman. there has been n6 such reexamination of that pro-
gram. But there has been a great deal of controversy, name calling,
reinterpretation, and plain misstatement about the Consensus Agree-
ment. And one thing about our acceptance is clear-the broadcasting
industry reluctantly agreed to the Consensus Agreement. In response
to the charge that the agreement was fosteredby broadcasters, then
FCC Chairman Dean Burch said; again in his concurring opinion in
the Cable Television Report, and I quote:

If I were to assess the varying degrees with which the principals have decided
to accept the agreement-and all of them have -reservations-I .would put the
copyright owners first, cablesecond, and broadcasters a yery .distant third.

Mr. Chairman, however reluctant the NAB's acceptance of this
agreement, however intense the opposition of our industry, one thing
about our industry's response to life under that consensus is equally
clear--ve have rigidly and steadfastly adhered to its provisions. We
agreed to the broadcasting of allowable distaint signal importation.
~We supported the preferential treatnment for CATV inherent in the
notion of a compulsory license. We have uniformly supported efforts
to pass a reasonable copyright bill.

Today, some 4 years after the adoption of the Consensus Agree-
ment, the bill 1I.R. 2223 is before you and we seek only that the spirit
of the Consensus be recoonized by tIhe parties and the Congress.

The cable television industry agreed that it ought to pay some roy-
alty for its use, for profit, of copyrighted material. If any element of
the Consensus can be ternmed basic, it is the acceptance, by the parties,
of the principle that copyright royalties are legitimately owed to the
proprietors of copyrighted material. Creative endeavors, whether the
product of motion picture producers or of local and national broad-
casters, should not go unrewarded due to the failure to provide for
their protection in a copyright law fashioned before the advent of
broadcasting and cable television.

The delay. in the modernization of the copyright law has engendered
the legitimization of conversion in the field of telecommunication. As
the court of last resort, this Congress ought to render that ill-advised
legitimization a nullity. The Supreme Court in the Teleprompter case
indicated Congress had every right to pass legislation applicable to
CATV and I will not repeat the applicable quote in. my statement
because Mr. Valenti covered it this morning.

Beyond the principle of copyright liability lies the manner in which
the amount of liability is to be determined. A law that confei's a com-
pulsory copyright license on cable television inherently gives CATV
an unfair competitive advantage over free broadcasters, who must
bargain for copyrighted material they use.. It is clear that CATV
would pay much less for the same material, not only under the low
CATV fee levels proposed in I-.R. 2223 but even under the levels sup-
ported by the .opyright owners. For example, FCC figures show that
the typical television station pays 33 percent of its total revenue for
its non-network program material.

I would point out there is a disparity between that figure and the
25 percent figure Mr. Valenti recited this morning. That is because we
have taken the total program costs from the FCC figures without elim-
inating talent costs and other associated-costs.

Despite this inherent unfairness, T,3AB has been willing to support
limited compulsory licenses in accordance with the terms of the
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November 19D1 Consensus Agreement. We believe llat, as provided in
that Consensus, the fee levels for such compulsory licenses should be
determined by an independent arbitration' tribunal, and not by statu-
tory fiat. Such a tribunal would have 1both the timeand the expertise
to sort out the conflicting claims of the interested parties and the com-
plex and elaborate economic datamadvanced in support of those claims.
Traditionally, Congress delegates such complex questions to a body
equipped to examine them in detail. If the claims of the Ca.TV
industry to a very minimal fee are valid, that industry should not be
afraid to submit them to an arbitration tribunal. Moreover, NCTA
specifically agreed that failing agreement between the parties, the
fees would be fixed by arbitration as part of the Consensus Agreement.
As a result of that Consensus, the cable industry has been enjoying the
benefit of permissive new FCC rules on the importation of distant
broadcast stations for ox er 3 years. It ill behooves the cable industry to
continue its retreat from the Consensus.

While the amount of initial liability is of obvious import to the
proprietors of copyrighted material, tlie existence of a tribunal to
readjustl those fees is of equal concern,.The experience of attempting to
find justice, in copyright, within the rigid four corners of a 65-year-old
statute provides compelling evidence for a wisdom of a Copyright
Royalty Tribunal.

Changing technology, both in terms of its sophistication and
breadth, makes readily apparent the need' for future consideration of
rates established in the present. Though a legislative revisiting of
the modernized copyright law may be mandated by the rapidity of
technological change, there is no reason to accelerate that revisiting
by deleting from II.R. 2223 procedures for the fair adjustment of rates.

There are two specific points we would like to make in reference to
this legislation. Our first concern is the scope of the compulsory license
which would be established by tlhis bill. The NAB reluctantly accepted
Ihe Consensus and agreed to support a limited compulsory license for
CATV only because of our belief that the Consensus limitation on the
scope of the compulsory license would be implemented. Provided
that those limitations are implemented, we continue to support the
Consensus.

*We submit that compulsory licenses for CATV systems should
cover only CATV retransmission of local broadcast stations and such
programs from distant stations as are contemplated under the FCC's
1972 CATV rules. An open-ended compulsory license-one, for ex-
ample, that covered all CATV retransmission of distant stations which
the FCC may hereafter authorize-would be a sweeping delegation to
four or fewer members of the FCC to change and even radically revise
the copyright law at any time in the future.

This is a delegation the Commission itself sought to avoid. Speaking
in its 1972 Cable Television Report and Order, the Commission:
emphasized the notion that the limitation on signals under the compul-
sory license was an integral part of the Consensus which had to be
included in copyright legislation, and I quote from their report, "The
legislation that we believe must follow will limit the nrm..ber of distant
signals to which compulsory copyright licenses apply to those specified
in Sections 7 6.59, 76.61, and 76.63 of the Rules." Those alu the sections
whlicih outline which signals cable television stations may -retransmit.
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Moreover, we reject any suggestion that local signals should be
exempted from copyright payment. A compulsory license is an extraor-
dinary remedy which relievesfits recipient of the many burdens of nor-
mal copyright negotiations. Were cable operators willing to negotiate,
as broadcasters do, for the rights to import individual distant signals,
there would, perhaps, be some logic' in the arguments regarding local
signals. But there is no such willingness, in large part because the com-
pulsory license itself provides sufficient incentives to make it desirable.
Beyond the difficulties of application and definition inherent in a local
signal exemption, further reductions in the scope of liability would not
be consonant with the underlying notion of the compulsory license and
ought to be rejected.

The second area of particular concern to the broadcasting com-
munity is retention of that section of H.R. 2223 which provides the
broadcaster a copyright infringement remedy for the impermissible
use of broadcast signals. Broadcasters are fully willing to support any
language which will protect cable operators from harassment under
this provision.

But the NAB feels strongly that willful violations of the signal
allotments and rules for which the compulsory license is given ought
to be the subject of copyright infringement actions. Experience with
the FCC has demonstrated that, even in the cave of repeated viola-
tions, the a'dministrative process is incapable of providing efficient
and effective relief from the unauthorized use of signals.

RMr. Chairman, the need for a revision of the copyright 'law is
virtually defined by the issue of cable television. It is a technology
which springs into being on the uncompensated use of another s
creative product. To the tuthor, who is the subject of the Consti-
tution's concern, the cop. ight law becomes his only hope Ior the pro-
tection of the integrity of his work.

This is a copyright law which, in all likelihood, will stand for
many years to come. It must be flexible, for the future holds in store
even newer technologies. But it must also look to the past-to the
Constitution-to insure that those who profit without paying com-
pensation, of aniy sort, do so in vi-lation of the intent of the Con-
stitution's framers. To the extent Lhat the copyright law nourishes
that evasion, it violates the spirit of the Constitution. It is a violation
of that spirit which must be corrected.

Thank you, Mr. Chairman.
Mr. IKsLiEN3mEmER. Thank you, Mr. Summers.
As General Counsel of the National Association of Broadcasters,

were you personally involved in negotiations leading to the Consensus
Agreement?

Mr. SmarErns. No, sir, I was not.
I was a member of the General Counsel's staff, at that time, Chief

Counsel. I did not participate in those negotiations although I have
spoken with parties who did, on behalf of the Lroadcasting industry,
and I have some knowledge of what transpired.

Mr. KAsTENmEIER. Does your personal knowledge of what trans-
pired, does that limitation accord with preceding testimony given to
this committee, yesterday and today, on the subject ?

Mr. SuixERn. No, I do not think, fully.
Mr. KAsTzrsSmEn. In what connection does it not ?
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'Mr. SU BrIMs. My understanding is that all 'of the' parties-the
three groups represented-were called in together to the White House.

Shortly after the FCC August 5, 1S71 letter-of intent; and follow-
ing a subsequent letter from Senator Pastore to OTP asking for
their comments onthe Commision's letter, the three industry-paities
were called in to OTP and told that it would be good for the pub-
lic interest and for all of, the industries involved, if they could get
together and compromise their differences, because it appeared that
everyone was headed for a lot of court litigation, possible legislative
hearings, and there',was a great-I understand it is refected in the

Commission's Cable Television Repo'rt-a great desire on the part of
the FCC and OTP to get cable moving to thaw out this freeze.

And the only way they felt they could really do that was to get
the parties to compromise their differences. After that initial meet-
ing, it is my understanding there were approximately tlhree meetings
with OTP, but for the most part they were separate meetings.

In other words, OTP met separately with the copyright owners
and with the cable owners, and broadcasters. The broadcast repre-
sentative I spoke with said there were two meetings at OTP involving
just the broadcasters and OTP and one where the broadcasters met
jointly with the copyright owners and OTP.

During these meetings, the industry parties provided input in terms
of what they would like to get in a regulatory package, and what
thev might be willing to compromise.

There was also one meeting at the FCC after this series of approxi-
mately four meetings. There were no drafts, from what I have been
told. They were not even shown any drafts. There were just discus-
sions. After these four meetings, they were called in to OTP. They
were given, for the first time, a written piece of paper-it was the
Consensus Agreement-and told that they could either accept or
reject it, in approximately a week.

There was no chance to revise it.
Mr. KASTEN3MEER. Were all the parties in the same boat e
Just as a matter of fact, did the various groups subscribe to it ? Did

a majority of the various groups involved subscribe although in some
cases there were participants, individually, or particular associations
within groups, that did not subscribe ?

Mr. SuMmERs. Yes. I did attend the NAB board mecting at which
this matter was discussed and finally adopted, but I can tell you from
personal experience that was a very, very bitter meeting.

Many people were bitterly opposed. In fact, everybody was bitterly
opposed, but cooler heads prevailed in the spirit of compromise. I
think the final vote-I am referring back to a piece from Broadcasting
magazine, published a few days after the adoption-the vote was
something like 27 to 3 on the NAB Board. .

I would correct-possibly offer as an informational item -what the
gentleman, I believe, from Teleprompter said yesterday; I think he
said that the NCTA vote was very close-only by two votes. Broad-
casting magazine reported within a week after the adoption that their
vote was 14 to 5.

Mr. I\sENIt.ET.n. I could probably, to the extent that it is impor-
tant, we could probably verify that.
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I, perlhaps, should have asked Mr. Evans. Is it my recollectiondthat
CBS was one of the parties that initially did not agree? One of your
constituent members .

..i.r. -uirqtas. Yes; two membeis of CBS were at that time members
offthe boara,?nd they abstained-from voting on this matter.

Mr. KIASz. jmEIR. It has been represented that the bill. more or less
conforms to the Consensus Agreement. But from your testimony, and
from other testimony, the Consensus Agreement provided that CATV
systems with fewer than 3,500 subscribers would'be exempt.

But that, of course, is not in this bill. How did that cuone about?
iMr. Sur:IEns. I just assume that one of the inputs at OTP by the

cable people was they wanted some kind of. exemption for their smaller
systems. I assume that OTP felt that 3,500 was a reasonable figure,
and it was included in the Consensus. And, of course, as I said, the
parties did not have a chahce to revise or qualify their acceptance, and
so it is part of the Consensus and we do support that. We did support
it in the hearings before Senator McClellan, b t I must say that we
support that 3,500 exemption as a package, as part of the total Con-
sensus. We do not support it broken out asia. separate provision.,<

Mr. KAsTExrNIErn_. In other words, you are saying it was legislatively
renegotiated, and that di )pped out, as well as certain other things,
that your side of the table had wanted?

Mr. SuIrm3nEs. That is right. And something that I think MIr. Va-
lenti overlooked this morning when you asked him what provisions
of the Consensus are not included in the legislation, a very important
one to broadcasters is what we call the trigger provision, which is an
agreement by all parties that the copyright legislation would provide
a compulsory license which would cover only those signals authorized
by the FCC in their 1972 package of cable rules.

Any additional signals they might authorize at a later date would
be subject to full copyright liability.

Mr. KASTENIEIER. On page 3 you indicate, "At the present time the
inequities are imbalanced in favor of CATV" referring, presumably,
to the rules. And you go on to say, further, that "Indeed, the FCC
made it clear that it would have to reconsider these aspects of the
rules favor able to CATV if copyright legislation did not materialize."

Is it your understanding, or your observati6n, the Federal Com-
munications Commission is still in the same stance? That is to say,
it might be disposed to reconsider both those aspects?

Mr. Sr.,r-n:ns. I would certainly hope so. 5We have a petition before
the FCC right now, a petition for rule making, in which we have
reminded them-and this was not only one pronouncement, they made
this pronouncement on three or four different occasions-reminding
them that this was a balancing of the equities.

The need for copyright legislation, along the lines of the Consensus
Agreement, was part of the overall package and they had promised,
if copyright legislation of this nature did not materialize, they would
have to go back to the so-called "distant sigmal" rules and the other
aspects of the rules that were favorable to cable, and reconsider them.

Mr. KasTEN.rrmEn. One other point, and that is, in the bill and in
the Consensus Agreement, a provision that broadcasters would have
recourse to infringement suits along with the originating companies,
who license the broadcasters.
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iVhat is your analysis of the law--or of your licensing agreements
which would necessitate that particular provision in this bill?

Mr. SUtrMEIns. I personally cannot say I am familiar with the agree-
ment or what they provide between the stations, so to speak, and the
copyright proprietor, but I do kno'w there is a tgreat need in our in-=
dustry for some quick way to remedy violations of the cable rules by
cable television systems.

There is a provision ir, the Communications act for a cease and desist
procedure, and show cause orders, but.that is a very cumbersome pro-
cedure and usually a station that petitions the Commission to issue
such proceedings is going to have to wait a year or more before any-
thing happens.

So, I feel it is-very important :that the stations have a right, in. pur-
chasing programing, to remedy infringements of those rights-directly
with the courts.

3Mr. ICSTENZIE1ER. I would like to yield to the gentleman from New
York, Mr. Pattison.

Mr. PArrsoN. Just one question. On the distant signal importa-
tions, the FCC rules now provide for what in terms of importation
of distant signals? I know, generally, what they provide, but is there
a number?

Mr. SctatMFs. Yes. Let us talk, first, about the cable system that is
located outside any television market. That is, a system that is beyond
35 miles of any television station. There are no restrictions on them.
They can carry as many distant signals as they can physically bring
in.

Mr. PAmsoN. They can microwave them?
Mr. SusmmrmFs. Yes. They have some "must carry" provisions-there

are certain stations they have to carry. In the top 50 markets cable
systems are permitted to carry three network stations-and first they
have to draw locally, obviously-and three independent stations.

And, in addition, they can carry two independent stations, but if
in fulfilling their quota of three independent stations they have to
bring in any independent stations to make that third independent sta-
tion, then those they bring in count against that additional two.

You can always get two independents you do not have, but when you
have to bring some in to nmake your quota of three and three, then
those you bring in count against those two additional.

It is a little complex. In the second 50 markets, it is three network,
two independents. Again, you are allowed two additional independents
but if you bring in an independent to make your quota of two inde-
pendents, it counts against the two additional that you are always
-entle-d- to?.

In imai--kts over 100, systems are entitled to three network and one
independent.

Mr. PATrIsoN. If we should pass this bill, and then the FCC should
change its rules to provide for two additional independents, or some-
thing like that, there is nothing in our bill that would-the compulsory
license would still apply as far as our bill is concerned?

Mr. SAuatErns. As far as your bill is concerned, it is open-ended.
And, if the Commission, after enactment of this bill, allowed addi-
tional signals, distant signals, they would automatically come within
the compulsory license. That is contrary to the Consensus Agreement.
That is something we are concerned about.
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Mr. PARSTION. How would, youa resolve that? We could not very
well resolve itin our bill; couldvweI?

Mr. SuNERns. I would think so. You could simply take the provi-
sion of the Consensus Agreement that says the compulsory license is
limited to-the signals that areauthorized by the FCC in 1972, and sim-
ply insert that in yourbill.

It would be clear, then,.-that, any additional distant signals that
are authorized would be subject to full copyright liability. That is
what the cable people agreedtto.

3Mr. PATnsoN. I suppose we could do that, but we would end up
locking the FCC into a position.

Mr. SurmPERs. It would not really be of any concern to the FCC. If
they wanted to authorize additional distant signals, they could go
ahead and dr it, and then the cable people, in terms of those addi-
tional distant signals, would simply negotiate in the marketplace with
the cable proprietors just like broadcast stations do, for the right--
whatever it costs-to carry those additional signals.

We do this with the music people all the time.
Mr. PATTsox. It is'my understanding that-the question I asked

earlier today, that the broadcasters are allowed or authorized to bring
suit, even though they are not the copyright holder?

Mr. SmiMnPis. If it is provided in the contract.
_Mr. PAmTIsoN. I think that that is in the statute.
Mr. KASiMEIEitR. In the proposed bill. That is what I was asking

about.
Mr. S MImERs. Right. We favor that provision.
Mr. PATrISN. I know you do, but could'you give me some rationale

for. chat? In other words, normally the only person who could bring
an infringement suit is the owner of the copyright.

In this particular case, the broadcaster would be bringing an in-
fringrement suit, even though the copyright owner has no interest in
it. Thie cable people are concerned about that.

iMr. SUMIERS. They are concerned about it, but they agreed to it in
the Consensus and agreed to support legislation that prbvided just
as this bill does.

I think you touched upon a very important item, just there, when
youl said the copyright proprietor might not be interested. That is
very true, lie might not, because to him one particular market where
a cable operator is infringing, violating the rules, may not be impor-
tant to him. But, believe me, it is very important to the station in that
market that pays a lot of money to get a movie, or to get a series, and
suddenly finds he is not getting the protection that the FCC rules per-
mit him. I think it is extremely important that he have the right to
enforce that right, especially wvhire the proprietor may not believe it
worthwhile to go to court to protect that copyright.

Mr. PAT1rsoN. No more questions.
Mr. IKASTENMEIER. I just have one or two questions.
We have been talking about distant signals, and the .... rn of

broadcasters and maybe copyiight holders, particularly - o movies
and series, so we have been discussing that.

How about sporting events? That is, professional sports? We are
going to have some testimony on that, but is this not an equally serious
area ?
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And, are the parties, more or less, in the same position as, let us say,
the networks or independent stations are with respect-to:motion pic-
tute associations, or the Association of Motion Pictures and Televi-
sion Producers?

That is to say, are the baseball clubs copyright holders of the games
shown, or retransmitted, or shown later, or whatever, in terms of these
various markets?'

What I am asking is, are the legal roles played by professional'sports
teams in providir.g programs for broadcasters the same as motion
picture producers?.

Mr. Surrmins. No, I do not think so, Mr. Chairman. I think they
have a much more fragile commodity that they own. Unlike motion
pictures and series, sports are sort of a one-time, instantaneous pro-
gram. Therefore, I think you will find. we agree with probably most
of'what the sports people will testify to today.

WVe believe that sports are in a different category and deserve pro-
tection, outside the compulsory license; that there should be full copy-
right liability for sports because of the very fragile, short nature of the
life of the program that is being transmitted.

Mr. KASTENMErER. One of my questions is who, in fact, is the copy-
right holder? Who is the creator, author, of this work? In the case of
a professional baseball game, transmitted over, let us say, a network
instantaneously, whether it is ephemerally recorded or not?

MIr. SuczMErns . Well, I guess thle club, or the league, is the copyright
holder, but the station has purchased thE right to broadcast that game,
usually at a very large sum of money.

If those games--the interest in those games-is diluted in the local
market by the importation of other games of the same sport from
quite a great distance away, then that affects the value of the rights
that the local station has purchased.

And, therefore, we are very much concerned about this.
Mr. IKASTENMmIER. I appreciate that, Mr. Summers.
Thank you, very much, for your testimony today.
Mr. SuJr3Ens. Thank you, Mr. Chairman.
Mr. IAsTEN3EIEr . We would like to welcome the Commissioner of

organized Baseball, Bowie Kuhn, waiting patiently all day.
[The prepared statement of MIr. Kuhn follows, as well as the state-

ment of the National Basketball Association:]

STA=YMZNT OF BOWIE KUHN, COMIMISSIONEB OF BASEBALL

INTRODUCTION

I appear here today on behalf of Professional Basebal!, including 23 Major
League teams and more than 110 Minor League Teams. 1Ms remarks are addressed
to H.R. 2223-the Copyright Revision Bill--as it applies to professional and
amateur sports, commercial broadcasters, and cable television operators.

The central theme of my statement is the necessity for action-either as a
result of Congressional legislation or Federal Communications Commission
("FCC") rulemaking-limiting the wholesale, unrestricted and unconsented
cable importation of distant signal sports programming into Major League
markets, Minor League cities, and team network viewing areas. Our great con-
cern is that wholesale cable importation of distant sports signals under the
compulscry license provisions of this Bill can lead to Ic88, rather than mnorc, sports
programming for the American public.

Section 111(c) of 1I.R. 2223 would permit any broadcast signal to be retrans-
mitted by means of a cable television system, where permissible under the
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FCC's rules, as long as the CATV user paid-a copyright fee to the program
originator. Thus, the.issue of concern to professional sports centers on uhether,
and t6 what extent, cable TV operators should have a compulsory. license to pick
up and transmit at will, across the country, broadcast signals of sporting events.
Cable has asked for the right to transmit sports signals without the permission,
or even directly contrary to the interests, of the-sports teams and broadcasters
involved. This, of course, is a right not possessed by over-the-air Lroadcasters,

Currently, there is an FCC rule-making proceeding in progress which is review-
ing this area. However, the Commission's proposed distant signal/sports rule is
directed to only one of the issues associated with distant signal sports program-

_.ing--same day, same game protection of sports teams' home games. It total;y
fails to deal with the paramount aspect of the distant signal/sports problem-
the unfair competitive position which has been forced upon television stations
and suppliers of copyrighted sports programming that are subjected to cable'J
importation of distant sports signals without consent of the broadcasters or
the sports entrepreneurs.

LAGE NUMBERS OF BASEBALL GAfMES ARE TELECAST EACH YEAR ON
BROADCAST. TELEVISION

Last year, more than 190 television stations carried more than 1,100 games to
fans across the country. In addition to the network broadcasts, i hich include such
feature events as the Monday Night Games and post-season events, each club
provides local broadcasts of its games over team network stations...The total nuin-
ber of games telecast to the public over team networks in each of the last five
years is set forth in Exhibit A.

CABLE THREATENS TO DISRUPT THE CURRENT PATTEI:N AND FREQUENCY OF
TELEVISED BASEBALL

Historically, Baseball has sold television rights at two levels-locally and
nationally. The national rights are sold through the Commissioner of Baseball
and include.the World Series, All-Star Game, League Championship Series and
Saturday and Monday Games of tiea Week. Baseball. has no objection at all to
CATV systems carrying these games throughout the country.

Baseball's problem develops at the local level where each club sells .varying
numbers of its games for exclusive regional telecasts.

Promiscuous importation into a team's home territory of distant sports signals
by cable television permitted by Section 111-whether a team is playing at homle,
on the road or, indeed, not even playing on that date--foreshadows a grave dib-
ruption of the present system of Major League Baseball. The mcst immediate
impact is upon the marketability of a baseball's television package at a time when
there is no shortage of televised baseball games.

The FCC's general distant signal carriage rules, 47 C.F.R. § 76.51, ct seq., Sub-
part D, offer totally inadequate protection to a club expeitneilg an ovcrsaturated
market in which to promote its events.

One development has recently come to light, which provides an actual illus-
tration of the disruption, provoked by unrestrained distant signal importatio,.n. on
the sale by Baseball clubs of the rights to their property. In 1975 the Boston Red
Sox consummated an agree'nent with WSBK-TV in Bobton, Massachusetts for
the sale of their television rights. WSBK-TV, a UIIF station, nade a considerable
expenditure for what it and the Red Sox thought wvas the purchase of exclusive
television rights to Baseball in the Boston market. The station planned to feature
the Red Sox games in an attempt to improve its viewer ratings,. Both the station
and-the Red Sox were dismayed to discover that the viability of their television
package was undercut by eleven cable systems s lthin 35 mi.ltS of Boston nauthor-
ized to carry WPIX-TV, the New York Yankees station, and WOII-TV, the New
York MIets station. Seo Exhibit B. WSBK-TV and the Red Sox will be forced to
bear the unfair competition in their home territory of approximately 200 Mets
and Yankee games a season, over Boston cable systems that calXy the *New York
games without consent and without bearing the expense of co:. .nsation.

Indeed, under the present provisions of Section 111, when the Yankees are
playing at Boston, the Boston cable systems will import the Yankee tele ibWon
signals from New York in direct competition with the gate for the Red Sox-
Yankee game.

A study Baseball conducted, examining all new cable authorizations granted
between M.arch 31, 1972, and March 31, 1973, reflected the sustained and pervasive
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intrusion by cable of.distant sports signals directly into the heart of Major League
territories. It noted that, of the 304 cable systems authorized in that period to
operate in Major League home territories, 171--over 55 percent--were granted
.permission to import the-distant signals of television stations bl oadcabtilg the
games of a competing baseball club.

W'e have further confirmed the serious harm cable poses for bri6adcasters and
tiajor League clubs. Factbook Research, Inc. of Washington, D.C. was asked to
,tabulate CATV systems carrying eleven flagship stations w hich criginate baseball
games. Tue stations selected were chosen to achieve a broad regional repIresenta-
tion. The stations were: KTTV, I&s Angeles, Cal.; KBHIK-TV, San Franclsco,
CaL.; WGN-TV, Chicago, Ill.; WBZ-TV, 2 Boston, Mass.; WTCB-TV, Mlinncapolis,
Minn.; KBMA-TV, Kansas City, Mo.; WOR-TV and WPIX, New York, N.Y.;
WPHL-TV, Philadelphia, Pa.; KDIKA-TV, Pittsburgh, Pa.; KXAS-TV, Fort
Worth-Dallas, 2 Tex.

This recent study shows that more than 13,000 cable systems currently are
picking up the baseball signals of the thirteen originating stations. These systems
serve more than 5.8 million subscribers. However, the most significant statistic is
that 270 cable systems distribute competing distant signals uf basEba'.l games
ivithin 75 miles of Major League cities.'

'SUMMARY OF STUDY BYFACTBOOK RESEARCH, INC.

Total
number of

Total signals from
,number of other clubs

cable carried by
systems Total systems
carrying number of within 75
telecast cable miles of

Channel signals subscribers cities I

'KTTV-Los Angeles. ........... ... .... . 164 757, 751 75
,KBHK-San Francisco ..................-..- . 85 514, 366 0
WGN-Chicago .---..-....-... .......................--.. 101 325, 479 !5
WBZBoston .................................... 87 204,882 0
WTCN-Minneapolis .-........ .. .......- ,-....... -- 80 155, 610 0
KBMA-Ksnsas City --......................... 66 152, 705 0
WOR.New York City- ... .......... .... .. 195 1,186,383 72
WPIX-New York City ............ ... ... 215 1, 274, 936 74
WPHLPhilaelphila . ................. 101 623, 800 58
;DKA-Pittsburgh ................. ....... . 175 480, 055 14
WBAP-Fort Worh-Dallas ................................. ..... 46 120, 567 0

Total .... ................................................. 1,316 5,826,544 270

i Includes only systems carrying distant signals. This excludes the siltuation whewl the cable systen carying another
team's games, the other team's orlginating broadc.st television station and the hut, team's over-the-a,. staton aie all
within tne same markeL

This study demonstrates the very si,_djflcaz.t present distribution of distant
asports signals. When combined with .he earlier study of new cable authoriza-
tions and even a conservative projectic . of the number of systems authorized
to operate which will start up in the not-too-distant future, it provides a solid
basis for our concern with the unfair competition which cable posea for broad-
casters and sports entrepreneurs.

Thus, in the absence of any more protection than that offered ay the FCC's
general distant proposed signal carriage rules, a massive invasi,. of Major
League home terrJtodes by cable is virtually inevitable. Most Major League
clubs are located in or near cities which are in the "top 50" television markets.
Under the FCC rules, in addition to the signals of the three networks, cable
systems in the "top 50" markets may carry signals from as many as three inde-
pendent broadcast television stations. Cable systems in "second top 50" markets

As of the ]975 baseball season WSBK-TV will be carrying Boston's games.
2 ThIs station's call letters were WBAP.

'Thls figure of 270 systems is composed only of those signals that could trulv be classi-
fied as distant. Therefore, any cable system, %lthln 75 miles of a home team brunadea.t
television station, carrying the signal of another team's over-the air station thalt itbelf i
aitlhfn 75 miles of the home team station. is not included in this flgure. For example. a
evlr tcptein within 75 miles of KBHK-TV, the San Fzancleco Giants' station, carrying
the nei.rby Oakland A's team station, KPIX-TV, is not Included in the figure since, for
the purpose of this study, it is not a distant signal.

57-786--76--pt. 2-8
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are.permitted to carry two independents. Many of the.most popular independent
stations selected for carriage are flagship stations for team networks.

The influx .into a given home territory of a multitude of cable-transmitted
games inevitably will decrease the value of:all games. Consequently, teams can
expect to receive less money for the sale of their television rights,6 while simul-
taneously experiencing a drop-off in home game attendance. Such a phenomenon
would. be in part attributable to the fact that sports events are unique among
television fare. Once a game has been played, its value is, for all intents and
purposes, spent.6 Thus, if a baseball team expects any returns, they must be
generated at the time the game is ao-.ally. played or initially telecast. When
a home team is playing on the road and telecasting, its game back to its home
city, and a competing game.is brought in by cable as a distant signal; the value
of the home team's telecast is lessened.

Baseball simply cannot afford this arbitrary diminution of its revenues. Our
most recent data indicate that one-fourth of all team income.is from broadcast
revenues. When one also realizes that over one-half of the mqjyor league teams
lost money last year, it becomes apparent that any severe diminution of broad-
cast revenues can be devastating.

Beyond the immediate impact of cable on television revenues, there is the
added factor that in many markets sports programs may be reaching a satura-
tion point. Indeed, such a viewer-saturation effect can have an impact on home
game attendance, since the increased availability of competing games by cable
could satisfy a fan's desire to attend the live event.

Further, cable's importation of distant signals threatens Baseball's minor
league organizations which provide live professional competition in more than
100 cities across the nation. Almost 11 million fans enjoyed the 6,791 minor
league baseball games played last year.7

Protection of minor league gate attendance is essential to permit the con-
tinuation of this important local community activity. Also, the minor leagues
are the central source of young talent for the major leagues; the major league
teams spend more than $25 million per year in player development. Without a
viable minor league system, the majors could expect to, suffer from severe
diminution of p-ayer quality, fan apathy, and, ultimately, a severe dilution of
the skill level of major league teams. The minors, which are already subsidized
in large part by the major leagues, are likely to suffer even greater home gate
losses if forced to compete with cable-imported major. league games.

We are fearful that the minor leagues cannot survive without some measure
of protection from unconsented cable importation of distant signals. Signifi-
cantly, home gate protection for minor league clubs within a limited geographical
area is totally consistent with established Congressional policies.

Further, most of the major league teams televise their games widely over team
networks. Just as the home gate and the value of televised games in a teamn's home
territory would be reduced in value by a proliferatoln of cable distant signals of
competing games, so also would the value of the rights of the stations which
widely earrv the game on the team networks. Weaker, less attractive teams would
boar q diqproportio',ate share of the- loss, compounding the problems associated
with their already uncertain financial outlook.8

THE PnOPOSED SOLUTION

B1oseball believes that a satisfactory resolution of the problems fomented by
distant signal importation can most appropriately be accomplished through the
Copyright Revision Bill. The power of a program producer to exercise control
ov.er his property is a logical component of any copyright scheme. Monetary com-
pensation alone, as is provided by the compulsory licensing portion of Section 111

Sec Exhilbit C.
v In 1969 morn than 25 oercen -of Bnseball's total operating revenues were derived

from the sale of broadcast rights. In re Amendment 9f Part 76 of the Conmitlslon'e Rules
nnrl Reaolations Relative to Cable Televifeon and the Carriage of Sports Programs on
n-ble Television Systems (hereinafter "Amendment of Part 76' ), Docket No. 19417,
Comments by the Commissioner of Baseball at 14 (1972).

dAmendment of Sections 7S.6{3(b)(2) and 74.1121(a)(e) of the Commeission's Rules
and Regulations pertaining to the showofing of eports events or, over-thc-air mubsorintlon
etle'isfon or bl cable casting, First Report and Order, Docket Nos. 19554, 18893, F.C.C.
75-369 at 16 (released April 4, 1975) (Robinson dissenting).

7 The 11 million figure includes attendance in the Mexican League; the total of 0,791
games does not include those played in the Mexican League.

1s r. United States v. National Pootball League, 1c6 P. Supp. 819, 823-25 (B.D. Pa.
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of the Copyright Revision Bill, Is not a sufficient solution to this problem as far as
Professional Baseball and' other sports are concerned. It is highly unlikely that
any system of copyright royalties could reimburse the public, the broadcasting
television industry or Professional Baseballfor their collective losses.

Asid from the immediate impact of distant signals on over-the-air television
and Easebail, ultimately, she public will suffer the most. The proposed law could
force sports to cut back substantially on the number of games available over the
air and require that sports look to alternative forms of distributing their games

Lhe public. It should be perfectly apparent that Baseball strongly prefers the
present system which permits over-the-air telecasts of so many games.

For the reasons set out above, compulsory licensing as proposed in Section 111,
without the imposition of restrictions such as those proposed by Baseball-
whether as a result of Congressional o. FCC action-will seriously impair the
vitality of amateur and professional sports and their relations with over-the-air
broadcasters, While the factual situation we discuss pertains specifically to
major league'baseball clubs, the general picture presented applies to all profes-
sional sports leagues and to amateur sports as well.

A persuasive case can be made in support of the position Baseball advanced in
the earlier Se.ate hearings on this matter-that the copyright owner of sports
programs should retain the same full control over the distribution of his product
by cable television that he has in the instance of over-the-air television. However,
in a spirit of compromise, and in an attempt to assist in a prompt resolution of
this matter, we have proposed a significant limitation on sports' control of their
product vis-a-vis cable-a proposal which will still recognize the vital interests
of telecasters and sports program originators. We believe that this compromise
proposal can furnish the basis for a prompt and equitable resolution of this issue.

The Baseball compromise is tailored to the legitimate and essential interests
of sports, cable, and broadcasters. It has five elements:

First, there should be a 75-mile zone around major league cities into which
cable could not import distant signals on an unconsented basis. This area sur-
rounding major league cities is preeminently important to professional sport.
A 75-mile zone defines, at the very minimum, the drawing area for home games.

The value of the telecaster's programming, of course, is dependent upon its
exclusivity in the market. It is self-evident that no competing telecaster in the
market has a compulsory license to bring in competing games; ro cable cormpeti-
tor should have that power. Since the flagship station makes the major contribu-
tion to the sales value of a team's television package, it is vital that it not be
subjected to devastating, uncontrolled competition from cable television.

Second, we also recommend a twenty-mile zone of protection around minor
league cities on the day a team is playing at home. This reflects the legitimate
interests of home gate protection recognized in the Sports Broadcasting Act of
1061, exempting the pooled network broadcasts of Baseball and several other
professional sports from the antitrust laws.

Third, a thirty-five-milt zone of protection (or Grade A contour) should be
imposed around stations on a team broadcast network on the same day that
a given station is telecasting a game. This protection is essential to protect a
broadcaster from a cable system's importing, on an uncunsented basis, competing
games which would dilute the value of the telecaster's programming. The
Commission, in its recent pay cable First Report and Order, established that
the development of cable services will satisfy the public interest standard
only if it is done in such a fashion that programming on "conventional advertiser
supported television broadcast stations" does not suffer a consequence.

Foulrnth, all cable systems as they existed as of lMarch 31, 1972 should be
grandfathered. Cable operators were clearly warned by the Commission as of
that date that their activities would be subject to the Commission's sports rule
in this proceeding. Such a grandfather provision would protect well-established
cable operations which serve the rural and mountainous areas of our country
that require cable to provide adequate programming.

Flifth, we also recommend no restrictions on cable picking up a sports program
which is distributed on a nationwide basis. Thus, cable could carry the World
Series, the All-Star Game, the Super Bowl, Monday Night Football, etc. The
only limitation would be that cable could not carry the game into specific team
localities where network broadcasters cannot do so under relevant legislation.

WVith the exception of the limitations listed above, cable would be free
to carry distant signals in accordance with the general Commission rules. The
Baseball compromise is designed to recognize the legitimate interests of all
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three conerned parties-cable and its subscribers, bloadcasters and their
viewers, and the owners of copyright sports programs and fans of major and
minor league teams.

It is most important to emphasize that this compromise proposal does not
involve a "blackout" of sports programming. Rather, what is involved here is
simply the right of a progiam originator to determine when and where its prop-
erty is to be made available. A broadcaster has no compulsory license permitting
him to ifiport a telecast of'any given sports contest into a community. Certainly,
no one would call it a "blackout" because the broadcaster'must negotiate in the

'first instance with the sports entrepreneur. There is, likewise, no "blackout" of
games carried by cable. The issue is whether cable should have compulsory
license as a matter of law to import distant signals over the objections of the
local broadcaster and the sports entrepreneur.

EXHIBIT A

NUMBER OF MAJOR LEAGUE BASEBALL GAMES TELECAST ON BROADCAST TELEVISION, 1970-74

1970 1971 19721 1973 1974

Home Away Home Away Home Away Home Away Home Away

Atlanta Braves ..... 0.... O 20 0 20 0 20 0 48 0 58
Baltimore Orioles.-........ 7 45 6 45 8 44 8 44 9 43
Boston Red Sox ............. 26 30 27 29 27 35 17 48 22 45
California Angels . ….. . .0... 0 26 0 25 0 26 0 30 0 25
Chicago Cubs ...-...... 81 63 81 67 81 67 81 67 78 65
Chicago White Sox .- ..... 81 48 81 48 81 2) 81 48 74 51
Cincinnati Reds ........... 5 30 5 29 35 () 5 30 1 30
Cleveland Indians .-.. . .... 19 30 19 29 19 2 O 32 0 40
DetroitTigers.... ... 11 29 11 29 11 29 12 28 10 30
Houston Astros -............. 9 14 0 15 0 14 0 20 0 20
Kansas City Royals ......... 9 26 0 25 2 24 0 28 0 35
Los Angeles Dodgers . .-... 1 20 1 24 0 22 0 22 0 20
Milwaukee Brewers ........ 10 16 9 17 7 26 10 20 10 20
Minnesota Twins ............ 4 46 4 46 4 46 0 30 0 30
Now York Mets ...-........ 75 42 73 43 68 49 58 54 51 69
New York Yankees ........ 45 45 51 49 43 35 37 32 40 37
Oakland A's ............... 0 25 1 25 0 25 0 22 4 17
Philadelphia Phillies ........ 17 40 17 53 18 50 24 46 23 42
Pittsburgh Pirates ....... 0 33 0 38 0 38 0 38 0 38
St. Louis Cardinals ... 0...... 26 0 25 0 26 0 29 0 29
San Diego Padres ..... : .... 0 20 0 18 0 22 0 0 0 0
San Francisco Giants ....... 0 29 0 18 0 17 0 22 0 20
Texas Rangers ............. 0 42 6 34 5 19 0 22 0 23

Total ................ 400 740 392 751 379 741 333 760 322 787

I Figures for 1972 came from the Sporting News, April 8, 1972, at 33-34.
i Includes at least 41 away gain:.
3 No breakdown of 'his figure into home and away portions available, however, given the 1970 and 1971 tigures, the 35

total figure was piobably ccmposed of 5 home and 30 away games.
4 This team was located in Washington, D.C., during 1970 and 1971.

EXHIBIT B

IWARNER CABLE OF JMASSACHUSETTS INC.,
Boston, Mass., February 26, 1975.

DmAn SUBSCRnIER: Warner Cable has some exciting news for you!
Effective this Spring, Warner Cable will bring you by microwave the two

Independent New York channels, WOR-TV, Channel 9, and WPIX-TV, Channel
11. This will mean:

44 additional full-length movies, on the average, each week I
Great added sports coverage:

The New York Yankees (baseball)
The New York Mets (baseball)
The New York Knicks (Basketball)
The New York Nets (basketball)
The New York Rangers (hockey)
The New York Islanders (hockey)
The New York Sets (World Team Tennis)

14 additional comedy series, on the average, each week.
7 additional hours of drama, on the average, each week.
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It's really an exciting package! And remenmber-these are two of the out-
standing independent stations in the United States, not just more of the same
network-affliated programming.

A new channel guide, for use when the New York channels become available,
is enclosed for your convenience. Our scheduled effective date for these channels
is mid-March, barring any technical delays.

At this time, we also have to report that inflation has severely affected
Warner Cable, as it has every other business. As a result of spiraling costs,
it is necessary to propose rate adjustments in accordance with the rules of the
Massachusetts Community Antenna Television Commission. Determinations as
to our rates will be made by the Issuing Authority of each municipality. we
serve, following public hearings held by the Authority at a time and plaie
to be announced at a later date. A copy of our proposed rate schedule is on the
other side of this letter.

I wish to assure you once again that we at Warner Cable are determined to
maintain our high standards and to continue to improve our service to our
subscribers. The addition of the two New, York channels reflects this deter-
Rnination. We are confi - nt you will be as enthusiastic about them as we are.

Our best wishes fo .,ontinued great viewing on Warner Cable!
Sincerely yours,

JOH1N TW. FREENNIXG,
Public Affairs Manager.

[From the Boston Sunday Globe, Apr. 20, 1975]

SPORTS REALLY STARTING TO OVERFLOW-REASON Is CABLEVISION

SporTView/J~ACK CRAIG

It has finally happened. That mysterious medium, cablevision, has landed
with a bang on local sports.

Some 32,000 households in six Greater Boston cities will be able to tune in-
the Mets and Yankees television schedule this season, for a total of 172 games.

The action rebults from the importation of WOR-TV and WPIX-TV in New
York City. The former carries the Mets, the latter the Yankees. In addition,
WOR-TV picks up the road games of the Rangers and Islanders, Knicks and
Nets, probably the WTT Sets, and later in the summer preseason games of the
Giants. In fact, if the New York winter teams did not bomb out of the playoffs
so quickly, the sports cup would be overflowing even more.

The saturation is taking place in some 9000 homes in Somerville, 6700 in
Medford, 5600 in Malden, 4800 in Everett, 3000 in Chelsea and 2800 in Winthrop.
Each of these cities has a cable company that is part of Warner Communications,
a national corporation underwriting pickup of the New York signals at a cost
of about $1000 a month.

By late summer 'he two New York stations are expected to be part of the
cable service of Colonial Cable, which operates in Revere, Woburn, Stoneham
and Burlington in approximately 10,000 homes.

In Fitchburg, Gardner and leominster where Teleprompter is the parent
company, the New York stations already have piped in to 8500 homes and that
cable system is expected to link up shortly in Worcester.

The two New York stations are naturals for cable throughout the East because
of their relative closeness and the fact they are strong independents which
emphasize sports.

Network affiliate stations are unattractive because they offer largely diplicate
programming with local stations, and this is prohibited by the Federal Com-
munleations Commission.

The Red Sox and Ch. 3S have rLasun to be unsettled by the arrival of so many
Mets and Yankees, .mes. There are no rights-fees involved to either the local or
out-of-town teams a. stations involved. As cable inevitably grows there will be
siphoning of TV revenue that is the underpinning of sports franchises. In fact,
three Sox-Yankee games at Fenway this season not on Ch. 38 will be carried
to local cable hookups via WPIX-TV.

Major league baseball has filed a proposal, and the NIIL soon will follow,
asking for a ban on importing distant signals within 75 hiles of a big league
team, and within 20 miles of a minor league city. Also, the incoming games
would be prohibited when the local team is at hom!, for either a day or night
game.
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These rules seem much too strong for adoption,-)g the FCC, but the subject
probably will be resolved within the next few months by the Federal agency. In
fact, the deadline 'for filing opinions is in two days.

However, with cable companies making heavier and heavier investments
nationally, and more and more families buying the service at about $5 a month,
the difficulty in turning back the rules increases. After all, the FCC members
are creatures of Washington politicians, hardly likely to desert their constitu-
ents on behalf of television stations and powerful sports franchises.

Of course, the cable industry is not being altruistic. In an area in which
improved reception is not a key to buying it, something exLra must-be provided.
And in this area, sports is that something.

The FCC is aware that most sr :rts teams, however, want to make use of pay
cable, that offshoot of cablevision, which would reduce free telecasts and require
fans to pay about $5 a month for a special channel to watch games, wish the
clubs getting a piece of each subscriber's money.

Steve Fredericks will become permanent host of TEX's new Sportswatch,
daily 4-7 p.m., beginning April 23, giving up his job as sports director at
WEEI. His temporary-and perhaps permanent-successor at WEEI will be
toy Reiss ... The WBZ Radio and Ch. 4 decathlon-style Good Sports Com-
petition, divided more equitably this year, lured more than 800 entries in the
first 10 days of promotion, far ahead of last year's total ... The Globe's basket-
ball man, Bob Ryan, is blossoming on radio, as co-host each Saturday morning
(11 a.m.) of Station WILD, a basketball-oriented show and with morning
reports on WMEEX after each Celtics playoff game.

EXHIBIT C

Local Clubs Regional Television Networks"

Oakland Athletics: KPIX-San Francisco; KTXL-Sacramento; KOLO-
Reno; KMNTH-Fresno-Visalia.

California Angels: KTLA--Los Angeles; KABC-Los Angeles; KCOP--Los
Angeles; KHS-ITos Angeles, KNBC-Los Angeles; KNXT-Los Angeles;
KTTU-Los Angeles.

Baltimore Orioles: WJZ-Baltimore; WTTG-Washington; WBAL-Balti-
more; WRC-Washington; WMAL-Washington.

Boston Red Sox: WSBK-Boston; WTEV-N-ew Bedford; WWLP-Spring-
field, Mass.; WVNY-Burlington, Vt.; WGAN-Portland, Me.; WGAM-
Presque Isle, Me.; WABI-Bangor, Me.

Detroit Tigers: WWJ-Detroit; WKZO-Kalamazoo-Grand Rapids; WJIM-
Lansing; WNEM-Flint-Saginaw-Bay City; WWTV Traverse City; WWOP-
Sault Ste. Marie; WTOL-Toledo; WKJG-Fo't Wayne.

Kansas City Royals: KBMA-Kansas City, Mo.; KCBJ-Columbia, Mo.;
WIBW-Topeka, Ks.; K'lTC-Springfield, Mo.; KMIT¥--Omaha, Neb.; KOLN'-
Lincoln, Neb.; KAYS-Hays, Ks.; KLOE-Goodland, Ks.; KGIN-Grand Island,
Neb.

New York Yankees: WPIX-New York, N.Y.; WDAU-Scranton, Pa.;
WBJA-Binghamton, N.Y.; WSYR-Syracuse, N.Y.; WSYE-Elmira, N.Y.;
WWNY-Watertown, N.Y.; WUTP--Utlca, N.Y.; WHCT-Hartford, Conn.;
WRGB-Schenectady, N.Y.; WATR-Waterbury, Conn.

Atlanta Braves: WTCG-Atlanta, Ga.; WHMA-Anniston, Ala.; WBMG-
Birmingham, Ala.; WTVY-Dothan, Ala.; WAAY-Huntsvllle, Ala.; WCOV-
Montgomery, Ala.; WCFT-Tuscaloosa, Ala.; WJKS-Jacksonville, Fla.;
WCIX--Miami, Fla.; WSWB-Orlando, Fla.; WJHG--Panama UAty, Fln.;
WEAR-Pensacola, Fla.; WTOG-St. Petersburg, Fla.; WALB-Albany, Ga.;
WJBF-Augusta, Ga.; WYEA-Columbus, Ga.; WCWB-Macon, Ga.; WJCL--
Savannah, Ga.; WGNO-New Orlean3, La.; WRET-Charlotte, N.C.; WFMY-
Greensboro, N.C. WRAL-Raleigh, N.C.; WCIV--Mt. Pleasant, S.C.; WIS-
Columbia, S.C.; WSPA-Spartanburg. S.C.; WRCB-Chattanooga, Tenn.;
WKPT-;;ingsport, Tenn.; WTVK-Knoxville, Tenn.; WNGE-Nashville,
Tenn; WRT-Roanoke, Va.

Chicago Cubs: WGN-Chicago, Ill.; WTVO-Rockford, Ill.; WQAD-Quad
Cities, Ill.; WOIA-Champaign, Ill.; WMBD-Peorla, Ill; WMTV-Madison,
WIs; WFRV--Green Bay, Wis.; WKBT-Lacrosse, Wis.; WAN--Ft. Wayne,
Ind.; WSJV-South Bend-Elkhart, Ind.; WLFI--Lafayette, KMEG-Sioux City,

X Based on data compiled in 1974.
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Iowa; WBI-Des 'Moines-Ames, Iowa; KOF(--Cedar Rapids; WOW-Omaha,
Neb.; KOLN-Lincoln, Neb.

Houston Astros: KPRC-Houston, Tex.; KALB-Alexanrlia, La.; KTVV-
Austin, Tex.; KRBZ-Baton Rouge, La.; KBMT-Beaiumont, Tex.;
KBTX-Bryan, Tex.; KZTV-Corpus Christi, Tex.; KTVT--Fort Worth, Tex.;
lrNI-Lafayette, La.; KPLC-Lake Charles, La.; IKVTV--Laredo, Tex.;

KTREF-Lufkiqi, Tex.; KMID-Midland, Tex.; KNOEI---Monroe, La.; WGNO-
New Orleans, La.; KCTV--San Angelo, Tex.; WOAI-San Antonio, Tex.:
KXII-Sherman, Tex.; KTBS-Shreveport, La.; KLTV-Tyler, Tex.; KWTX-
Waco, Tex.; KRGV--Weslaco, Tex.; KFDX--Wichita Falls, Tex.

Montreal Expos: WP'Z-Plattsburgh, N.Y.
Pittsburgh Pirates: KDKA-Pittsburgh, Pa.; WJAC-Johnstown, Pa.;

WTRF-Wheeling, W. Va.; WSEE--Erie, Pa.; WTAP-Parkersburg, W. Va.
Philadelphia Philliles: WPHL-Philadelphia, Pa.; WGAL-Lancaster, Pa.;

WLYH--Lebanon, Pa.; WNEP--Wilkes-Barre, Scranton, Pa.
St. Louis Cardinals: KSD-St, Louis, Mo.; EKFPW-Ft. Smith, Ark.; KAIT-

Jonesboro, Ark.; KARK-Little Rock,, Ark.; WEEK-Peoria, Ill.; WGEM-
Quincy, Ill.; WICS-Springfield, Ill.; WFIE-Evansville, Ind.; WIIL-Terr6
.Haute, Ind.; WPSD-Paducah, Ky.; KTWV-Tupelo, Miss.; KOIU-Colth..Jia,
MJo.: KUHI-Joplin, Mo.; KOLR--Springfield, Mo.; KMTV---Omaha, Neb.;
KOTV-Tulsa, Okla.; WIC-Memphis, Tenn.; WGN--Nashville, Tenn.

San Francisco Giants: KTVU-San Francisco-Oakland,; KTXI,--Sacra-
mento, Calil.; KMPH-Visalia, Calif.; KPHO-Phoenix, Ariz.; KZAZ-Tucson,
Ariz.

Texas Rangers: KXAS-Ft. Worth-Dallas, Tex.; KVRL--Houston, Tex.
Milwaukee Brewers: WTMJ-Milwaukee, Wis.: WKOW-Madison, Wis.;

WXOW-La Crosse,Wis.; WAOW-Wausau, Wis.; WBAY-Green Bay, Wis.;
WAEO--Rhinelander, Wis.; TvLUC--Marquette, Mich.

Chicago White Sox: WSNS-Chicago, Ill.; WCEE--Rockford, IlI.; WLFI-
Lafayette, Ind.: WNDU--South Bend, Ind.; WAND-Decatur, Ili.; WRAU-
Peoria, Ill.; WEHT-Evansville, Ind.; WANE-Fort Wayne, Ind.; WTHI-Terre
Haute, Ind.; WOO-Davenport, Iowa; WTTV-Indianapolis, Ind.

Los Angeles Dodgers: KTTV-Los Angeles, Calif.; KBAK--Bakersfield, Calif.
New York Mets: WOR-New York, N.Y.; WTEN-Albany, N.Y.; WSYR-

Syracuse, NY.
Minnesota Twins: WTCN--Minneapolis-St. Paul; KXJB-Fargo, N.D.;

KXMC--Minot, N.D.; KDIX--Dickinson, N.D.; IKXYB-Bismarck,. N.D.;
KSFY-Sioux FAls, S.D.; KXMD--Williston, N.D.; KCOO-Aberdeen, S.D.;
KROC-Rochester, MIin.; KCMT-Alexandria, Min.; KNIMT-Walker, Min.;
WEAU--Eau Clair, Wis.

Cincinnati Reds: WLWT-Cincinnati, , Ohio; WLWD-Dayton, Ohio;
WLWC--Columbus, Ohio,; WLWI-Tndianapolis, Ind.; WSAZ--Huntington,
W.Va.; WLEX--Lexington, Ky.; WLKY-Louisville, Ky.: WLIO-Lima, Ohio;
WKJG-Ft. Wayne, Ind.; WHIZ-Zanesville, Ohio; WKYH-IHazard, Ky.;
WIIL-Terre Haute, Ind.

Cleveland Indians: WJW--Cleveland, Ohio; WYTV-Cleveland, Ohio.
San Diego Padres: XEtTV-San Diego.

STATEMENT BY THE NATIONAL BASKETBALL Ass0CIATIONr

The National Basketball Association strongly urges the adoption by this sub-
committee of an amendment to the Copyright Revision Bill to exclude secondary
transmissions of live sports events by cable systems from the compulsory licensing
provisions of the Bill.

From the perspective of the National Basketball Association, the ability of its
member teams to control when and where their games are broadcast is the key
to the preservation of a valuable source of live entertainment as well as tele-
vision broadcast material. Unlike the typical copyright holder, a professional
snorts team does not produce a game primarily for television viewing. Moreover,
the.broadcast value of a team's product perishes after the first broadcast whereas
other copyright holders can anticipate additional revenues when their product is
syndicated for second runs in secondary markets. Therefore even a proposal such
as compulsory licensing will have a limited relevance to professional sports and
will not solve the unique problem of such program sulpliers. The saturation of
home territories with unlimited cable transmissions of competing games will
reduce vital team revenue from the home gate and, by fragmenting the potential
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television audience, will also deprive teams of fair compensation for local broad-
chat rights.

Under such conditions, some NBA teams cannot survive. Contrary to their
deslre, many teams may be compelled to curtail their broadcast sched. le to
regain control of' the distribution of their games. Thus, the unfortunate. but
possible net effect of increasing the sports programming available to the limited
segment of the public physically and financially able to'eceive CATV will be to
reduce the amount of local sports programmingaoffered by free over-the-air tele-
vision, and, conceivably, to reduce the number of teams competing before live
audiences. Plainly, these results are not in the public interest.

The cable interests have opposed the right of sports teams to control the dis-
qemination of their broadcasts on the ground that communities dependent on cable
for sports programming will lose that programming. The National Basketball
Aqsociation as wll as other professional sports have repeatedly recognized the
needs of these communities and have expressed approval of a grandfather clause
which would protect the sports carriage right of all systems established prior to
March 31, 1972, which are the systems that service these communities.

The National Basketball Association also believes it vital that Congress con-
clusively resolve the admittedly complex but already exhaustively examined
question of sports carriage by cable television. The Supreme Court 1 has Indi-
cated that the regulation of the relationships among copyright holders, cable
operatces, advertiser; and the public is the job of Congress. Likewise, the Fed-
eral Communications Commission has expressed a reluctance to mediate between
these corflicting interests, has tended to take a narrow ilew of its jurisdiction
in the area and, most importantly, has repeatedly sought guidance from Con-
gress. Having undertaken the enormous task of revising the copyright laws to

cecount for twentieth century technology, including cable television, Congress
cannot consider the task to be completed until the sports/cable issue is fairly
resolved.

Respectfully submitted,
NATIONAL BASKETBALL ASSOCIATION,

By ROBERT M. KAUFMAAN,
MYRA J. GBEEN, of Counsel.

TESTIMONY OF BOWIE KUHN, COMMISSIONER OF BASEBALL

Mr. KuE N. Thank you, Mr. Chairman.
I have submitted a statement to the committee which I trust you all

have. In my copy, I notice that it states at the outset, that I appear
here today on behalf of professional baseball, including 23 major
league teams. Per'haps somebody had a prophetic view, but that is a
typographical error. I do appear on behalf of 24 major league teams.
Tlhat is the way your copy should read.

I have also brought with me, and submitted, a statement on behalf
of the National Basketball Association. They are not appearing here,
actually, today, but they have submitted a statement, and you have
that.

Mr. KASTExNEIEn. Without objection, that statement will be re-
ceived and. be made a part of the record, along with various exhibits
you have attached to your statement.

Mr. KumN. Thank you, Mr. Chairman.
I would like to take a very few minutes, really, to just touch on

some of the highlights of this problem, as we in professional baseball
see, and-I will not follow my written statement which I hope you will
have an opportunity to read.

This matter of distant signals is obviously one of very critical im-
portance to us in professional baseball. I think I can say, generally,
that this is true with respect to other professional sports, and with
respect to amateur sports.

i Teleprompter Corp. v. OBS, 415 U.S. 394 (1974).
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I think one of the-if I may just go back to what I think is sort of
the fundamental of the problem--I think it is fair to say that pro-
fessional baseball, and indeed, sports in general, have done a tre-
mendous job of providing television broadcasting to the people of
the United States.

We in professional baseball &a4e putting on the air annually almost
1,200 games a year. This means that we are actually televising throiugh
the various local broadcasting contracts that we have in our major
league cities, just about 60 percent of the baseball games that we play.

And, certainly that does suggest that there is very little shortage
of major league baseball on the air in the United States.

In addition, all of our games are carried-almost all of our games,
with very few exceptions, are carried by radio, at home and away, so
that it is fully available to the fans -who follow baseball.

Wre also sell a national package to the National Bioadcasting Sys-
tem through which we put on a game each Saturday, and we -have a
Monday night game and the World Series and the All Star game, and
the League Championship Series. We are putting on, in addition, a
very large amount of baseball in that way.

I think it is fair to say that everybody in the country has a very
substantial amount of baseball television available to them; indeed,
in some places not only do they have substantial, but an enormous
amount of baseball television available to them. For instance, in NTew
York, our two clubs there are telecasting just about 200 games an-
nually, so we have an enormous amount of games telecast locally.

In addition to that, you have the local network telecasts in Chicago.
Last year the Cubs and White Sox telecast 268 games locally, so there
was an enormous number of games available to the public there.

All of this, I think, demonstrates the point I am trying to make;
that we have not been backward in trying to put our product out for
the public to see. I think this is an important part of the backdrop in
trying to understand the position we do take on this distant signal
question.

It seems to me, under these circumstances, when thae cable carries
baseball in places where it is not now on television, or carries baseball
to other places, is what I am trying to say, they are not providing any
new or novel service to the public.

The concept of specialized service is certainly not met by carrying
yet more baseball to yet more places in the United States. There is, in a
nutshell, plenty of baseball there. Still, we find today that there is a
great many cable systems which have been authorized by the Federal
Communications Commission to do just exactly this, to pick up exist-
ing baseball signals and carry them into other communities.

We made a study of the licenses issued by the Federal Communica-
tions Commission in the year following the end of the freeze. During
that time, 171 cable systems in major league territories were author-
ized to carry baseball broadcasts from other communities. At any given
point in time, this number is a very large number and it is an increts-
ing number. So, we are not talking just about the theoretical possibili-
ties that may come, and the theoretical possibilities I tllink we can
project are very significant. We are talking about actual carriage
today of the signals. lhlho knows what is coming? But today, we have
10 million homes with cable. Projections are, in the not too many
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-years-hence, we will have as many as 22 million homes with cable. And
so, the potential for carriage of existing television signals through
these systems is very great.

I do not think it is unrealistic of us to wonder just what the impact of
that could be, if more and more and more authority is given to cable
to carry distant signals of major league baseball games.

Obviously, we would have no standing to come here and talk if there
were not some potential impact on professional baseball, potential or
actual impact. 'We think there is a very real impact on purofessional
baseball.

First off, we see a distinct potential for damage to our local gate
through more and more television coming in through cable. And you
must realize that is a very important point to us, because about two-
thirds of our revenue comes from gate. WYe have a very highll percentage-
of ouir revenue which is attributable to gate.

In addition, it places in some jeopardy the level of income which we
are able to get today from the sale of broadcast rights. About 25 per-
cent of our revenue today comes from the sale of broadcast rights. And
more than half of that comes from the sale of these local broadcasting
rights.

TWe see a distinct potential for harm to the local broadcasters to
whom we sell our rights. We have been in contact with these people
and in many cases they are extremely concerned about the potential
impact of cable. I am thinking here, among others, of the Ui-IF stations
which presently have really backboned their carriage, their general
carriage of programming, onto the use of sports programming.

A station in Boston, XVSBK, has really backbone on carrying the
Boston Red Sox and the Boston Bruins games. They do this, as far as
baseball is concerned, under an existing contract. In the city of Bos-
ton today, in the greater Boston area, there are 11 cable systems
authorized to carry major league baseball in competition-and I sug-
gest unfair competition-witll the program rights which WSBK has
acquired from the Boston Red Sos.

Mr. KAsTEN3F.rER. You say authorized; authorized by whom ?
Mr.. I TrnN. The Federal Communications Commission, under their

license.
When I say that WSBK is worried, they are worried because they see

these cable systems with the authority to carry t].3 games as telecast
over Channel 9 and Channel 11 in New York, where we have these 200
games, the New York Mets and the New York Yankees, that are pres-
ently being carried.

I think the question needs to be raised as to why responsible and
reasonable people would even consider, under these circumstances, giv-
ing cable television a free ride on a property which has been created
by professional baseball, created at very great expense by professional
baseball. Surely, if the television people came to tile Congress and said,
we would like compulsory license to carry major league baseball, you
would laugh in their faces; so would we.

For years, they have successfully purchased from professional base-
ball the right to carry our games. It is by reason of this that we carry
almost 1,200 games locally around the United States. They come in,
they pay a fair price for a property we have created. They h).ve estab-
lished a market value of great significance to them. The cable people,
however, are not prepared to enter into a similar arcangement to ac-
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quire these rights, but ask for a compulsory license to carry them,
which would provide, at the very most, fees which would- be spread
over so many copyright holding industries as to be of no importance at
all. It would be of nominal importance to anyone in the copyright
holding end of this proposition.

Why is it that anyone would even consider their arguments where
they are indeed taking a free ride on what has been created by others?
The reason, it seems to me, Mr. Chairman, and gentlemen, is this:
that we have here a young and struggling industry which is trying to
find a place. And because of this, there is a tendency to be sympathetic
with their need for this programing because they take the position
that without this programing they really cannot make it in the mar-
Iketplace. They need the help of the Congress to put them and keep
them in business.

As far as professional baseball is concerned, we would agree that
the cable systems are an important part of the communications picture
in the United States. I think we would be distressed, as good citizens,
if they were not able to grow and exist in the communications industry
in the United States. What we do not understand-and this is the
fundamental question-is why it is that professional baseball and the
other sports professions and the broadcasting profession are asked to
subsidize the growth of cable. W]e are given no control whatsoever over
their use of our product.

If cable should exist, as we think it should, then it seems to us that
there should be some other way wherein the growth of cable is subsi-
clized. And certainly it is unfair to come to an industry like profes-
sional baseball and permit them, for these nominal fees, to take our
product and use it in a profit-making business of their own, without
our having any kind of control over that at all.

The equity or lack of equity of this, to me, is a very striking thing
and I think as you gentlemen approach your problem as legislators and
how you should shape the copyright laws, I really think you have to
reckon with the luestion of what really is fair and what is not fair
under the circumstances.

Now, I might say that, as has often been suggested, the answer may
be for the Federal Communications Commission to provide regula-
tions which will take care of any possible inequity. Up to now, cer-
tainly, the Commission has not done so. The Commission is, of course,
considering rulemaking in this area. but at this point, I would have
to say that there is no clearcut evidence that the Commission will
recognize the interests of the nonbroadcast industries like the sports
industries. Indeed, it tends to be a view of the Commission that they
have no statutory authority to deal with the problems of the sports
industries. They are inclined to feel that this is a problem for Congress.
We do not agree. We think it is a problem the Commission coulddeal
with; but we also certainly agree it is a problem Congress can deal
with, and has to very seriously evaluate.

We are faced with the problem of feeling that we should have con-
trol over products that we create, just .J we do when we deal with the
television industry. Still, we have to be realistic about what the situa-
tion is. After all, we talked with the people down here, we talked to
people in Congress, we talked to people in the Commission, and we
realize that the concept of giving sports control over its product, as in
the case of over-the-air broadcasters, is not something which is, cer-
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tainly in the present mood of the Congress or the Commission, is some-
thing we can. expect. So we have, suggested in our papers, both here
and m the Commission; that there should be some compromise ap-
proach to this-which fairly deals with the needs-of the cable industry
and fairly deals with the needs of professional-and I should say
amateur-sports, because amateur sports, as you know, is very much
involved in this problem. We have suggested elements of such.a com-
promise, and here the things which we have asked you to consider and
focus on, in particular, are the problems that we have in our major
league territories, those areas where we deprive the major part of our
attendance and from which springs the major part of our broadcast
revenue as we sell it locally. This is our prime area of interest. This is
of very essential importance to us.

We also have over 100 minor league cities in this country which
we think should be given some consideration. In addition, we have
over 190 television stations on our local networks. In other words, the
Mets will not only telecast over WOR in Tow York, but there may be
as many as 5 or 6 or 7 or 8 or 9 or 10 stations that are hooked- into
WOR's network. So you have over 190 stations on the local networks.
We think these interests have to be protected.

Again, we do not want to be unrealistic about what is possible. We
recognize that a great deal of cable has gone into position and is carry-
ing sports today. We think there-is some reasonable area where grand-
fathering can be considered to protect the cable interests which have
been developing in recent years. Of course, a key date in our mind
is March 31, 1972, when the freeze was broken by the Federal Commu-
nications Commission and licenses were issued to cable, all of which,
of course, was subject to whatever ultimate rulemaking might be
forthcoming with respect to the carriage of sports signals.

Let me come to what I consider the dreary part of tilhe problem.
We have to face'the possibility that it may be difficult, it may not be

possible-I hope it is not so-for us to get the kind of reasonable con-
trol which we think we, as tlhe copyright holder, should have.

What alternatives are we faced with if we find that our markets
are flooded with cable over which we have no control? One of the
things we would have to consider is the approach to the problem taken
by the National Football League. The National Football League has
a different problem here than we do. because the games in the lational
Football League are carried totally on netwoirk television, and as
such, under th- existing rules of the Federal Communications Com-
mission, are largely exempt from carriage by cable. Since we carry our
games very significantly over independent stations, such as WOR in
New York, and WKIX, WGN in Chicago, and so forth, our games are
subject to being carried through distant signals, under the existing
FCC regulations.

I might say, and this, again, would be true of both hockey and
basketball, it seems to me that in dealing with the equities of the
problems, one thing you gentlemen have to consider is the fact that
the administrative agency's regulations have protected one sports
industry from carriage and do not, in fact, protect the other sports
industries from the same carriage. I think that is another problem
that lurks in here that creates an additional difflculty for us in pro-
fessional sports, other than football and amateur sports.
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T think it is inevitable, in addition, that were this cable, carriage to
develop as we foresee it surely will, that we will be faced with more
.San Diego's.

What do I mean when I say that?
San Diego is the one major league club we have today that does

not sell any local television. It is through no wish of its own it does
not -do so; there is no market at the present time for the San Diego
club to be able to do that.

One of the things that keeps the San Diego club in place, a going
business, down there is the fact th:t a man of considerable wealth
has purchased it and is able to finance a club which otherwise has
financial difficulties because it has no local television revenue.

'So, that what you can anticipate is, as our local broadcasters find the
competition-unfair competition from free-riding cable-more than
they want to contend with, I am afraid we are going to find-this
would probably be true particularly in our weaker broadcast markets-
that we are not able to sell television locrlly as we presently cannot
already in San Diego.

What I fear flows from this is several things.
First off, you can see an enormous cutback in the amount of games

being televised today, baseball games being televised today in the
United States.

Second, the position of our clubs where we have the weaker broadcast
market. The stability would be jeopardized. I think what you would
see is a tendency for baseball to look out for large international markets
which could, through attendance as well as broadcasting, support
these clubs, as opposed to the weaker cities that we now have in the
United States where very small local revenue has been derived.
Washington is a classic example. One of our problems here, which I
hope we will be able to solve in the fut.ure, but I am worried about it.
is on this very point we are discussing This is one of our two or three
weakest broadcast markets, and there was a disparity between this
market and our top market of maybe $1.5 million. This crowd, with a
disparity like that, as against the most profitable club, was trying
to compete with those other clubs. The difficulty I think is very appar-
ent in what they run into. So, I see a real danger in some of these
small broadcast markets. Kansas City certainly would be another
one. There are others.

In general, I think that we would have 'to look to try to cut back
the amount of television we do in order to minimize the amount that
can be carried at a distance by cable. and try to find other sources of
revenue to balance our books. Keep in mind, also, something I think
very many people are skeptical about. TheIy should not be because
it is quite true, and that is, in any given year half of our clubs in
professional baseball are losing money. Today, as baseball grows, the
populari . and overall attendance grow; our ratings grow. Every-
thing you'look at just about grows. In baseball everything grows except
profitability. The bottom line is getting worse and worse in baseball.

We are under severe financial pressures at the present time. This
is a grave difficulty we have in baseball, and it too becomes a factor then
in this problem. 'We have to look for ways to try to increase the revenues
which we presently have.
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One area where you obviously would see pressure, there is no ques-
tion you would have to see pressure on the ticket prices. Basebali has
maintained the lowest ticket prices of any sport. Probably the best
entertainment buy in the country is professional baseball. You can still
buy tickets for $1.50 or $2, and sometimes less than that.

This is an area where you obviously have to turn to try to generate
the revenue which is necessary to combat the effect on our gate and
on our broadcast revenue. The growth of cable competition-these
alternative approaches, I emphasize again, gentlemen, are repugnant
to us. But, realistically I would have to give you my opinion that
this is the area where you would see baseball driven unless there is
some kind of relief that can be given us.

I urge you very sincerely to consider what I have said here because
I think the points are important. I think the problem I present you
is a difficult one. But I do think there is an area of compromise that
can be found here and should be found here. I certainly agree with
the remark of Mr. Summers in response to the chairman's questions.
That sports are in a distinctly different position from any other copy-
right property owners.

A moving picture can be shown over, and over, and over again.
It has as many rights as it is repeated. You can have a compulsory
licensing agreement that pays them and pays them. The same thing
is true of music and other things that can be performed on television.
It is not true of sports. You perform your baseball game once, and
you never perform it again. It has no value at all after that, none
at all. Once that is gone, it is gone.

We are in an entirely different position than all of the other people
who appear before you and talk about copyright protection.

Thank you, Mr. Chairman.
Mr. ICASTEN'MEER. Thank you.
One or two questions.
As certain other associations are organized, are professional sports,

that is to say, the various groupings such as organized baseball, foot-
ball, hockey, and basketball? Do you have an association of all
organized professional sports with which you can negotiate on eco-
nomic forces?

Mr. KuRN. We have never involved ourselves with other profes-
sional sports and negotiated anything that involved commercial rights.
We are very much involved ourselves with other professional sports in
such things as legalized gambling. We are strong in our continuing
opposition to legalized gambling, but not in the commercial area.

Mr. KAsTENMrEIER. Has organized baseball or any professional
sports, to your knowl dge, attempted to negotiate with cable interests
in terms of the equities you cite here in your testimony?

Mr. KuIHN. Yes; we have. We did last year. We negotiated over a
period of perhaps a month or 6 weeks with a committee from the
cable industry made up of various groups or persons from the different
strata of the cable industry. We had thought for a while we were
making some progress. But there came a time. I think, when it was felt
that the Senate copyright bill was going in a certain way contrary to
sports, perhaps in aspirations, where those negotiations were broken
off with the cable people and have never been resumed.

We were willing, and are still willing to negotiate with them.
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Mr. KASTENrxEIER. My last question is you have recommendations
in here in your statement, both that you made orally and in your
written statement. Do you have precise statutory language which you
would recommend to the committee ?

Mr. KUHN. M., Chairman, I do not have in the papers I have given
you any precise statutory language; but I would be very happy to sub-
mit suggested statutory langulage.

Mr. KIASTENMrEIE. We would be pleased to have that.
[The material referred to follows:]

ARNOLD & PORTEB,
Washington, D.C., March 2.5, 1976.

Hon. ROBERT W. KASTENM£EIER,
Chairman, House Subcommittee on Courts, Citil Liberties, and the Administra-

tion of Justice, Rayburn House Office Building, Washington, D.C.
Attention: Herbert Fuchs ~,

DEARa CHaIRMAN KASTENMEER: This letter is written on behalf of our client,
the Commissioner of Baseball. You will recall that at the earlier hearings on the
copyright revision bill there was discussion of the copyrightability of live tele-
vision programing. We believe that any questions in this regard have been
filly and thoughtfully discussed in the earlier deliberations of your subcommit-
tee when it considered the revision bill almost a decade ago. Appropriate amend-
ments were incorporated in the revision bill in 1966 and have remained in the
legislation ever since.

To clarify this matter, we urge that the discussion of this issue contained in
the Report accompanying the 1966 legislation, appropriately updated, be restated
in the Cconmittee Report which will accompany this year's version of the bill.
We have attached the language from the 1966 report that describes fully the
"authorship" and "fixation" elements of copyrighting live programing.

Best wishes,
Sincerely,

JAMES F. FETZPATRICK.
Elnclosure.

AOXeCHMENT A

JANUARY 5, 1976.

HOUSE REPORT 2237, 89TH CONGRESS 2D SESSION (1966), PP. 44-55

"At the hearings representatives of broadcasters and organized team sports
raised a point that the bill had left unresolved: what should be the status of
live broadcasts-sports, news coverage, live performances of music, etc.-that
are reaching the public in unfixed form but that are simultaneously being
recorded? When a football game is being covered by four television cameras,
with a director guiding the activities of the four camcramen and choosing which
of their electronic images are sent out to the public and in what order, there is
little doubt that what the cameramen and the director are doing constitutes
"authorship." The real question to be considered is whether there has been a
fixation. If the Images and sounds to be broadcast are first recorded (on video
tape, film, etc.) and then transmitted, the recorded work would be considered a
"motion picture" subject to statutory protection against unauthorized reproduc-
tion or retransmission of the broadcast. If, on the other hand, the program con-
tent is transmitted live to the public while being recorded at the same time,
should the copyright owner be forced to rely on common law rather than statu-
tory Fights in proceeding'egainst a community antenna operator for unauthorized
retransmission oithe live broadcast?

"The committee sso persuaded that, assuming they are copyrightable-as
"motion pictures" or "sound recording," for example-the content of a live
transmission should be regarded as "fixed" and should be accorded statutory
protection if it is being recorded simultaneously with its transmission. The dis-
cussions on this point, as well as questions raised in connection with computer
uses, further emphasized the need for a clear definition of "fixation" that would
exclude from the concept purely evanescent or transient reproductions such as
those projc.ted briefly on a screen, shown electronically on a teleNision or oth.r
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cathode ray tube, or captured momentarily in the "memory" of a computer.
"The committee has therefore added a new definition of "fixed" to section 101.

Under the first sentnce of this definition a work would be considered "fixed in
a tangible medium of expression" if there has been an authorized embodiment
in a copy or phonorecord and if that embodiment "is sufficiently permanent or
stable" to permit the work "to be perceived, reproduced, or otherwise com-
municated for a period of more than transitory duration." The second sentence
makes clear that, in the case of "a work consisting of sounds, images, or both,
that are being transmitted," the work is regarded as "fixed" if a fixation is
being made at the same time as the transmission."

Mr. IAsTE.sNrzr.n. The gentleman from California, Mr. Danielson.
!Mr. DANIELSON. While I was not here during all of your presentation,

I am familiar with the material, Mr. Kuhn. I really have only one
question. Your opposition, or rather, your concern in the copyright
bill is substantiall- the same as that that has been voiced by Mr. Valenti
this morning, and other people, I think, in the last several days.

You would have no objection to the cable, provided you had some
kind of a royalty payment, copyright license fee arrangement. Is that
the idea?

3Mr. KErN. No; actually it is not.
'The motion picture people understandably take the view that there

is a reasonable arrangement for compensation statutorily that would
be acceptable to them. I have to tell you that as far as we are concerned,
we would prefer there was no cable carriage of our game at all. We are
not looking for revenue.

Mhr. DANIELSON. Would you prefer it if there was ,no television
coveragea

AMr. KuHN. No; we would not.
Mr. DANIELSON. Your objection to diffusion of the programing,

then, is the medium. If it is broadcast through the airwaves, so to
speak, that is OK; but if it is carried through cable, something inher-
ently bad attachesa

Mir. KI.rN. We have no objection to the coaxial cable, as long as it is
in the traditional pattern of cable supplementing over the air, whether
it is in grade A or B contours or the .mountainous or rural regions.

Mr. DANIELSON. You are talking about the primary viewing area?
Mr. KuIN. Yes. But, when cable does not act to simply implement,

let us say, channel 9 in New York, but rather carries channel 9 in Now
York up intc New England, then we think that is a very different
thing. It is not so much a matter of how it is done as the fact that
it is done.

Mr. DANIELs0o. It is distance that counts, then ?
Mr. KIuIN. It is distance, and the fact that what it then does is

constitute what we think is unfair competition with what the Boston
Redosx are trying to do up there. They are trying to develop a market,
mnake the Redsox attractive, trying to sell broadcasting rights. What
it intends to do, Congressman, I am afraid, is to throw baseball back
into the days that I never want to see retarned, when wec were dominated
by two or three or four very strong and rich teams. This is the halcyon
days of tlie Yankees. These were the good days for the Yankees, but
thev were not such good days for baseball.

Today we have general strength among all clubs.
Mr. DABNILSON. I am trying to identify the cause of complaint. Is it

the importation of distant signals ?
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Mr. KuiiN. The importationi of distant signals is certainly p art of'it.
'Ifr. DANIELSON. Is there another part 8

Mr. KUHN. The other part of it is we would like, ideally, since we
create the property,to conitrol what is done with it.

There are some instances where we would like to say yes, it is per-
fectly proper for itto go there. There are c;rcumstances where it is
proper, and others where we think it is not.

Mr. D.ANIEISON. But you say you have no objection within the pri-
mary viewing area?

Mr. Ku:aN. Within the primary viewing area of channel 9 in New
York, we have no objection; that is correct.

Mr. DANIELSON. Whether you like it or not, you are objecting to the
export, or import, as you want to call it, of the signal. beyond the pri-
mary viewing area.

Mr. KuIN. Yes; I am objecting to it under certain circumstances.
There may well be occasions where we would be perfectly happy to
have it exported.

Mr. DANIELSON. I want to know this.
What is it that baseball copyrights ?
Mr. KUHN.. Baseball, under this copyright law, it would be the

account and impressions of the baseball games as broadcast that would
be copyrighted under common law, and apart from this there is an
existing common law copyright which has been recognized in the
courts of this country-the same thing.

Mr. DANIELSON. Do you have any decision of the Supreme Court
recognizing a copyright of a baseball game? I would like to see one.

Mr. KUHN. I would like to go back and give you some briefing on-
Mr. DANIELSON. I do not want much briefing. I have 5 minutes, and

3 of them are gone.
Mr. KuHN. I would like to submit it to you then, Congressman. I

think you will find the; AP v. INS case (International News Service
v. Associated Pres '248 U.S. 215 (1918) ) relevant.

Mr. DANIELSON. The Constitution says that you promote the prog-
ress of science and the useful arts. Baseball must either be a science or
a useful art. By securing for a'limited time to authors and inventors-
I do not knbw who is the author or inventor of your baseball game-
the exclusive right to the respective writings and discoveries-that
is all thereis in copyright.

Mr. KuHN. This new bill would expressly cover sports.
Mr. DANIELSON. We work under a Constitution, and we cannot put

anything into that Constitution through legislation, nor can we take
anything out of it by legislation. It could be that the courts would say
you have a copyrightable property interest. I am willing to be con-
vinced. But I must be cdonvinced.

What is it-who obtains a copyright for a baseball game ? That has
to come in somebody's name. Somebody has to own the copyright ?

Mr. KuirN. No. I would be following the procedures that are pro-
vided for in the statute for the fixation of a copyright. Those are
detailed in the statute. I frankly do'not have them on my mind, Con-
gressman, but it is set out in the bill that you have before you.

Mr. DANIELSON. The bill before us is not law.
Mr. KUHN. Without this bill, there is no fixation of copyright be-

cause the question there is what is the next status of baseball under
common law copyright.

57-786--7--pt. 2-9--
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Mr. DANIPLSON. I think ,probably you have a problem which prob-
ably can be reached through a, communications policy which is ad-
ministered by the Federal Communications Commission or whichl
could be reaiced through legislation. But this committee uniquely
is dealing with the problem of copyright. Y-im have a competition
problem. You, are trying to resolve it through copyright. I think it
may be the wrong vehicle. Again, I am willing to be convinced. But
I am not going to take judicial notice of anything that is not shown
to hie.

I have one -last question. What is your objection, to legalized
gambling?

Mr. KUHN. I have a position that I am afraid I can only state in
much too much length for the minute you have.

Legalized gambling, in a nutshell, would bring into the following of
sports a great many people who do not gamble on games today.

Mr. i)ANIELSON. It is moral ?
MIr. KuHnw. It is both moral and practical, because if you bring a lot

more people into gambling on sports, what you are going to have
is a great deal of suspicion cast on the honesty of sports. The more
gambling you have on sports, Congressman, in my judgment, the
more people you , re going to have saying that every time a foul
ball is dropped or a ball slips away from tile ( atcher, that that was
done dishonestly The more suspicion you have of professional sports,
then the more public harm you are going to do to those professional
sports and amateur sports.

Mr. DANIELSON. Would you say that applies equally to horseracing ?
Mr. KulN. No, I do not think so,
Mr. DANIELSON. Thank you very much.
Mr. KASTEN3IEIER. The gentleman from Illinois. ,
Mr. RAILSBACm. Commissioner, I want to welcome you, first of all,

and ask you if there is any empirical data that would indicate the
decline in attendance as a result of, for example, the Boston, Mass.,
incident to which you refer in your testimony. I think that would be
very helpful to us.

Mr. I(mIN. I wish I had some I could give you.
The problem is really too new to have developed empirical data

that would be convincing on the subject at this point. We are working
largely with the very strong conviction of people in professional and
amateur sports and in the broadcast industry But at this point I could
not actually prove it to you.

JMr. RAILSBACK. There are two areas that concern me. One is in
repect to minor league franchises. When they are playing ball, what
effect ;vould cable television have on that particular attendance ?

I want to say I personally can see where, if you had 11 cable
systems importing the New York Mets games, that that could have
an effect. I think that certainly could have an adverse effect. But
how were those 11 Systems licensed to do what they did with respect
to the Boston station ?

Mr. KrTIN. They make application to the FCC and get-it grants
the license permitting the carriage of tile signal of certain other
stations in other cities. This is the proceeding on this.

Mr. RnATl.snAc. When the FCC does that, is there any opportunity
for the 1ocal station to appear and resist? Also, is there a chance for
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the copyright holder to also complain or file a grievance as well-
how does that work?

Mr. KumR . I think the answer to that question is in the negative.
These proceedings have been going on for some time now, as these
new licenses have been granted. I believe that the answer to that is,-no.

Mr. RAILSBACK. Were these new licenses granted beginning after
the so-called Consensus Agreement? Had they been prevented up
until that time?

Mr. KuHE-N. I am not sure about the date of the Consensus Agree-
ment but they began to be granted after the breaking of the freeze on
March 31, 1972.

Mr. RAILSBACK. And, up until that time, you did not have the
problem, at least certainly not to the extent or magnitude that you have
had since that time?

]Mr .XIN. That is correct.
Mr. RArLnSBCK. That is why you do not have the empirical data.

Are you planning to develop that kind of data ?
Mr. KUrii. We ill develop everything we can on it. If ve have

empirical data, we will certainly be putting it into the hands of the
people who ought to be considering this problem. I am sorry we do not
have it now.

Mr. RAILSBACO. That is all, Mr. Chairman.
Thank you.
Mr. KASTENEIEmR. The gentleman from NTew York, Mr.. Badillo.
3Mr. BADIIJLO. YOU do not support the bill as it stands now; is that

correct?
Mr. I£UIN. That is correct.
Mr. BADILLO. YOU would recommend the amendments which are

listed in your statement on pages 15 to 18 from first through five?
Mi. KIUHN. Tlat is correct.
Mr. BADn.LO. That is what you call the baseball compromise. Who

comprised on that ? Why do you call it the baseball compromise?
Air. KmrH.. They call it a compromise in the sense-peihaps the

word is not a good one-when the copyright bill first started out, it
provided that the sports interests would' have control over the dis-
semination of their product by secondary transmissions.

As it wound its way through the editorial process, those original
positions of control were eliminated, and were replaced with the
language n ow appearing in here. So what I am saying is that our/
position, that we are really and fairly entitled to control, as we do
with over-the-air television, has been compromised down to a position
which we state here.

Mr. BADILLO. That does not mean that the cable television people
have consented,?

Mri. KrHIIN. I did not mean to imply that; they certainly have not
agreed to it.

Mr. BADILLO. It is not like the Consensus Agreement, which is
neither a consensus'nor an agreement?

Mr. IKUHN. No, sir, it is not.
Mr. BADTLu,. The 75-mile zone-you say it should be a 75-mile zone

in major league cities, into which cable could not import distance
signals on an unconsented basis. That means you would have to
consent, the baseball team, each time-is that what you mean ?
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Mr. to ii. Yes. What I am saying is that if the system in Milwaukee,
was to carry WGN in Chicago, a-Cubs game, they would have to have
the consent of the clubs, just as they do with over-the-air today.

·M r. B.DILLO. That would be even if there were nogame at all in the
city to which it is being carried ?

M r. KRuSx. That would be up to the Cubs. The Cubs today, if they
vayited to, could sell broadcasting rights in the territory of the Lil-
waukee clubs, and some of our major league clubs havendone that.

Mr. BADILLO. If the clubs do not want to give-the right, so that you
really are giving the clubs the exclusive control-it is really not a.
question of consent; you are really saying the exclusive control is for
the clubs ?

Mr. KI-IN. I would say it is a question of consent. If I may just
make this paint, thl. word blackout has been used by our friends in
the cable industry very effectively in the pejorative sense, to make it
appear that what we are trying to achieve is very bad, here. This
is not a'blackout question, any more than our control of over-the-air
telex ision is a blackout question. If it were, then presumably you would
rot see all the over-the-air television that you do see, and you would
not see the 200 games being televised in New York City that we have
today. W e have not exercised our rights of control on over-the-air
in any unfair way or any way that would work against the public
interest, in my judgment. Nor co I think there is any reason tothink
we would exercise such rights in a wrong-headed. sense, with respect
-topublic interests where they do apply to cable.

Mr. BADILLC. But you want the right-if you decide to have a total.
.blackout, you could have it ?

Mr. KIuHN. Theoretically, just as in over-the-air.
Mr. DANIELSON. I have been trying to understand whether youm

mean the control would be in the team that does the playing or the
team which is resident in a city?

Mr. BAD)mLO. The team that does the playing. In other words, just
like the word compromise is not really compromise, an unconsented
basis is another way of saying total control by the team that does the,
playing does not want a town, at any time, because they threw them
out, let s say, to have a game broadcast, it just would not liappen. There.
is no review at all. That is what is being proposed ?

Mr. KUHN. That is correct. I think it is unfair to suggest that there
would be an unreasonable use of that any more than there is with the
television.

Mr. BADILUO. I am suggesting that the proposal you make is one for
exclusive and sole control by the team which is playing.

Thank you.
Mr. KASTEMEI5ER. The gentleman from New York, Mr. Pattison.
Mr. PA'rIsoN. The team that is resident in Milwaukee-does that

team have something to say, under your proposal-
Mr. KuHN; No; it does not.
Mr. PArrisoN. As to whether another signal is imported ?
Mr. KuHN. No; it does not.
Mr. PATIsoN. In other words, the effect of har ing 11 baseball games

going on in Boston, competing with the Red Sox game being played
there is not something you are addressing yourself to here ?
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left to the club which created the property rights..

Mr. ParnsoN. So it would be to theintefred ofmnost clubs to have
their signals imported if they were getting a copyright -on it all over
the country, wherever they were not :playing '

Mr. -KisN. It ighight or might nbt be. It would just depend on what
they thought was their paftical1ar interest.

Mr. PArrsoON. Your primary interest is in protecting the area around
the place where the ball game is played, so that you do not losc the
home gate?'

iv. Kunx. And the home broadcasting rights-that is our primary
interest.

Mr. PATnsoN. Presumably, lots of times, you would not broadcast
in Washington, D.C., whein you have a game on here. For that par-
ticular game, you would broadc,,AL that outside of Washington, D.C.?

]IM. KUnN. You mean, if I were a club in Washington ?
Mr. Parson. Right.
Mr. KIIN. Normally, in baseball today, you would try to Lroadcast

your away games on television and try not to broadcast your home
games. As it is, of those we broadcast about two for every one are away,
as against home.

Mr. PAMxsoN. The determination is made as t, whether you can get
a gate there?

_'Ir. KUHN. Your bigger cities, like New York and Chicago, seem to
think they can get a gate, even though they do telecast the home
game. Therefore, a great many home games are telecast in New York
and Chicago.

.Mr. PATrISON. It is not the normal competition of other teams play-
ing in your home area that is bothering you? In other words, the fact
that there is a lot of activity going on in Boston that takes away
from people going to the Red Sox is not something that you are
addressing yourself to here ?

Mfr. KurxN. If I understand your question; it is not. But what does
worry me is this. If the Mlets are having a very good year and the Red
Sox are down, just taking an example, and a lot of Met's games are
going to be carried by cable, the Red Sox are going to go farther down,
because it is quite possible that the people will stay home and watch the
Mets on cable, since this is where the action is at that particular time.

Cable will be selective about what they do carry. If the .Mets are .very
attractive, they will bring them in. If they are not, they presumably
will not, in cable's discretion, under the present arrangement. We think
that could be very harmful, not only to the gate of the Red Sox, but to
the broadcast rights of the Red Sox.

MIr. PA'rmsoN. Under current law, the Boston cable, if there is some-
thing it can pick up in the air, if it has the right to import that particu-
lar signal from that particular station, which is a limited right, it
could play the Mets, to the detriment of the Red Sox, just on the basis
of a pure competition basis--people want to watch that rather than
Watch the Red Sox ?

Mr. KU xN. Yes, it could' do so today, under current law.
'Mr. PArrsoN. Do you object to that proceeding?'
Mr. KrIN. Yes, I do. When I say it could' do so today, under cur-

rent law, I am talking about the current regulations of the FCC. And
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indeed, under the proposed copyright law, it 'is permissible under both
of those

Mr. RAISBACGK., Would you yieMld ?
Mr. PATTsoON. Yes.
Mr. KumN. I question whether it is permissible under common law if

we want to press the notion of common law copyright. We have not
pressed' that to date' because of the pending statutory administrative
,position.

fir. RAiLSBAC.' Commissioner, I think you are probably right in the
thrust of your argument, but I would think you could probably take
some examples where cable systems started to import signals and as, a
result attendance figures actually declined. I would think you could
obtain so - examples. You certainly have up-to-date attendance
figures.

Mr. KmHN. With my cxample in Boston, what you do find is con-
fusing. You would have to do some market surveys. Wlhell the Red Sox
are in first place, that is an upward thrust on the attendance; there is a
downward thrust in the attendance by reason of cable. Where the effect
is, you cannot automatically measure by looking at attendance.

Mr. RAILSBACK. It would be an analysis. I would think that what we
are talking about here is substantial economic interests. So I would
think it would be very helpful to have that kind of an analysis made.
I do not have any idea how expensive it would be just to obtain
examples.

3Mr. PATrsoN. To protect baseball's interest in its own product, the
Red Sox's interest in its own product. But I am not particularly inter-
ested in protecting Red Sox interests against other competing products,
whether they be baseball or anything else. I think that is whLre we
differ.

Mr. KUHN. As far as anything else is concerned, ee certainly de
not differ, because we have no objection to cable carrying anything, so
long as it isn't baseball. We have no prerogatives in that area. As far as
we are concerned, we do not create those. So you can send-if cable
Svants to carry football against baseball or hockey, we have no objection
to that whatsoever. We would be just as happy that it is not there, but
with legitimate competition, there is nothing in the world we can say
about that. It could be opera-I hope it is-but, where they carry the
games of another baseball team that other baseball team does not want
carried, then we think there is a real question, or witllout. any say-so in
any event, by the other baseball team. What will the lfets think about
their games being carried in Boston ? It seems to me the IMets ought t.
have control over that, because they create the property. I do not think
the Red Sox should control it, because they did not create it. I think
the position I am taking is a very logical one. We are only saying that
whoever creates it should have the control.

Mr. PATTISON. I guess we are not only into communications policy
but antitrust policy too, because it seems fis me the only reason that
the Mlets would care or would make the decision that their games
would not be played in Boston was because they would say to the
Boston Red Sox, would have a conversation with them. The Red Sox
would say, look, you are killing us over here; keep your stuff out of
Boston, and we will keep our stuff out of New York.
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Mr. KUHN. Let me address myself to that very important (i. .estion,
because I think it is very apt to crop up in people's minds :.tat there
is something sinister or evil about what I am saying. I so,. ;est that
there is nothing of the kind. If the Mlets authorize their games to be
carried in Boston over a period of time, you can be sure that Boston
will turn around and try to sell its games into New York to compen-
sate for the harm that has been done to it. The Mets, if they are smart,
for the first reason I am going to give you, will not do that, because
that kind cof retaliation is not going to do them any good. They are
trading off rights here for rights there. In other words, the Red Sox
will come in and hurt them, and they will go in and hurt the Red Sox,
and so in their own very selfish self-interests, the chances are very
good that the Miets will not sell those games in Boston.

No. 2, the strength of any league sport is the fact that you try to
have viable members. If what you do with your strong club is set
about to impinge upon the operations of the weaker clubs, so that
they destroy the' revenues of the weaker clubs, you are going to have
'bankruptcy in the weaker clubs. That never serves the purpose of
the stronger club. Antitrust purists may worry about this, but as a
practical matter within a sports league, you have got a very different
concept than you do within the brewing industry or steel industry,
or something like that. United States Steel does not give a dead: rat
Blhat happens to Jones, but the New York Mets care vitally what
happens to another baseball club. They do not %want to put it out of
business. It ruins the league. There is no league when you do that.

Mr. KASTENMEIER. To follow up on that-I would have thought
from the thrust of your statement, that the only reason for control
over those long-distance signals would be to prevent them in fact
from penetrating the markets of weak teams, and thereby, what seems
to have been complained about-other than the lack of control, in
.your statement. You indicate, however, that that would not necessarily
be the case. They would be under the control of the home team.

In the case of the National Football League, for network purposes,
TV pooling among the teams--which, if you have that in organized
baseball, would mitigate that sort of damage, if in fact thee K' are in
both cable and regular television. Or indeed, I suppose yoa co.iad have
league rules concerning the importation of distant signals on cable,
but you contemplate neither of these ?

Mr. KuIN. Of course, we do have a pooling of broadcasting rights,
under the National Television Activities 1961 Sports Broadcast Act.
Those are pooled and shared equally. In the case of some of our weaker
cities, that is more important revenue to them than the local revenue
in fact is.

As far as cable is concerned, we certainly have not projected any
arrangement for what might be done with revenues there, because
our argument here is that there should be a different approach fromn
that contemplated by the bill. I really have not contemplated that.
I am not certain what kind of antitrust problems we might run into
there, Mr. Chairman, if we got into pooling those revenues without
the benefit of a sports broadcast act.

Mr. DANIELSON. May I have another question, Mr. Chairman ?
Mr. KASTENMEiER. Yes. i

Mr. DANELSON. I too was confused-misunderstood, in I think the
same manner as Mr. Badillo, Mr. Pattison, and the chairmnan. I ur.der-
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stood from your first point of your suggested amendments onp. ages 15
'and 16, that you meant that the team which was resident in the pro-
posed viewing area would be the con'senting party to the felevision.

Im Iwrong in that I
Ir. Ku-H. Yes. As I read the language, it is ambiguous, so I am

.Jt surpiised.you misunderstood it.
Mr.' DANELSON. What I am basing it on is that your sentence on

the top of page i6, this area that is talking about the 75-mile zone
aroundthe city, this area surrounding major league cities is important
to pIrofessinal sports. A 75-mile zone defines at tie very minimum. the
drawing area for home games. It goes down a little farther-it is self-

revident that no competing telecaster in the market has a compulsory li-
cense to bring in competing games. They should not have that power.
From that I infer you are concerned about protecting the 75-mile zone
around the major league city wliere the signal is being imported.

Mr. KUHN. I am concerned about protecting Boston, if the Mets'
signal is being brought into Boston. But the control over t!hat should be
the control ofthe Mets, in my judgment, who have created the baseball
event.

Mr. DANIELSON. I heard what vou said. I understood all of the
words, but the impression that is left seems to be unchanged.

Thank you very much.
Mhr. KASTENtIEIER. Thank you, Commissioner Kuhn.
Mr. K:uN. Thank you very much. I hope I have not confused you,

and I hope I have added a little more light than darkness to this.
Thank you very much.

Mr. KASTENmEIER. Next, representing the National HIockey Leagule,
we are pleased to greet Mr. Philip Hochberg, who will present the
statement on behalf of Don V. Ruck, who is vice president of the
National Hockey League.

TESTIMONY OF PHILIP R. HOCEBERG, ON BEHALF 07 D]ON V. RUCK,
VICE PRESIDENT, NATIONAL HOCKEY LEAGUE

Mr. HockwFaRG. I apologize for Mr. Ruck's absence. Hie was tied up
in New York today at some important meetings. I hope my contribu-
tion will not, be brevity alone.

I think hockey, Mr. Chairman and members of the committee, sub-
scribes to the views expressed bv Commissioner Kuhn. Indeed, what
has been and probably will be referred to as the baseball compromise,
I am pleased to say originated in a letter from the National Hockey
League to Senator Hugll Scott last August, so obviotL,- v we also
concur in that.

I would like to, with the Chair's permission, address myself to the
end of the prepared remarks to some of the questions specifically raised
by Mr. Danielson and Mr. Railsback, Mr. Pattison, and by you, Mr.
Chairman.

Mr. KAsTENmqEImR. Mr. Hochberg, because there is a vote which
the committee must attend ongoing in the HIouse at this moment, before
you really get started I am disposed to recess the hearing until 4:10.

rA brief recess was taken.]
Mr. KAsTrNMIEImR. The subcommittee will come to order for the

purpose of continuing the hearing, beginning with Mr. Philip Hoch-
berg.
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Mr. HOcHBERG. Thank you again, Mr. Chairman. I have attempted
in the interest of time to cut out some of the material from my pre-
pared 'statement. I might add, though, parenthetically, for 6 years I
did the public address announcing at D.C. stadium for our old base-
ball team. It looks like we just had a rain delay in the ninth with the
Senators losing. We haze lost a good deal of the crowd.

Mr. Chairman, the National Hockey League urges the subcommittee
to stop for a moment in its consideration of a highly techinical and de-
tailed piece of legislation, to consider the unusual problem of profes-
sional sports. The legislation before you places us in a position of com-
peting with ourselves, wherein an entity-cable television-never
having bargained with property right holders in the marketplace, can
go out, "cherrypick" sporting events to best suit its own needs, and
then bring in those events without regard to the consequences of that
action. This potentially threatens the very foundation of professional
sports.

Professional sports is unlike any other entertainment medium. What
Judge Grim said in the famous 1953 decision, in Unsited States v.
NatzonaZ Football League, about football, is still true of all of profes-
sional sports. He said:

Professional teams in a league, however, must not compete too well with each
other in a business way. On the playing field, of course, they must compete as
hard as they can all the time. But it is not necessary and itideed it is unwise for
all the teams to compete as hard as they can against each other in a business
way. If all the teams should compete as hard as they can in a business way,
the stronger teams would be likely to drive the weaker teams into financial
f.:'l=re. If this should happen, not only would the weaker teams fail, but even-
t i. -: the whole league, both the weaker and the stronger teams, would fail,
because without a league no team can operate profitably.

And if you are talking about the viability of teams in a league, you
are talking, bottom line, about two sources of income: the home gate
and the value of the television package both local and network sales.
The impact of what you are considering today threatens the continued
viability of both of these sources.

WVe would suggest to you that protection of the creators of these
products indeed nlu.t be fashioned differently than the protection for
the creators oi most entertainment. Control, not paynment, is the crucial
aspect for professional sports. Contrast for a moment the two follow-
inr situations dealing with a hypothetical Washington, D.C., cable
television system which imports the distant signal of a Philadelphia
television station: This station carries, among other programing, the
syndicated series of "Bonanza" and the television package of the Phila-
delphia Flyers hockey team. There is no doubt that the iwmportation
of the "Bonanza" series into Washington will underm;ne ' potential
sale of that program to a Washington television statio... Therefore,
under this proposed legislation ancunder the regulations of the Fed-
eral Communications Commission, the property right holder in
"Bonanza" will either receive ultimately some dollar compensation or
his potential sale in Washington will be protected.

The Philadelphia Flyers, however, have chosen not to attempt to sell
their games in Washington. There is the implicit recognition that there
may not be enough of a television market for it, but above and beyond
that, the viability of the Washington Capitals hockey team will be
affected if a Flyer television sale is made here.
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Enter suddenly, this Washington cable television system. It has no
concern for the viability of the Capitals franchise; it merely wants to
get paying.subscr' )ers on line. Importing the games of the Flyers, and
the Rangers and the Bruins, will devastate the Caps' ability to bring
people in the gate. Who, for instance, is going to pay to watch the
Caps play the Flyers at the Capital Center when that very game is
being imported right back from. Philadelphia? .Who is going to pay
to see the Caps'and the Kansas City Scouts play, when on the cable the
distant signal of the Flyers and Buffalo Sabres is being imported ?

But the home gate is not the only area of injury. the Caps have a
television packllte with Channel 9 for the telecast of a number of away
games. WVTOP-TV and the advertisers with whom it deals have pur-
chased hockey exclusively in the Washington market. Suddenly, they
no longer have it. What will happen to the television package of the
Capitals when it is subjected to a constant barrage of Flyers, Rangers,
and Bruins games? We respectfully urge this subcommittee to rein-
stitute the type of controlled protection which was a part of those
bills originally introduced in the 93d Congress.

I would like to move into two other areas of concern to the National
Hockey League on a morie detailed level in dealing with the bill.

We urge Congress to retain the provisions of section 101 which allows
a work to be fixed if a fixation is being made simultaneously with the
transmission of the event. This imposes a burden on the property right
holder to make certain there is both a transmission and a fixation. Ab-
sent either of the prerequisites, copyright does not attach to the prod-
uct. We understand our burdens, and we are willing to live with them.

On a more substantive question, however, we urge that the fee sched-
ule embodied in section 111 be returned to its original form and there
be periodic review powers vested. Furthermore, we urge statutory, or
rei. rt, language recognizing the peculiar problems of professional
sports vis-a-vis the compulsory license. For instance, the Royalty Tri-
bunal is empowered under the legislation to change the royalty rate
on the revenue basis on which the royalty fee payment by CATV shall
be assessed. We sincerely feel that live sports gates and telecasting
revenues will be more seriously impaired than other copyrighted ef-
fortq. Moreover, this will become a further issue in dealing with dis-
tribution of any compulsory licensing fees. Both the Royalty Tribunal
and the Copyright Office must be statutorily aware of the unique prob-
lems of the organized professional team sports industry as a major
component of communications.

Furthermore, section 111(d) (3) (A) allows some agreement among
the copyright claimants. This language is identical to that of section
116 (e) (1) and appears to have had obviously in mind music licensing
organizations.

Nevertheless, given the highly unusual nature of sports entities, we
urge language specifically alloi;ing organized professional team sports
to develop policies relating to the acquisition of all of these fees, their
collection. and distribution. For instance, if in my Washington hypo-
thetical. there was intense c.jle saturation in this market, the Na-
tional Hockey League, in its own wisdom, might choose to funnel fees
gathered throughllout the league here to offset this very specific negative
impact. Obviously, moreover, it could also be used to aid minor league
teams suffering as a result of cable importation. In any case, broad, or
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broader statutory language allowing for the implementation of poli-
cies,dealing with the.entire cable question is appropriate..

I appreciate this opportunity to address you this afternoon on quest
tions which are' of considerable significance to organized professional
team sports.

[The .prepjared statement of- Don V. Ruck follows:]

STATEMENT OF DON V. RUCx, VIcE PRESIDENT, NATIONAL HooCKE LEAGUE

Thank you for the opportunity of appearing here this morning. My name is
Don V. Ruck, and I am vice president of the National Hockey League and
president of its marketing and television subsidiary, National Hockey League
Services, Inc.

The NHL urges this subcommittee to stop, for a moment, in its consideration
of a highly technical and detailed piece of legislation to consider the unusual
problem:of professional sports. The legislpte~, before you places us in a position
of competing with ourselves, wherein an entity-cable television-never having
bargained with property right holders in the marketplace can go out, "cherry-
pick" sporting events to best suit its own needs, and then br`ig in those events
without regard to the consequences- of that action. This potentially threatens
the very foundation of professional sports.

Professional sports is unlike any other entertainment medium. What Judge
Grim said in the famous 1953 decision in United States v. National Football
League (116 F. Supp. 319 (E.D. Pa. 1953) ) about football is-still true of all of
professional sports:

"Like other professional sports which are organized on a league basis, it has
problems which no other business has. The ordinary busintss. makes every effort
to bell as much of its product or services as it can. In the course of doing this
it may and often does put many of its competitiors out of business. The ordinary
businessman is not troubled by the knowledge that he is doing so well that his
competitors are being driven out of business.

"Professional teams in a league,,liowever, must not compete too well with each
other in a business way. On the playing field, of course, they must compete as
hard as they can all the time. But it is not necessary and indeed it is unwise
for all the teams to compete as hard as they can against each other in -a business
way. If all the teams should compete as hard as they can in' a business way,
the stronger teams would be likely to drive the weaker teams into financial
failure. If this should happen, not ,only would the weaker teams fail, but even-
tually the whole league, both the weaker and the stronger -teams, would fail,
because without a league no team can operate profitably." Id at 323.

And if you are talking about the viability of teams in a league, you are
talking, bottom-line, about two sources of income: the home gate and the
value of the television package (both lacal and networ.:). The impact )f wbat
you are considering today threatens the continued viability of both of these
sources.

I think it is a given, therefore, that organized professional team sports are
different than other entertainment entities. We would suggest to you that
protection of the creators of these products indeed must be fashioned differently
than the protection of the creators of most entertainment. Contrast for the
moment the two following situations dealing with a hypothetical Wa.shington,
D.C. cable television system which imports the distant signal of a rhiladelphlia
television station.

This station carries, among other programming, the syndicated series of
"Bonanza" and the television package of the Philadelphia Flyers hockey team,
Stanley Cup Champions of the last two years. There is no doubt that the impor-
tation of the Bonanza series into Washington will undermine the potential sale
of that program to a Washington television station. Therefore, under this pro-
posed legislation and under the regulations of the Federal Communications
Commission, the property right holder in Bonanza will either receive (ultimately)
dollar compensation or his potential sale in Washington will be protected.

The Philadelphia Flyers, however, have chosen not to attempt to sell their
games in WaShington. There is the implicit rulgnition that there may not be
enough of a television market for it, but above and beyond'that, the viability of
the Washington Capitals hockey team will be affected if a Flyer television sale
is made here.
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Enter suddenly, .hoFever, this Washington cable television system. It ha,
no concern for the vLability of the& Capitals franchise; it merely wants to get
paying subscribers on '!e.' Importing the games ofrthe Flyers (and tLe Rangers
and'the'B:Biini) will Devastate the Caps ability to -bring, people in 'the gate.
Who,I-foi instance is going to pay to watch the Caps .play the Flyers at the

-Capital Centre when that very game is being imported right back -from
Philadelphia? Who isgqingato pay-to see theeCaps.and the Kansas City Scouts
play, when on the-cable the distant signal of the Flyers and Buffalo ,Sabres is
being imported? But the home gate is not the only area of injury. The Caps
have a television paciage with 'WTOP-TV 'for the telecast of a number of
-away games. WTOP-TV andt the advertisers with whom it dealshave purchased
liockey exclpsivity,in the Washington. market. -Suddenly, they no longer have it.

What will.happento' the tele'visiionpackage of the Capitals when,it is subjected
to a constant'barrage of Flyers, Rangers and Bruins games? We respectfully
prge this subcqpnmkttee.tp reinstitute thetype.of9 ;protection ihich waas, a part-of
those bills originallyintroduced.inthe 93d Congress.

I wvuld like to move into two other,areas of concern to professional sportsion,a
mbre detailed level in deiling,with the bill.

We urge.Congress to retain .the provisions of § 101 which allows a work to be
"fixeld".if a,fixation is being made simultaneously with the transmission of the
event. This imposes a burden on the property rightholdei,to mike certain there iL
both a frhnsmission and a fixation. Absent either of the prerequisites, .copyiight
Ioes not attach to the prod.uct. Wfe understand Qur burlens and we-are willing

to'live with them.,
On a more substantive question, however,, we urge that the fee schedule

embod;ed in § 11 be returned to its orilginal form and that there be periodic
?eview powers vested. Furthermore, we urge statutory (or report) language
recognizing the peculiar problems ofprofessional sports vis-a-vis the compulsory
license. For instance, the R6yalty Tribunal is empowered under the legislation to
change the royalty rate on the revenue basis on which the royalty fee. shall be
asessed. We sincerely feel that live sportsgates and'telecasting revenues will be
nmore seriously impaired than other copyrighted efforts. Moreover, this will
.becomne.a further issue in dealing.with distrbution of any compulsory licensing
fees. Both the Royalty Tribunal-and the copyright offlce must be statutorily.aware
of the unique problems of the organized professional- team sports industry as.a
major component of communications.

Further'more, §111(d)'(3) (A) says: "* * * Notwvthstanding any provisions
of the antitrust laws * * *, por purposes of'this clause, any claimants may agree
amung themselves as to the proportionate ,division of compulsory licensing fees
among them, may lump tecit claims together and file them jointly or as;a single
claim, or may designate a common agent to recei ea payment on their behalf."

(Tie language is identical to that of § 116(c) (1) and appears to have had
obLi ously in mind, music licensing organizations.) Nevertheless, given the highly
unusual nature of spbrts-entities,:,we urge language specifically allowing organized
professional teamsp,orts to develop policie ,relating to thi.acquisition of all of
these fees, their collection, and distribution. For instance, if in my Washington
hypothetical, there was intense cable saturation in this market, the National
HJclkey League, in its oywn wisdom, might choose to funnel fees gathered through-
out the league here to offset this very specdfic negative impact. Obviously, more-
over, it could also be used-to aid minor Jeague teams suffering,as a result of cable
importation. In any-case;,broad statutory language allowing for the implementa-
tion of policies dealing ilth the entire cable question is appropriate.

I appreciate the opportunity to address you this morning on questions wvhich are
of considerable significance to organized professional team sports.

Mr. I{OCHnERO. If I may. sir, I would like to address some of the
questions that hare been a4cdressed to Commissioner Kuhn by the
members of this subcommittee.

Mr. KASTEINrEIER. You may do so, but in view of the hour please be
concise.

Mr. IIocHBERG. Yes, sir, Mr. Danielson has raised the point to
Commissioner Kuhn.as to whether there was ever any protection indi-
cated for professional sports in a copyright sense by the Supreme
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Court. I would suggest to Mr. Danielson that there is language inf the
Teleprompter case which talks about protection. It distinguishes, sir,
the normal television entertainment distribution pattern and talks
about protection for live audiences, or protection for payments from
live audiences;

I would be very happy to subnit a letter to the committee o,. that
regard.

On a number of other questions raised by Mr. Danielson, indeed, live
telecast of professional sporting events are not copyrightable in the
view of this counsel. Xevertheless, the U.S. District Court in the West-
crn District of Pennsylvania in 1938 recognized the conceptof unfair
competition where there was a radio picl.up of a live broadcast of a
game in the Pittsburgh Athletic Chlub case.

Finally, I think that perhaps on that one matter, sir, it is noteiworthll
that we could probably resolve all of Mr. Danielson's threshold copy-
right questions by merely delaying the telecast of a game for a minute
or so. It would no longer, the telecast would no longer be contempo-
raneous with the play of the game but it would satisfy any threshold
,opyright questions.

MIr. KASTEN.-LEIIER. Thank you.
Incidentally, let me complllnent you for a very concise, clear state-

lent,.
Mr. Danielson.
Mr. DxANiELSON. I will be equally brief. Thank you for your com-

ments. You have at least faced the issue directly. The fixation and
thelc let's say 1- or 5- or 10-minute delay in trans;nissionl, I seriously
doubt would suffice. However, you have, I believe, correctly faced the
issue here. You talked about your concern on page i competing with
yourself. The quotation from that 1953 definition on more than one
place refers to competition.

On page 3 you mention Philadelphia Flyers. In effect, that they do
not want to L- competing with the Washington Capitals in the hockey
game, for example.

On page I you talk about your need for protection. You are talking
about protection from competition which erodes your market.

I think you have a complaint. I think you have a problem. My only
difference, probably, with youtis'that this may be the wrong foium. I
think probably the Federal Communications Colmission or some law
regulati lg interstate commerce could provide that you cannot tralnsmit
these signals in a competitive Innamer. But I do not think that cops right
is the correct forum here. That is my only point.

I think you have got a problem. I think you just went to the iwrong
doctor.

Thank you very much.
Mr. KAs'rENrmEIEnR. Any questions, Mir. Badillo ?
Mr. BADILLO. No questions.
Mr. KASTEN'IEInRm. Mr. Pattison?
Mr. PAr'Isox. No questions.
Mir. KASTENm.IErR. There is a vote and we will have to again recess

for that. If you propose to give us a further statement, either in terl.m
of the Telepromltcr case or anything else which expands on 3 our conli-
ments that you made, we would be pleased to have them.
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Mr. HocmBlERa. Thank you, sir.
[The letter referred to follows:]

O'CoNNoR AND HANNAN,
Washington, D.C., March 26,1976.

Hon. ROBERT KASTENMEIER,
Chairman, Subcommittee on Courts, Civil Liberties, and the Administration of

Justice, Rayburn House Office Building, Washington, D.C.
DEAR CHAIRMAN KASTENMEIER: In a colloquy with Representative Danielson

on June 12, 1975, while testifying on H.R. 2223, I made the following statement:
,Ir. Danielson has raised the point ... as to whether there was ever any

protection indiciated for professional sports in a copyright sense by the Supreme
Court. I would suggest to Mr. Danielson that there is language in the Tele-
prompter case which talks about protection. It distinguishes, sir, the normal
television-entertainruent distribution pattern and talks about protection for live
audiences, or protection for payments from live audiences. I would be very happy
to submit a letter to the Committee in that regard. Transcript at 210. You
invited a written statement to amplify on that remark. Transcript at 212.

In the case of TclePrompter Corp. v. Columbia Broadcasting System, Inc.
415 U.S. 394, 94 S..Ct. 1129 (1974), the Supreme Court in part refused to accept
the argument of the copyright holder that liability should attach because of
the deleterious impact of . . . [cable television] retransmission upon the eco-
nomics and market structure of copyright licensing. Id. at 410, 94 S. Ct. at 1139.
The Court said that cable television systems merely extend the viewability of'a
broadcast program and catue no interference with the copyright holders' "means
of extracting recompense for their creativity or labor." Id. at 412, 94 S. Ct. at
1140. However, the Court distinguished "ordinary" television programers from
those who receive direct compensation, such as propagators of other copyrighted
material, such as those who sell books, perform lire dramatic productaml's, or
project motion pictures to live audiences.... (Emphasis added.) Id. at 411,
94 .S. Ct. at 1139.

Given this language, therefore, consider the following situation: A live per-
formance from the Kennedy Center in Washington is telecast by a Philadelphia
television station but is not televised in the Washington area. HIowever, a Wash-
ington area cable system imports the distant Philadelphia signal, thereby doing
away with a considerable part of the incentive of patrons to attend the live per-
formance. Or, a movie distributor sells the right to telecast a movie in Philadel-
phia, while it is still being shown in Washington-area theaters. A Washington-
area cable system imports the distant Philadelphia bignal, thereby destroying
the incentive of patrons to attend the theater showing of the motion picture. In
both of these cases-where the copyright holder still depends on live audience
compensation-an importationi of the distant signal negatively affects his prop-
erty rights in a manner rectnized by the TelePrompter doctrine.

So too with a sporting event. When the Washington Capitals entertain the
Philadelphia'Flyers at the Capital Centre and the game is televised in Phila-
delphia (but not in Washington), an importation of that distant Philadelphia
television signal affects the ability of the Washington team to draw at the gate.
In a very similar fashion, the importation of a telecast between two excellent
teams when the Capitals are playing a poor drawing team or even Shen they are
not playing at all affects the ability of the Capitals to attract live patrons through
the gates-far and away the most significant source of sports revenue. Sports
has long made the argument that a league can only be as strong as its weakest
member; for weak teams to suffer importation of their own games and outstand-
ing telecasts of other teams in the very same league will merely be the first step
in eroding the financial base of the various teams in the league.

I appreciate the opportunity to submit this letter for the record.
With kindest regards, I am,

Sincerely,
PHnrLP R. HIOCIBERO.

Mr. KASTENM£EIER. Is Captain Coppedge in the audience ?
Mr. COPrEDGE. Yes, sir.
Mr. KASTENmIEIR. DO you still want to bear with us, Captain?
Mr. CoPPEaEn. I think it is in our interest.
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Mr. KASTENMEIER. We will recess and return in 10 minutes to con-
clude the hearings today.

[A brief recess was taken.]
Mr. KASTEN3IEIER. The committee will come to order.
At this moment, I would like to welcome the last witness on today's

schedule, Capt. John 0. Coppedge, who is chairman of the National
Collegiate Athletic Assiation Cable Television Subcommittee.

Captain Coppedge a
[The prepared statement of Mir. Coppedge follows:]

STATEMENT OF JOHN O. COPP-DGE, CHAIRMAN, NATIONAL COLLEGIATE ATnLETIO
ASSOCIATION, CABLE TELEvISION SUBCOmMITTEE

The National Collegiate Athletic Association and its more than 800 members
and affiliated organizations believe that the provisions of the Copyright Revision
Bill (II.R. 2223) granting cable television a compulsory license to make secondary
transnmibions of television broadcasts must be amended to protect college athletic
programs from serious injury as a result of widespread, uncontrolled secondary
transmissions of sports events.

Cable system carriage of certain telecasts of collegiate and professional sports
events into communities located far from the transmitting site endangers in-
person attendance at college games essential to the economic viability of these
progranls. By presenting on local television events which would not be authorized
for television broadcasting in the area concerned because of the injury which
vould be inflicted on local schools and colleges, 't threatens both protection from
professional football telecasts extended by Federal law, and protection from
intercollegiate event telecasts which is a major element of NCAA telecasting
policies. Such cable carriage also iltreasillgly inhibits the access of collegiate
.sports events to broadcast television, and thus the extent to which they are avail-
able to the television-viewing public.

It is the NCAA's position that the compulsory license provisions of Section 111
.of the bill must be amended by provisions which would:

1. Provide high schools and colleges with protection against cable retransmis-
sions of television broadcasts of professional football games into areas where
such broadcasts themselves would be precluded by the limitations imposed by
Congress in Section 3 of Public Law 87-331; and

2. Limit cable retransmissions .- television broadcasts of intercollegiate sports
events into areas where the broadcasting of the event concerned is not authorized.
In the event that this Subcommittee concludes that the Federal Communications
*Commission is the proper agency to develop detailed regulation of cable television
operations in these regards, w-e submit that Congress must Include in H.R. 2223
provisions which give the Commission specific direction and authorization to
develop such rules which take into account all relevant interests.

INTRODUCTION AND BACKGROUND

The member organizations of the NCAA are firmly committed to the philosophy
.expressed in Article II of the NCAA's Constitution that "competitive athletic
programs of the colleges are designed to be a vital part of the educational system."
1'o this end, these organizations provide competitive programs in at least 36
different sports for more than 210,000 men and women. The :'CAA estimlates that
if the programs of non-member institutions are taken into atcount, approsimately
$269,048,000 are spent annually by this nation's colleges and universities to pro-
vide some 300,000 students %with the educational benefits of amateur sports.

While the NCAA has several concerns in common with the professional sports
leagues, including the concern rebarding the impact of cable carriage of broad-
casts of sports events, it is important to bear in mind that tie financial situatiln
and needs of intercollegiate athletic programs differ from those of professional
sports leagues and teams in fundamental ways. In football, for example, the
National Football League fields 26 teams each of which is based in a major metro-
politan area, for a possible total of 13 games on a given Snlday-Monday period.
The NCAA currently has some 800 member institutions, the bulk of which are
located in smaller towns and rural areas, and which on a given Saturday are likely
,to field several hundred teams. Thus, in the case of collegiate events there are
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many moreagames which could, potentially be harmed, and many of these games
hre played in' relatively rural areas' wheiie a high proportion of the local popula-
tion must attend if the game is to be successful.

Moreover, the loss of even a few dollars in gate receipts or television revenues
resulting from cable retransmissions may have a major impact on the viability of
a college athletic program. The financial crisis in higher education is well docu-
mented, and the situation of athletics is particularly perilous. The NCAA has
estimated that as few as 10 percent of intercollegiate sports programs are fully
self-supporting. Financial pressures have led a number of universities to eliminate
or seriously curtail their intercollegiate sports programs.

Financial concerns have also led to recommendations anat substantial cutbacks
in college athletics be made on a nationwide basis, and in particular that reduc-
tions in the number and amount of athletic scholarships be made. This last
suggestion, while offering a relatively simple means of achieving a substantial
savings, would have a drastic effect on programs which have been an important
factor in offering the opportunity of a college education and personal advance-
ment to underprivileged students.

The essential fact that we wish to call to the Committee's attention is that
what is at issue when the implications of cable carriage of sports events bruad-
casts are discussed in the context of intercollegiate athletic programs is not the
mere profits of a basiness enterprise, but rather educational programs which are
particularly sensitive to economic pressures.

' THE CUBBENT SITUATiON

A. Cable systent retransmnisaion of intercollegiate sports events
Since the 1950's the NCAA has administered a series of football telecasting

plans, designed to promote the telecasting of intercollegiate sports for the benefit
of the viewing public, and to spread the availability of television coverage and the
resultant revenues as widely as possible among the participating schools. These
plans provide for no "blackout" of games appearing on the national series, but
they do include provisions designed to measure the impact of telecaoting on con-
currently conducted college games.

The result is a program which serves the interests of the colleges and
the viewing public by encouraging the telecasting of the maximum number of
intercollegiate games with a maximum number of schools participating. By pro-
viding protection for other colleges and universities against the undue hard-
ships which might otherwise result from such telecasting, this plan further
sewyes the public interest by insuring the continuing vitality of a large.
number of sports programs providing opportunities both for participation by
this country's youth, and for future viewing-either in person or on television.

An important element of flexibility is injected into these arrangements by pro-
visions authorizing 'exception telecsts." These rules permit limited tele-
casting of events of local interest, such as sold-out home games or games played
far from an institution's campus, but which are not selected by the network
for telecasting on the national series. Such telecasts are made, however, only
where they will have no substantial adverse impact on in-person attendance at
contemporaneous, non-telecast college games. Of the 174 appearances on tele-
vision made by NCAA teams in 1974, 74 were the result of exception telecasts.

It is clear that without appropriate limitations on cable retrafismissions of
geographically distant television broadcasts of college events, the assumptions
on which the NCAA telecasting plans are based will be vitiated, and these
arrangements which have served colleges and the television-viewing public so
well will be destroyed. Cable carriage of regional network telecasts of NCAA
events across regional boundaries will make it impossible for colleges to schedule
their games so as to avoid the impact of the multiple events appearing in local
television. Eventually, it will destroy t~'. regional system. Widespread cable
carriage will magnify the impact of "exception telecasts" on contemporaneous
games, and has already severely curtailed the ability of NCAA institutions to
make such telecasts. The inescapable result of such cable retransmissions will
be that fewer NCAA institutions will have meaningful access to broadcast
television, there will be less college sports available on over-the-air television,
and many college programs will suffer economically.
B. Cable system retransmnmssion8 of professional football telecasts

Cable retransmissions also endanger the protection from professfonal football
telecasts which Congress extended to colleges and high schools in the 1961
Telecasting of Professional Sports Contests Act (P.L. 87-331). This measure
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provides professional sports leagues a limited exemption from the antitrust
laws so as to permit them to negotiate league-wide television contracts. In
express recognition of the public interest in maintaining viable sehoolcollege
athletic programs, however, it precludes television broadcasts of professional
football games on Friday evenings or on Saturdays in conflict with scheduled local
high school or college games. It Is clear that under this provision the pro-
fessional football clubs may make Friday evening or Saturday telecasts which
do not conflict with local school or college games in, the area of the broadcast,
and such telecasts are in fact made. At the time this provision was enacted, cable
carriage was principally confined to local broadcast signals, and accordingly was
not a major concern,

Recent and projected growth in the number and capacity of cable systems,
and a regulatory climate in which the importation of distant broadcast signals
by cable systems has steadily grown, now endanger the protection extended by
Public Law 87-331. In the absence of appropriate limitations, cable systems
will import broadcasts of programs made in localities without conflicting school
or college games into communities where such games are taklag place, with
disastrous effect on the.gate at.the high school and college games.

PROPOSED REMEDI.AL MEASURES

The XCAA urges that special limitations designed to protect high school and
college sports programs from potential injury due to cable carriage of professional
and amateur sports event broadcasts be imposed on the authority which this
bill would grant to cable television systems to make secondary transmissions
of television broadcasts.

Protection against professional sports encroachment could be provided by pro-
hibiting retransmission of a professional football game by a cable system located
in an area in which the broadcasting of the pro game would be forbidden by
Section 3 of P.L. 87-331. A second amendment which would exclude from the
compulsory license any simultaneous retransmission of an intercollegiate event
into an area in which that event is not available to broadcasters would provide
protection against potentially harmful carriage of intercollegiate events. In
connection with the later provision, it would be understood that the term
"available" should be used in a hypothetical sense, and that the fact that a
local broadcaster had decided not to transmit an event which was otherwise
available to him would not preclude cable system carriage in the community
concerned.

Such amendments would simply asRure ihat cable osystcms are subject to the
same limitations as teleVision bro(dca.stcrs il the carriage of sports cvent
broadcasts. It would be important, of course, to insure that the full scope of
injunctive remedies are available to prevent the irreparable injury that violations
of these provisions could cause.

We recognize that the Federal Communications Commission has initiated a
rulemaking proceeding (FCC Docket No. 19417) dealing with cable Clrringe
of sports event telecasts. We believe that in this proceeding the FCC has ample
authority to deal completely with the issues concerned and that it could
promulgate rules which would accord colleges the prottection required. II,ov, er,
the Commissiofi itself has raised questions as to the extent of its authority,
and whether in regulating cable it can take avcount of the impact of cable car.r lge
on interests such as those of the NCAA's members. In the circumstances, it can
confidelntl3 be predicted that any rules which the Commission may ultimately
issue will be subjected to time-consuming court challenges before the3 I,tculLle
effective.

Moreover, widely circulated reports suggest that in the absence of clear Iolicy
direction from Congress, the Conimission is likely, if it issues any rule at all,
to adopt a regulation limited to forbidding the retransmission of an event by
a cable system into the area where that event is being played. Even assuming
that It applied to amateur as well as professional sports, such a "hlackout"
protection is not responsive to the concerns of the colleges and would not accord
the necessary protection.

The NCAA submits that the issues of cable carriage of sports events are a
matter of substantial public interest on which Congress must make its will known.
The adoption of specific protection in the Copyright Revision Bill is clearly
the most direct and appropriate means to accomplish this result.

Should Congress decide, however, that the FCC is the appropriate forum
to develop detailed regulations dealing with these issues, then it is critical that

57-786-7 6-pt. 2-10
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H.R. 2223 incorporate specific language calling upon the Commission to take
action to protect intercollegiate sports and granting it SPcific authority in this
area.

CONCLUSION

Intercollegiate athletics stands now at a critical point in its history. The
financial difficulties of educational inbtitutions are having a particularly heavy
impact on sports programs. New governmental policies are being promulgated,
the implementation of which will impose si.btantial burdens on collegiate bports
programs. The goal of the NCAA is simply to attempt to assure that these
programs are not further ravaged by cable systems acting in the name of in-
creased profits and illusory viewer benefits. It is the NCAA's belief that this
can be accomplished in a balanced manner without undue prejudice to the
interests of any individual group.

TESTIMONY OF JOHN 0. COPPEDGE, CHAIRMAN, NATIONAL COI-
LEGIATE ATHLETIC ASSOCIATION, CABLE TELEVISION ASSOCI.
ATION SUBCOMMITTEE, ACCOMPANIED BY RITCHIE THOMAS,
COUNSEL, NCAA

Mlr. COrPEDGE. Thank yOU, very much.
Mir. IKST.ENWmEIER. You hlave been very patient to wait until this

hour to present your statement
iMr. COIrEDGE. Thank you, 3Ir. Chairman, and members of the

subcommittee. MIy name is John Coppedge. I am director of athletics
.at the U.S. Naval Academy.

I am here today, however, as the chairman of the cable television
subcommittee of the National Collegiate Athletic Association. Mly
purpose is to express the view of the NCAA member colleges and
universities, that the compulsory license to make secondary trans-
missions of television broadcasts, which the copyright revision bill
would grant to cable telex ision syste:ns, must include limitations pro-
tecting college athletic plrofialis flona damage from cable carriage
·of certain sports events broadcasts.

In view of the limited time available this afLernoon, I will confine
my remarks to a brief outline of the nature and basis for our concern.
I request, however, that the NCA''s full prepared statement be in-
corporated in the record of this hearing.

3ir. KAST1ENMEIER. Without objection, the statement will be received,
in full.

3Ir. CoPrEDGE. Cable system rctransmissions of certain telecasts of
collegiate and professional sportb events into communities located far
fromn the translnitting site eldangers in-person attendance at college
gaines essential to the economic viability of intercollegiate athletic
programs.

By presenting on local television events which would not be author-
ized for television broadcasting in the area concerned, because of the
injury which would be inflicted on local high school and colleges, it
threatens both protection from professional football telecasts extended
by Federal law, and protection from -intercollegiate event telecasts
which is a major element of NCAA telecasting policies.

Cable carriage of professional football telecasts made on Friday
nights or on Saturdays during the high school or college football sea-
son, threatens to erode protection from such telecasts which Congress
extended to high schools and colleges in section 3 of Public Law 87-331,
withl potential serious impact on high school and college gate receipts.
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Cable retransmissions of NCAA football telecasts into areas where a
different regional game is being broadcast threatens to destroy the
NCAA's regional system of telecasts, a critical element in the NCAAk s
telecasting policy, which permits a broad range of NCAA institutions
to gain television exposure and related revenues.

In the 1974 football season, 110 NCAAt colleges and universities
realized a total of more than $8 million in revenues from regional
telecasts. In recent years, widespread cable carriage has also increas-
ingly prevented NCAA members from taking advantage of NC.AA
television plan provision permitting individual institutions to make
limited local telecasts of football games--such as sold out home games
or games played a substantial distance from the institution s campus--
which were not selected by the network for appearance on the national
series.

Thirty-seven NCAA institutions appeared on such "exception" tele-
casts last year. Institutions already precluded by cable carriage from
making exception telecasts include Ohio State and the University of
Arizona, while telecasts by Arkansas and the University of 5Michigan
are on the endangered list. Accordingly, unless this bill incorporates
appropriate specific limitations on secondary transmissions of inter-
collegiate sports event telecasts, or at a minimum expressed directions
to the Federal Communications Commission to issue rules on this
regard, the access of collegiate sports events to broadcast television-
and thus, the extent to which they are available to the television view-
ing public-will be gravely curtailed, and many colleges which now
share in television exposure and revenues only because of the regional
and exception telecastlng agreements. will suffer.

VTe are asking only that cable systems be subjected to the same
limitations as apply to television broadcasts of the sports events con-
cerned. We believe that our request is reasonable and that it is in the
public interest to protect highl school and college athletic programs.

e urge the adoption of provisions in section 111 which respond to
our concern.

iMr. KASTENIrEIER. Thank you.
Do I understand that, in terms of your chairing this cable tele-

vision subcommittee of the NCAA, do you represent the views of the
colleges and high schools? Do you represent the high schools' point
-of view. too?

Mr. COPPEDGE. I represent the high schools' point of view only to the
extent that they suffer the same problems that we do. And as we have
heen--the professional rules covered both, so that is the reason for my
language in the statement.

Mr. KASTFrN:MEIER. Whatever it is-and l,erhaps it is not precisely
clear what we have heard, that organized professional baseball and
professional hockey seeks. in terms of control over their cable trans-
missions, as well as normal broadcasts, do you seek a similar r-medy in
the bill?

Mr. COPPErIOE. I do not think so, exactly. Our concern is if a game
is televised. we would like the same restrictive provisions for cable
television that are provided the regular broadcasting people.

We are not. trying to black it out. We are just trying to make sure
that the colleges and schools in a particular area have some time durling
the day in which they can play, that they will not have to be faced with
television.
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In a regional game, we would welcome all cable systems to carry it
in that region. Ii a national game, we would welcome all cables to
carry it nationally.

But the problem comes when you have a regional game which is very
vital-to the NCAA schools. They are set at a certain time period. If
there is another regional game on the west coast, for instance. which
would be brought back to another region, there would be nowhere
where the remainder of the schools or universities could play during
that day in which they would not be in competition with some type of
television.

I do not think that the rovalty problem, as we have heard this
morning, is one that we are discussing. The exception telecast, which
is vital and important to many schools and universities and one-which
the NCAA Television Committee would like to endorse, is backfiring
and forcing schools such as Ohio State not to provide cable telecast
when they have sold-out games. It would be very good if they could
provide local broadcasting, which we support in Columbus, but to take
that signal.and nmport it into other parts of the State of Ohio does
damage to college.s and universities.

nMr. KASTENIEmR. Your statement seems to recognize, as the gentle-
man from California, Mr. Danielson, has suggested, the best place
to resolve this question would, perhaps, be in the FCC rather than il
the context of this bill-the copyright bill. Is that not true?

Mr. COPPEDGE. I do not believe we believe that, sir. There has been
a problem. Our experience has been that the FCC has some doubt about
their authority in this area. Any regulations the FCC issues wuuld be
subjected to court cases which would-be lengthy.

I think this is such a big, public interest thing that if you do not
provide specific language in the bill, then certainly some direction
should be given by your committee. We are talking about a lot of
schools-800 or so, or more, colleges and universities throughout the
country.

It has a lot of public interest. And to date, there has been some
hesitancy on the part of the FCC to put out ground rules on this sub-
ject, and I think.there is some doubt about their jurisdiction.

We clearly think it is your committee who should-and that the bill
should specify as a minimum, direction in which the FCC should go.
if not some specific language that would limit these broadcasts.

Mr. IASTENMEIzER. For purposes of historical comparison, the NFL
blackout would not be affected by cable, would it? They could not
invade the existing blackout, because' there would be no transmission ?

.Mr. COPPEDGE. It is certainly a possibility of them scheduling, with-
out damage. on a Friday niglht, or Saturday, and be perfectly appro-
priate to broadcast live in a particular area in accordance with the
law.

But if that same game was transmitted into some other area. which
it is likely to do, damage would occur. The illustration that I hear
bantered about quite a bit among my colleagues is a signal that caine
out of an Atlanta game and was imported into Arkansas on a Friday
night when the high schools were playing. I cannot pinpoint an illustra-
tion where one of the colleges were particularly affected, but it cer-
tainly has the potential.

If you keep up with it, as you noticedi in New York this year, because
of scheduling problems in Shea Stadium, the Giants are, in fact, going
to play some Saturday games during the regular season.
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If these signals were imported to distant areas, it wouild do appre-
ciable damage.

MIr. KASTENMrEER. Is not cable subject to the same limitations that
other television broadcasting is, in that connection ?

MIr. COPPEDGE. No, sir.
Mr. KASTENMEIER. What advice would you have for us, ill connec-

tion with cable telecasting of signals involving either college, high
school, or professional games which interfere wi.h colleges?

MIr. COPPEDGE. I think the specific language we would be interested
in is providing the same limitations to them that are provided on over-
the-air or regular telecasts. Those are clearly defined and workable.

MIr. KASTENr..MIER. YOU would not grandfather anything, but take
,recognition of the fact that perhaps some cable systems have been
televising with this sort of program sports events for years and all
of a sudden they would have to get a prior clearance, I take it, from
perhaps the NCAA or some other organization?

Mir. COPPEDGE. I do not think so. I 'will cheek with our attorney before
I answer-he is more familiar with that than I am. But I do not think
so-there have not been a number of abuses, to date. However, the
potential for abuses are tremendous, and there have been abuses-
that, is. Ohio State is a good example.'The University of Arizona had
a problem where there was a junior college championship game and
about a week before the game, it was advertised in the paper that
cable television was going to carry the Arizona versus Arizona State
game. This forced the junior colleges to shift the schedule of the
championship game to a night game, so they ivould not have to com-
pete with the cable telecast--which, was most detrimental to their
gamnle.

Although I have pointed out some specific illustrations, there have
not been too many, but the potential danlage especially in the regional
games. which is of greatest concern to us, and to importing a signal in
to various regions, is considerable.

.Ir . T-Homris. My name is Ritcbie Thomas. I am Washington counsel
for the NCAA. To amplify that answer a little bit. sir, Captain Cop-
pedge is correct that, as you know, with the new FCC rules still only
3 years old, the distant signal inmportation as to the systems which are
now coming into being, is still in its infancy.

So. as to the problem of the spread of regional games, across regional
boundaries, it has not as yet become a significant problem. So I do not
think there is any problem, really, by grandfathering such a carriage
because it really does not exist, substantiallv.

As to exception telecasts, basically the problem is that if widespread
cable carriage so spreads the impact of broadcasting on other colleges
and unniversities, that contemporaneous games are injured, we cannot
make the exception telecast.

So, arandfathering in this regard would simply mean that the excep-
tion telecasts cannot be made.

Again, our position as t.o unational telecasts and regional telecasts,
as far as cable systems in the region are concerned, is that we are very
happy to have ;cable systems carry those games, whether there is a
local broadcast station which carries it, or not.

PMr. CoPPEnoE. One other point, as one of the committee members who
negotiates with the major broadcasting companies for the NCAA foot-
ball package, if there are too many-if it happens frequently that you
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have regional problems, then you cannot sell that product, besides doing
damage to the gate by the teams, all the teams in that region. The prod-
uct goes down in its value.

Mr. KASTENMEIER. I yield to the gentleman from California.
Mr. DANIELSON. Thank you, MIr. Chairman.
Thank you, gentlemen. Your statement is very clear and I do not

really have any questions on the substance of it.
It is my understanding that you really are not anxious about royalty

fees, license fees, but what you are concerned about is the damage that
can be done to the institution of collegiate athletics through compelling
teams to compete with television or cable broadcasts of other games
which might have a great public interest, thereby cutting your gate?

lr. COPpEDaE. That is correct. To carry it to its extreme,- if you are
able to do that, you would end up with 10 super teams in the country
and they would be the only ones on TV all the time.

Mr. DANIELSON. Well, the economic aspect of having your gate
diminished is terribly important here. That is not the only thing. A lack
of attendance tends to destroy interest in the teams, and in the
activities, generally.

It couldhave an adverse morale effect upon the entire athletic pro-
gram of our colleges and universities.

Afr. CoPPEDGE. iIany of these so-called division 3 schools, which are
the smaller athletic programs, do not even charge for their games.

Mr. DANIELSON. I also know that major schools-at least those who
can come up in the black on the football, for example, or basketball-
usually will use those profits to support other athletic programs intra-
mural or intercollegiate programs which do not support themselves
financially.

Mr. COPPrEDGE. We support 21.
MIr. DANIELSON. In my own area, we had Occidental University in

California. It used to have a fine football team. But they simply can-
-not compete today. They discontinued I think, start ing with Chic;lgo 30
years ago. There has been a constant attrition because of the inability
to compete.

I am very sympathetic to this position. Your position is really not
that much different from that of professional athletics. If we are going
to have professional athletics, and public policy seems Lo be in favor
of them, then you have got to keep the entire organlism alive, not just
one or two or three teams.

So, what I really think we need, Mfr. Chairman, is legislation which.
will recognize the unique characteristics of college athletics and the
unique characteristics of professional athletics, and provide a sufficient
protection in the field of competition so that they can survive.

If the public policy, public interest wants this sort of activity-
and I am convinced thev do want it-I think that that is a solution.
But I really have serious doubts that copyright is the way to do it.

Maybe we should get somebody on Interstate and Foreign Commerce
Committee to strengthen the jurisdiction of FCC and give them some
guidelines and directions so they would come up 'with that kind of
protection.

I am for the goals you seek. I am just, unfortunately, in doubt that
this is the way to do it.

I yield back my time.
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Mr. COPPEDGE. I am not a lawyer, but we have been frustrated in'
trying to get something done. And this certainly, to us, seems air
appropriate forum.

Mr. DANMELSON. All right.
Mr. IASTENxrEIEr. The gentleman from New York.
Mr. BADILLO. No questions.
Mr. KASTENMEIER. Mr. Pattison?
Mr. PaTriSON. No questions.
MIr. EASTEINMELER. Mr. Coppedge, we appreciate your appearance

here today.
This concludes this day's hearings on the question, primarily, of

cable television, section 111, and the provision of copyright, until the
next meeting on July 10, public broadcasting.

The committee stands adjourned.
[Whereupon, at 5:10 p.m., the subcommittee adjourned until July

10. 1975.]
[Subsequently, the subconumlittee received statements from National

Broadcasting Co., Inc.; American Broadcasting Cos., Inc.; loister
W. Lindow, executive director, Association of Maximum Service Tele-
casters; William J. Bresnan, President, Cable Division, TelePrompter
Corp.; and Times Mirror, as follows:]

STATEMENT OF NATIONAL BBOADCASTINO COMPAqNY, INC.

Tho National Broadcasting Company, Inc. ("NBC") respectfully requests
that the following Statement be made a part of the record of this Subcommittee's
hearings on the pr'oposed bill to revise the copyright laws (H.R. 2223).

NBC operates major television and radio networks and is the licensee of five
television and eight AIM and FM rtadio stations. In that cap :ity, it is a large
purchaser of copyrighted property ov;ned by others, spending in 1971 over $400
million to obtain such prolperty for broadcast ube. It is also a copyright owner of
soume programming, primarily news and documentary programs. The prolposed
statute will affect NBC in both capacities.

Most of the provisions of the plroposed statute tend either to codify existing law,
to remove sonJe of the uncertainty of the existing case law on copyright, or to
create new rules which better reflect the substantial technological changes which
have occurred since 1909, the date the last major copyright bill was enacted.

One section-Section 111--expresses an extremely significant legislative policy
toward cable television and copyright. Because of the importance of this Section
to the communlcations industry as a whole, we will address most of our com-
ments to it.

b'inally, we are submitting comments on II.R. 7059, which would establisht a
"'erformance righc" in sound recordings, in addition to the current riglls which
composers and authors have in the underlying music or literary property emu-
bodied in the recording,. This provisin could also have a substantial economic iim-
pact on the broadcasting industry, particularly on radio stations which are major
users of sound recordings.

SECTION 111

Section 111 is significant because it establishes fur the first time the principle
that cable televiblun should have some copyright liability when it retransmits
televisiou programming broadcast by existilg television stations.* Since its incep-
tion, cable television has not been required to make payments to the copyright

*A critical distinction must be made between the transmisaton by cable of "local"
broadcast signals annl 'distant" signals. Cable systems that merely retransmit or amplfy
local signals vcxland the jpotential audience for a program Nilllhin the same market bydelivering signals which might otherwise be blocked within the originating statlon's
broadcast area. The low rates contained In the fee schedules of Section 111 would not,therefore. be unreasonable with respect to such activity.

We are addressing ourselves prlmarnrly to the aitlilty Involving "distant fignal Importa-
tlon," where cable retran.umlts a signal from a distant market into a dlferenit market not
otherwise able to receive It. This activity introduces, a new program into that market
and thus raises different policy considerations.
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nowners of such programs, primarily because of judicial interpretation of the
technical wording of the 1909 Copyright Bill, drafted long before the current
can''. technology was even envisioned. Nevertheless, cable television is a com-
merical user of copyrighted property, does charge the public for the right to see
such programs, and in this sense, is no different from any other user of copy-
righted property. The statutory recognition of cable's obligation to pay copyright
fees is thus a significant development.

Some have argued that cable should forever be exempt from copyright liability
as a way of stimulating the future growth of that cable industry. This, in turn,
if thought desirable because a strong cable industry is seen as addig to the
divrrsity of entertainment programming that will be available to the Anerican
public, particularly entertainment intended for more sophisticated or minority
tastes and interests.

We do not quarrel with the goal of diversity. However, it is difficult to see
how that goal is furthered by an exemption which only encourages cable to
retransmit entertainment programs that are already in existence. When cable
retransmits an existing signal, it is not creating anything new and thus is not
contributing to diversity.

Moreover, it is difficult to see how the constitutional objectives of copyright
are furthered by such an exemption. The purpose of affording copyright protection
to a literary, artistic or audiovisual work is to stimulate the creation of such
property by giving their creators the opportunity to maximize their economic
reward. When cable retransmits a program shown by an existing television
station, particularly into markets where the program is not otherwise available,
it is as much a user of creative property as the original television station which
bought and paid for the right to broadcast the program. Yet, cable has not paid
the owner of such a program for the right to use It in the market. This, of course,
deprives that owner of revenues he might have obtained, and, at the same time,
diminishes the value of any future sale he may wish to make in that market, thus
defeating the basic objective of copyright.

For these reasons, we support the provisions of Section 111 which in principle
treat cable equally with any other user of copyrighted property.

At the same time, Section 111 adopts a system of compulsory licensing based
upon a fee schedule which, in our judgment, i3 so low as to represent only a
token payment. We estimate that L0ost non-network owned stations may spend
as much as 42% of their broadcast revenues for programming and that the
major television networks may spend as much as 80%. The MPAA has estimated
that approximately 54,% of broadcast revenues must be used to acquire program-
ming. The NAB put the average at 3-1%. For present purposes, it does not matter
which estimate is correct--under each of these estimates it Is clear that the fee
schedule contained in the proposed statute would obligate cable to pay an in-
;ginifirant percentage of its revenues for the right to use existing progranmming.

Moreover, the fee schedule does not adequately reflect the value that cable
derives from being able to use existing television programs. There is no question
that cable obtains increased penetration and profits from distant signal Importa-
tinn. Yet, the proposed fee schedule does not appear to take such incremental
profits into account.

T'ius, while the proposed statute does give some recognition in principle to tnh
similaritieb between broadcasters and cable with respect to copyright :iability,
it does not attempt to apply that principle to anything approaching a realistic
basis to carry out the objectives of that principle. As a practical matter, this
deficiency may negate the beneficial public policies that are served by imposing
copyright liability in the first place.

We recognize that it is not practical or wise for the Congress to become the final
arbiter of prices that are usually letermined in armd-length negotiations between
copyright owners and users. We therefore support the concept of creating a
Copyright Tribunal which would have the power to establish a more realistic and
reasvnable fee structure. We believe that the Congress should make clear that
the fees contained in the current statute are merely a temporary starting point
which ean and should be reFyitwed promptly by the Tribunal. This would have the
advantage of removing the Congress from the difficult, delicate and continuing
job of fixing reasonable col., If'ht fees and at the same time, allow for the flexi-
bility that Is needed to assure that the fee structure is, and continues to be, fair
and reasonable.

The need for such flexibility should not be underestimated. The communica-
tions industry is dynamic, volatile and everchanging. No one can predict what
future technological changes will occur and what relationships will emerge
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among all of the competing elements. It would be unrealistic and unwise to estab-
lish now a fee structure that can never be changed or which would not reflect
future developments. The creation of a specialized tribunal which can monitor
these changes and make necessary adjustments as new developments occur and
different relationships are created is thus a far wiser course for the Congress
to follow than alternatives which are k'sed on a status quo which is not likely
to stay tl-. same.

0.R. 7059

H.R. d059 creates a separate performance fee for the use of sound recordings.
As a major user of records, we oppose the imposition of additional charges for
the right to play records on the air.

Some have argued that such a performance fee is necessary to create a new
revenue base for lesser-knou n musicians and talent who participate in the crea-
tion of a sound recording. However, the current bill does not appear to give those
musicians and artists any substantial benefit. Under the bill, 50% of the revenues
to !b generated by the fees go immediately to the record companies. Of the
remaining 500%, only those musicians and artists whose records are played on
the air ere entitled to compensation. Since most radio stations with popular-
music formats generally play the records of the most popular performers-most
of whom are already well paid by their record companies-it is unrealistic to
think that lesser-known musicians or artists will receive anything of significance.
. Both record companies and performers have always recognized that there was

an advantage in having their records used by radio stations. That is the reason
most records are supplied without charge. We see no reason why Congress should
now create a new revenue base for manufacturers. H.R. 70i59 will force broad-
casters to pay record companies for 'the "privilege" of increasing their record
sales. That is not the purpose of the Constitutional guarantee of copyright
protection.

Similarly, it strikes us as being unwise for Congress to involve itself in
creating a new revenue base for performers. The compensation that performers
receive should remain a function of private negotiation, not national legislative
policy.

At present, broadcasters must pay performing rights societies (ASCAP and
l]MIl for the right to use copyrighted musical works. If they also miust pay

record companies for the right to play records of the same copyrighted muqical
work, the expense may double. There will also be added administrative costs.
We thus oppose H.R. 7059 as an unwise extension of what is validly needed "to
promote the useful arts and sciences."

We appreciate the opportunity to present our x iews to this Subcommittee.

STATEMENT OF AMiERICAN BROADCAsTING COMPANIrES, INC.

American Broadcasting Companies, Inc. ("ABC") operates one of the three
national television networks .nd five television stations. It respectfully requests
that the following statement and appendices be made part of the record of the
hearings on H.R. 2223.

ABC has long been concerned with the potential impact of developing cable
television services on the continued economic health and viability of the country's
present nationwide system of free television service, available to all the people
at no direct charge. One of the aspects of cable television which led the Federal
Communications Commission, in 1965 and 1966, to undertake regulation of that
industry, is the essentially unfair nature of the service from the standpoint of
compe.ition. The cable television industry builds its profits on the work product
and investments of others.

While ABC has recognized the value of traditional cable television, providing
needfed supplemental servite where over-the-air reception is marginal, it has l,een
many years since the industry moved well beyond that original role. The industry
is now clearly bent upon providing its services to the major urban centers of
our nation through the importation of multiple television signals from distant
cities, the origination of programming and the development of pay cable services,
very likely, in the near future, on an interconnected, network basis. It is unreal-
istic to consider the problems of cable television as if it were still an infant
Industry undertaking to provide supplemental service to small communities and
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marginally-served areas. It is, today, a competitive factor in national tele-
communications and all reliable predictions suggest, that its growth and impact,
in the next decade, will be extremely significant.

For these reasons, ABC urges that the industry be subjected to normal and
traditional copyright obligations. We still believe that the most prudent and the
fairest way to deal with cable television, at least in the big cities and where
origination and pay cable services are being, or will be, offered, would be to
require the operator to go into the marketplace and bargain and pay for all of its
program product just as radio and television stations do. Any contrary course-.
either of exemption from copyright liability or according the extraordinary
privilege of compulsory licensing-interferes dangerously with normal market-
place considerations and threatens a situation where the effectively subsidized
cable industry may destroy or seriously impair the services of the television
industry which is still required to compete for program product in the traditional
manner.

In 1971, as many witnesses have described, a so-called "Consensus Agreement"
was reached by the National Cable Television Association, National Association
of Broadcasters, Maximum Service Telecasters and a committee of the major
program suppliers under the auspices of the Office of Telecommunications Pol-
icy. While ABC was not a formal party to the agreement, it did indicate its
reluctant acLLt,uance of its principles. ABC did so out of a spirit of compromise,
recognizing that issues arising from cable development were highly complex and
controversial and that the interests of the public suggested the wisdom of an
early definitive resolution of those issues. That compromise was appended
to, and provided a substantial basis for, the Commission's 1972 Report and,
Order adopting definitive cable regulation.

Almost immediately following adoption of the Report, the FCC, based upon
continuous importunings from the cable industry based on claims of alleged
financial distress, began relaxing those major elements of obligation and re-
straint accepted by the cable industry in the Compromise, and which iere
the quid pro quo for broadcaster acceptance of privileges accorded to cable
operations.

The Congress should consider the following record of abandonment by the
FCC of public service obligations which were to be created in return for the
privileged carriage of broadcast signals.

a. In 1972, the Commission envisioned "a future for cable in which the prin-
cipal services, channel uses and principal sources of income, will be from
other than over-the-air signals."' As a result, the Commission required the
provision in larger markets of 20-channel servkie and channels dedicated to puib-
lic ac;ess, governmental and educational use. Yet, the Commission, today, is
proposing that these requirements either be abandoned altogether or compliance
postponed indefinitely (See Docket Nos. 20363 and 20508).

b. Equally, in 1972, the Commission justified its departure irom the norms
of competition because subsidized carriage of broadcast signals would give;:

"... cable impetus to develop in the larger markets without creating
an unacceptable risk of adverse impact on local tcletision broadcast service.
At the same time, these limits should serve to create an incentive for the
development of those nonbroadcast services that represent the long-term
promise of cable television and are critical to the public interest judgment
iwe have made."

At this time, however, the public services called "critical to the public interest
judgment we have made" are in the process of being repudiated by the cable
industry and abdndbned by the Commission.

The Congress should also consider other action3 taken by the Commission
which have abandoned those undertakings designed to avoid "an unacceptable
risk of adverse impact on local television broadcast service" or which have
relieved the cable industry of any public service obligations.

a. In 1972, the Commission required systems with more than 3,500 subscrtb-
ers to originate ,significant programming locally. That requirement has been
eliminated (Docket No. 19988).

b. In 1972, in order to preserve the balance between free television and cable
television, the Commission had reasonably adequate requirements for protect-
ing local stations from duplication of their network programming. That re-

(7A' V. 36 FCC 2d 143 (1972).
Cnable Television Report and Order, sutpra at 190.

a Cable Televisfon Report and Order, eupra at 105.
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quirement, at the urging o_ the cable Industry, has now been significantly eroded
(Docket No. 19995).

c. In 1972, the Commission had reasonably adequate rules to prevent program
siphoning by pay cable systems. Those rules, again at the urging of the cable
industry, have been relaxed so that cable can carry massive amounts of films,

,series and sports programmin(,-not public service programming (Docket No.
19554).

d. In 1972, the Commission promised the television industry that it would
undertake "expeditiously" to place necessary limitations on the carriage of
sports events by cable through distant signals. Limitations, energetically resisted
by, the cable industry, have not yet been adopted, more than three years after
proceedings were instituted (Docket No. 19417).

e. And, in 1972, the Commission explicitly promised to review itL cable program
if copyright legislation, critical to the balancig of publ[c interest concerns, was

mnot oe,rthcoming:'
"Finally, we reach ABC's contention that the Commission will have to take

action if copyright legis'..tion is not forthcoming within a reasonable period
of time. We agree with this position, and have so stated in Paragraph 65 of
the Report. It would be pLemature to speculate now what action would be
necessary in tuat event. We hope never to ruach that poise since it io our
expectation that the parties will e.peditiously reach an accord and that
,copyright lcgislation will be enacted once these rules becomle effective.
[Footnote omitted]. We have decided after much study and debate to take
the first step. We will revisit the matter if our estimate proves wrong that
adoption of our program will facilitate copyright legislation."

The interim, despite continued absence of legislation, has brought nothing but
the most energetic prczessing and grant of certificates of compliance-both for
new and the pre-March 31, 1972 systems.6

III.

ABC believes strongly that the Commission has been most ill-advised in accept-
ing, uncritically, the cable television industry's claims of financial dibtress and
thus abandoning both its balancing decisions and p.ublic interest requirements.
We believe the Congress would be equally ill-advised should it proceed on the
same assumption.

We are attaching hereto, as Appendices A & B3, newspaper and trade press
references evidencing the most optimistic predictions for cable growth; the
marked increase in the i alue of cable stocks; substantial stock acquisitions by
"insiders"; and, particularly, 'he very bullish predictions for rapid expansion
of p~ay cable services.

Tilhe Congress should not bc Jluded into believing that the legislation before
it is a relief measure for the traditional "Mom and Pop" CATV operation. It is
dealing with a maj.or, rapidly groNiag, force in national telecommunications

-which has been effective in hiding behind the shield of the small operator.

IV.

While ABC, for these reasons, would still prefer full copyright liability for
cable services (with possible exemptions for smaller systems in underserved
areas), we realize that the principle ,f compulsory licensing may have advanced
too far now to be abandoned. ABC does LUlieve, strongly, however, that the Con-
gress should not contribute further to destruction of the careful balancing of
private and public interest considerations embodied in the Consensus Agreement.
The Consensus Agreement contemplated copyright l2gislation essentially as
follows:

(1) Compulsory arbitration of the question of fees to be paid in the event
copyright owners and cable owners could not agree on a schedule.

(2) A limitaticn on the applicability of the extraordinary compulsory license
privilege to those television signals originally authorized for carriage by the
FCC in 1972.

(3) An exemption for independently owned systems with fewer than 3,500
subscribers.

'Reconsideratfon of Cable Telev8llon Report and Order, 36 FCC 2d at 197. (Emphasis
supplied.)

6The Cable Television Bureau advises ABC that, since 1972 through Februarv 1, 1975,
4.690 application for certiflcates have been filed, 3,561 granted; 838 remain pending; and

'291 were either denied or dismissed.
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(4) The right, in broadcasters and copyright owners, to enforce exclusivity
rules through cou'rt action for injunction and other appropriate relief.

It will be recognized that these provisions represent a radical departure frum
those marketplace considerations which, traditionally, have governed the rela-
tionship of those who create original work and those who use it for profit.

E'e principle of compulsory licensing, even if limited to those sig,-Is author-
ized in 1972, is a significant reduction in the rights of program producers, in a
free and competitive market, to bargain for fair payment, based upon the relative
worth and val- , of particular works. But if this remarkable principle is to be
adopted, a fair schedule of payment is essential. It is clear that the interested
parties have not even come close to agreement on such a schedule. We, therefore.
strongly believe that rather than placing in the statute an arbitrary schedule
of fees, compuls- arbitration, a. contemplated by the Consensus Agreement
should be prow' for as the traditional and fair way to settle disputed issues.

In addition, e pyright Tribunal should be provided f.jr. A means of adjusting
whatever originL. schedule is decided upon is essential o preserve any measure
of equity in the years to come. The Congress, as a practical matter, is not in a
position to re-visit and re-adjust these fees in light of future developments
Provision for an administrative body for that purpose is necessary.

Plainly, any compulsory licensing decided upoh should be limited to those sig-
nals authorized in 1972. Otherwise, the Congress would be granting an open-etnded
license for a free-wheeling carriage of an unlimited amount of programing belong-
ing to others. With all respect to the Federal Communications Commission, as
we have documented,above, it has not shown a capacity to resist the pleadings
of the cable industry for more and more privileges. We do not believe that it
will be more successful in resisting requests for additional signals under the
umbrella of a fixed compulsory license.

Total exemption from copyright liability of particular systems, based upon
number of subscribers or upon gross, is ain even more radical departure from
tradition than is the compulsory license. We find no precedent for a significant
exemption from copyright law. The Congress should conbider the thousands of
small businesses (smaller than those cable systems with, for example, 3,500
subscribers) which must, nonetheless, pay music licensing fees or other trade-
mark and copyright fees. ABC has difficulty understanding why the cable
industry should be singled out, from among all of the small business activity
in this country, for wholesale relief from payment while profiting from the
work of others. Since an exemption was a part of the original Consensus
Agreement, ABC did, reluctantly, accept the principle. Only, however, if all
the other provisions of the Consensus Agreement were embodied in legislation
should the Congress consider retaining this virtually unprecedented aspect.

Finally, enforcement of the exclusivity rules through the courts is a necessary
and traditional remedy to insure that the substa.nce of legislation and regula-
tion decided upon is, in fact, effective. The administrative process, distracted
by its many responsibilities, has already shown itself incapable of providing fair
and effective relief, promptly, against multiple regulatory violations.

V.

There is no adequate reason for the Congress to step away from the principles
which were agreed upon in the Consensus Agreement. That agreement, itself,
represents a substantial compromise of those traditional copyright principles
which one would have normally expected would govern a growing and rapidly
expanding industry which depends for its profit upon the stork of others and,
at least at the moment, pays nothing for that work. ABC urges the adoption
of legislation reflecting, at a minimum, the principles, described above, and
derived from the Consensus Agreement.

APPENDIX A

a. Ttc N.Y. Tiones for March 13, 1975 (p. 56, 62), in an article by Vartanig G.
Vartan reporting on recent advances in the stuck market, states that "CaLle tele-
vision took honors as the best-acting group, displaying an advance of 90.1
percent." The article also adds:

"Dennis Leibowitz, an analyst with Coleman & Co., also noted that declin-
ing interest iates benefited CATV companies with heavy capital expendi-
tures. Another favorable factor cited was the prospect of liberalized regula.
tions by the Federal Communications Commission, particularly , 5th
reference to pay TV."
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b. Kagan'sCablecast of March 3, 1973 reports on five MSO's revenue increases
for 3974 ovt:r 1973: ATC up 30 percent; Coo up 27'percent; CPI up 16 percent;
UA-Col. up 35 percent; and United up 16 percent. Kagan concludes: "All in all,
they're the kind of figures that would lead one to wonder what all the flap was
about in the market for cable stocks ... AiC, for example, traded at only 1.5 x
trailing cash flow when its stock dropped to $6 .... " (p. 3).

c. The same issue of Kagan'sCablecast (p. 4). also states:'
"David Wicks of IWarburg, Paribas Beckcr, Inc., surveying cable lenders

vis-a-vis. FCC 1977 rebuild.rules, found; none willing to make loans for what
they call 'government compliance' . . . monies are available only for genrt-
eration of profits...."

and
"Burnup d Sims, bearing up under strain of reduced telephone-and cable

construction, is one way to play increase coming in investment tax credit.
President Turnm Pledger recently told Florida investment group that 'a rela-
tively small part of our revenues are derived from CATV (but) surpris-
ingly, we see more positive signs of new work appearing in this area than in
any other.segments of.our-operations'."

d., More from the same issue of Cablecast (p. 1):
"Irving Kahn for NOTA President! He's as good a p.r. man as the cable

industry has ever known.

"Based on his reunion speech in Dallas at the Texas Convention last week
(2/27), Irving's year-and-a-half in government service sharpened both his

perception and his tongue. Here's his finanoial commentary:
'Wall St. discovered cable about a year or two too late, took the cable'

stocks' up perhaps several points too high and then, hand in hand, we and'
they fell into an abysmal chasm.

'We-as an industry contributed to this fall by offering sometimes-less-than.
terrific management, some rather poor informaticn, an;: anything but a
greater return.

'We were victimized, I suppose, by our own dynamic growth; it was a case
of too much too soon.

'But the point of all this is not to fix blame. The fact of the matter is,
from WVall Street's point of view we should-and can--still be considered
one of the best investments going at the moment.

'In spite of ourselves and our negativism, we remain a business whose
opportunities are greater than they've ever been, with cash-generating pos-
sibilities beyond the comprehension, apparently, of many of our colleagues.'

* *. * * *'

"Cable today offers as great an opportunity for financing as it ever has.
If we can convince our industry's own management class to believe it, then
we can convince Wall Street to believe it.

'But if we play dead, we are dead.'"
e. Mr. Hagan adds:

"We know more than one cable executive who knows darn well his sub-
scribers are worth a lot more than $150 each. But when you're buying them
up at 50 cents on the dollar your p.r. man doesn't get ,any assignments.

"In our view, at least, the ultimate test of management's faith in its future
is its willingness to put its own money on the line when all about are in a
state of panic.

"Thus it was with more than passing interest that we noted these rstute
purchases of cable stock by insiders, as listed in the latest SEC records:

Shares
Officer Company bought Date Price

John Gwin ......................... Cox Cable ........................ , 000 Dec. 31,1974 $4.80
Henry Harris ............... 0....... .... Doc. 17,1974 3.75
Marc Nathanson ...... . Teleprompter................... 1,000 Dec. 91974 1. s50
Alan Flelsch :.......................... do........................... ,000 Nov. 29,1974 1.65
Ralph Baruch .................. .. Viacom .......................... 1,500 Dec. 20,1974 2.88
Tetry Elkes ............................ do... 500 Dec. 18,1974 2.75

.Do ............................. do.. 500 Dec. 23,1974 2.65

"In the next issue of (ABLECAST: a report on the economy-why we
think it's in better shape than it looks on the surface; how stimulation in
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the money markets will help the cable industry (and benefit cable stocks);
the true relevance of pay TV and cable, TV; the FCC's comprehension of'
cable economics; in short, the birth of the next era in cable television."

We estimate there are 190,000 pay TV subscribers on cable TV systems in the
United States.

This figure is based on a survey conducted by PKA during the past week which.
shows there were 188,835 customers as of Apr. 1 (see P. 3).

Perhaps a third of the 62 cable systems currently offering premium movies and
sports programs are in active'marketing campaigns. And we are aware of at least
another half-dozen imminent start-ups. These include:

Times Mirror in Palos Verdes, Cal.; Davis Communications in Oxnard, Cal.
(in June); United Cable in Tulsa (June 1); UA-Columbia in San Angelo, Tex.
(Apr 16) ; Pasadena, Tex. Cablevision (May 1).

The pay-cable industry Fdded some 140,000 subscribers in the past 12 months.
We estimate growth in the next 12 months at an additional 100,000-to-175,000
subscribers.

,PAY TV:POPULATION

Pay-cable.
subscribers

Cable system Operator Sales affiliation Program source Apr. 1, 197

1. Los Angeles, Calif .- ..------ Theta.--...... ..... None.--....... ... Telemation -..... .. 26,000,
2. Long Island, N.Y ..-... ...-- Committee -.... do .....--... .. Home Box Office ...... 20,365,

'Development.
3. San Diego, Calif-........... Cox/ATC- ------------ Channel 100T....... Telemation-........
4. New York, N.Y ........... Time -............... None .............. Home Box Office ....... 11,200
5. Wilmington, Del.....-.... ... Rollins .......... .. do...............do ............... 8,500
6. Concord-Walnut Cr., Calif..... Western/GE .....-...... Channel 100........ Telemation ........... 7,000
7. Quint Cities, Iowa-Ill-..... ..' Cox -...-.-........... .do ...... ..... .do ............... 6,750
8. Toledo, Ohio -.......--- Buckeye .--.......... do - ........ .... do ............... 6,500
9. Allentown, Pa .......... Service Electric --... .None--....... Home Box Office ... .. 5,400

10. Wayne, N.J .......-.... .... UA-Columbia -------- dedo................... 3,900
Brookhaven, N.Y- .. ...............do... .do - -.. do ............... 3,900

12. Santa Barbara, Calif .-..... .Cox ................. Channel 100 ........ Telemation ......... 3,500,
13. Decatur, Ga -.............. Davis.--.......... .-- None - -.... ....... Channel 6 ..-....... 3,350
14. Islip, N.Y ................. Teleprompter ..............do ............. Home Box Office...... 3,300
15. Flint, Mich.............. Lamb ................ Channel 100........ Telernation .......... 3,250
16. Harrisburg, .............. Sammons ... .do - -........ .. do ............... 3, 000

Wilkes-Barre Pa.......... Service-Electric ....-... None .............. Home Box Office ....... 3,000
18. Burlington N.J.........-. Transcable ................ do ................ do.. ........... 2,620
19. Spring Valley, N.YG......... oodvue- .-.....-... . . ..do ..................do.............. 2110
20. Mt.Vernon,N.Y Teleprompter .- -.......do ... ............... do ...... ...... ... ,970
21. Pensacola, Fla. Davis -... do ..-.....-...... Channel 6 ......... , I850.
22. Ithaca, N.Y ........ Ceracche TV....... .. do- ............ Home box office.....- 1,820
23. Reston, Va ................. Warner .................. do ...... .... Starchannel .......... 1755
24. Sarasota, Fla . …...... Storer .............. MGtorola ........... Motorola ............. 1,700
25. Ft. Lauderdale, Fla ..-..... American Video ....... None .............. Telemation ........... 1,660
26. HazeltonlSt. Clair, Pa ......- . Service Electric . .......... do ............. Home Box Office .... 1,625

Pottsville, Pa. ...- ... Warner--- -- ---- do… …---Star chinned …- - 1,625
28. Escondido, Calif ............. Times Mirror ..............do ........... . Telemation .-....... 1,515
29. Haverstraw, N.Y ............ Transcable ..-...........do -.......... Home box office .... 1,510
30. Fayettevile, Ark ... …... Warner . ................. do. --......... Star channel .......... 1,460
31. Endicott/Vestal. N.Y......... Pioneer ................ do ............. Home Box Office ...... 1,425
32. Wappingers Falls, N.Y ........ U.S. Cable d...do.....1.. ...... ... do ............ ,400
33. Corning, N.Y ..... ......... New Channels .......... do -................ do ............... 1,375
34. Binghamtun, N.Y .................do .................. do .................. do ............... 1,320
35. Pittsfield, Mass ............. Warner ................... do .......-..... Star channel .......... 1,220
36. Winter-Haven, Fla ................ do .................... do ................. do ............... 1,130
37. Mehanoy City, Pa.,: -....-... Service Electric ............. do ............. Home Box Office...... 1,100

Olean, N.Y ................ Warner .................o..o................ do . ......... 1,100
Anderson, SC ............... Davis ..................... do ............. Channel 6 ....... 1.100
Peekskill, N.Y ............... Transcable ................ do ............ Home Box Office.. .. 100

41. Bradford, Pa ................ Warner ....................- do --....... d........ . o .. .......... 1,070
42. Lansford/Lalnorton/Strouds- Blue Ridge ................ do .................. do ............... 1,050'

burg. Pa.
43. Long Beach Calif .......... Times Mirror .............. do -..........-.. Telemation ........... 1,040
44. Onconta, N.Y .... :::::............ New Channels ............do ............ Home Box Office ..... 1,000,
45. Easton, Pa ................. Salmons ............. Channel 100.............do ............... 975
46. Coos Bay, Oreg .............. Warner ............... None . ............ Star Channel......... 940
47. Beacon, N.Y ................ U.S. Cable ................. do ............. Home Box Office. ... 850
48. N. Palm Beach, Fla .......... Perry Cable ................do ............ Telemation ........... 800'

Honolulu, Hawaii ............ Oceanic ...................do ............... do ............... 800
Warren, Pa ................ Warner .................... do: ....... .. Home Box Office ..... 800

51. Columbus, Ohio ............. Telccinema ................ do .......- ...... Telemation ........... 700
52. Amsterdam, N.Y ............. Gateway- ...................do ............. Home Box Office...... 660
53, Mt. Kisco, N.Y .............. Martin Stone...............do -....... ...... do ............... 650'
54. N. Syracuse, N.Y ............ Frank Harms ...............do ................. do ............... 515
55, Nazareth, Pa ......- -....... Service Electric .............do ................. do ............. 400
56, Carbondale, Pa .............. David Adams ..............do ............... do .............. 385
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PAY TV POPULATION-Continued'

Pay-cable
* - subscribers

'Cable system Operator Salfe'afiilition Program source Apr. 1, 1975

57. Shamokin, Pa .............. S.Electric/Pennsyl- ..do do ...-...... 395'
vania Relay.

58. Emmaus, Pa ................ Salmons ...... ... do ................ do . 360'
59. ML Carmel, Pa ...-....... Service Electric ....... None ...... do.......... .. - 300
60. - , Pa ................. John Arnts ............ do..........do ....... do--- -. ... 290
61. Venice, Fla -........... Storer ................ Motorola -....... Motorola .-... ..--- 250
62. Huntington, N.Y .......-..... Jim Nishicura ........ None., ...-..... ' Home BoxOffica .__.. 200

[From the Wall Street.Journal, 'Apr. 11,1975] ,

TIME INC. UNIT TO USE SATELLITFS TO DELIVER PROGRAMS TO UA-COLUIBIA
CABLE SYSTEMS

NEW YoRa.--Home Box Office Inc., a network packager of entertainment and
spurts programmning for cable-television systems, and UA-Columbia Cablevision
Inc. announced plans to distribute Home Box Office programming by domestic
satellite to UA-Columbia cable systems in various parts of the country.

The companies said they agreed to have Home Box Office, a subsidiary of Timne
Inc., expand its present network by satellite to seven UA-Colunmbia systems in
Florida, Texas, Arizona, California and Washington. Home Box Office currently
uses only microwave transmission and services cable systems only in the North-
east, including UA-Columbia systems in Wayne, N.J., and Brookhaven, N.Y.

The expanded Ilome Box Off.ce network, parts of which are scheduled to begin
service in October, would constitute the first useuof domestic satellites to transmit
TV entertainment progralllming on a regular basis. Gerald ,M. Levin, president of
Home Box OffiLe. said it alho will "provide the framework for a truly nationwide
pay TV system" by making IIome Oflice's "pay TV" service available to cable sys-
tems around the country.

NEWS BY SATELLITE

Earlier this year. Television News Inc., an independent television news service,
announced plans t. transmit its daily news feed to subscribing TV stations by sat-
ellite, starting in July. The' Public Broadcasting Service also is considering satel-
lite transmission of programming but hasn't decided on a plan.

Home Box Office lA.;ides current-release motion pictures, live sports events
and special-interest programming to cable systems in .New York, New Jersey,
Pennsylvania and Delaware. It said it plans to transmit 70 hours a week on each
of the two channels provided by RCA Global Communicatios Inc.,,a unit of RCA
Corp. Robert MI. Rosencrans, president of UA-Columbia, said his company will
purchase seven earth stations to receive the signals, at a cost of about $75,000 for
each station.

UA-Columbia has more than 180,000 primary cable-TV subscribers in 52 sys-
tems in 15 states. About 40% of .' .ompany's 10,000 Wayne, N.J., subscribers
currently pay an additional fee for the HIome Box Office programming, while
4,000 of the 24.000 Brookhaven, N.Y. subscribers have asked for the service since
it was offered four months ago. MLr. Rosencrans said UA-Columbia anticipates
reaching a 40% saturation point in the sbeen new systems that ill offer Home
Box Office programming.

ENCOURAGE PAY TV'S GROWTH

Home Box Office's Mr. Levin suggested yesterday that by making programming
more accessible, the satellite transmission would encourage the growth of "pay'
TV" by cable-system operators. According to Paul Kagan, an industry analyst
and the puLlisher of an industry newsletter, only 190,000 of the nation's 10 million
cable TV homes currently subscribe to some type of "pay TV" service.

"Other earth stations in the area near the UA-Colunmbia earth stations could be
served by nmicrtowave, and the .anle transotission fromn a single orbiting satellite
can feed the HIome Box Oflfice programnming to other earth stations positioned
throughout the U.S.,!' Mr. Levin said.

,The satellite transmission will be cheaper than using telephone company land-
lines, according to UA-Columbla's Mr. Rosencrans, and will provide a higher-
quality product than the videocassette distribution of programs. It also will make
"live" programming possible on a national basis.
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TECHNICAL QUESTIONS BEMAIN

But several industry observers cautioned yesterday that the extent to which
additional cable systems might bry the satellite transmissions would depend on
the resolution of some technical questions regarding the actual operation of "pay
TV" hardware in homes. And,.Mr. Kagan added, "how many pelple will want to
build earth' stations and how many people will actually want to pick up the
(Home Box Office) signal is another question."

UA-Columbia said its systems taking the Home Box Office service are in Ft.
Pierce and Vero Beach, Fla.; Ft. Smith, Ark.; Laredo, Texas; Yuma, Ariz.; El
Centro, Calif., and Pasco and Keunewick, Wash. They have a total of 85,000 sub-
scribers.-

UA-Columbia and Home Box Office added that their agreement is subject to
Federal Communicatidns Cominssion approval.

[From the Wall Street Journal, Apr. 22, 1975]

CABLE-TELEVISION ISSuES RECEIVE HEFTy BoosT FRBOM TIME INC.'S PROPOSAL FOR
USE OF SATELLITE

(By Charles J. Elia)

The Juices have started flowing again in the cable-television stock group, one
of the more battered victims of last year's loftfy iiterest rates.

The stocks have been up and running since early this year, particularly those
of companies considered the strongest financially. But the group received an
added fillip in the past couple of weeks with the announcement by Time Inc.
that it's planning to expand its Home Box Office pay-TV operation by use of a
satellite.

"No question," says Paul Kagan, head of an advisory service on communica-
tions investments, "this means a service to cable-system operators that gives them
some upside potential once again. It has brought some of the glamour back to
the industry."

Even though Time's ambitious pay TV plans may be two years from returning
the publishing company any profit--its cable and pay-TV operations had a pretax
operating loss of $8.7 million last year-the move seems to have done wonders
also for Time's stock. Since Time announced plan on April 10 to provide satellite
transmission to pay-TV programs to UA-Columbla Cablevision. Time stock has
climbed from 86% to a new 1975 high of 486 yesterday, it closed at 444.

Time has about 10 million shares outstanding, so the response to the news, even
as Time, was also announcing lower earnings, was a markup of the company's
market value by about $80 million.

"That strikes me as somewhat ridiculous," says Denis McAlpine, analyst at
Tucker, Anthony & R. L. Day, who views the development as favorable for cable
companies. "Substantial costs will be incurred by Time on this project and it's
hard for me to reconcile the move in the stock with the uncertainty over when
Home Box Office will contribute to profits."

J. Richard Munro, vice president in charge of Time's video group, said yester-
day the company is incurring costs of $2 million a year in acquiring satellite fa-
cilities from RCA Corp. and that this is likely to help push the break-even point
for Home Box Office into 1977 from an earlier target of late 1976. "Our primary
aim now is to convince more cable companies to start buildiag receiving stations,"
he said.

Bulls on Time are undaunted, however. Roy Furman of Furln.an Solz Mnaer
Dietz & Birney lauds the move as a "extremely innovative and well-financed
program that offers bright promise if it continues to catch on." Mr. Furman
estimates Home Box Office, currently transmitting by microwave relays, has
boosted the number of pay-TV subscribers in systems using its services to an
estimated 100,000 from 8,022 at year-end 1973 and from 57,715 at year-end 1974.
Both the number of subscribers and the rate of cable companies under contract
are growing, he says.

Meanwhile, analysts expect Time earnings to drop this year. Mr. Furman is
estimating net at $4 a share, down from $5:01 last year. Merrill Lynch, Pierce,
Penner & Smith last week lowered its estimate, to $4.20 a share from $4.45 a
share, because the company's profit-making operations-publishing and forest
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products-"are encountering greater difdculty" than expected. Nevertheless l Mer-
rill Lynch upgraded Time stock from "okay to sell' t6 "oliay to buy" beiause. of
the pay-TV'potential and an upturn'it exptcts in'1976:

Time Inc. officials couldn't be reached. for earnings comment. At the annual
meeting last wee';, James' P. Sheplety, president, said he anticipates second
quarter net will, be below the year earlier's $1.65 a share,.bit exptets, imp rov-
ment in the second half if the economy recovers. In the first quarter, net was
80 cents a share, down from $1.01 a yeari earlier.

Mr. Shepley added.that Home Box Office is expected to be a national network
in 1976 but cautioned that the project "is still in the early stages of development
with many risks and uncertainties."

Cable-stock analysts generally consider the excitement over Time's rlans as an
added attraction, to a picture that was improving on its own for the sounder
cable companies. Since Jan. 3, stocks of major companies have had these moves:
Viacomn from 3 to 7% yesterday; L'A-Columbia (over the counter) from 4% to
11; Cablecom-General (American) from 17/ to 47A; Cox Cable (American) from
3L to 14%; TelePrompTer from 1% to 5; American TV & Communications (over
the~counter). from 61y to 12¼y; and, Vlkoa, (American) from 1rA6 to 1%.

"The stocks haye movedup but we think they still have some waylto go," says
Mr. Kagan. "We think a&cable subscriber is worth $300. In the bear market, based
on the stock's depressed prices, this dropped to $100.to $150; it's now-about $200
per subscriber and we think subscribers will again be valued at $300."

Tucker Anthony's Mr. McAlpine also remains generally bullish. "The quality
stocks are still good buys," he says. He would still avoid TelePrompTer until its
financial arrangements are more clearly known, he says, but he looks for higher
net this year from Cox Cable, American TV, Viacomand UA-Columbia.

Both Mr. McAlpine and Ed Addiss, an analyst at 'Matthew-s, Miltchell & Co., re-
gard Scientific Atlanta (American) a builder of earth stations to receive satel-
lite signals, as potentially one of the earliest beneficiaries of a satellite project.

Mr. Addiss says he's bullish long term on cable operators, especially Viacom,
but that in light of the sharp price advance of recent months, he has switched
from a buy recommendation to a neutral stance.

T uIE PAY TV NEVSLELrrEn, NO. 52, APRIL 21, 1975

On April 10, 1975, Home Box Office, the pay TV company owned by Time Inc.,
announced plans to estallisll t., first national TV network to be transmitted on
a regular basis by domestic satellite.

It was an announcement so consummately timed that it earned for HBO effec-
tire leadership in this newest of entertainment media.

We expect to see considlerable competition, and there are many hurdles to
be overcome (see P. 2). But IBO's timely perception of a gap to be filled is
refreshing By giving a divided business community a service no one else vias
willing to provide. HBO has earned the top spot on the pay TV ladder.

The announcement of April 10 was not HIBO's alone. It was the decision of
RCA to lower satellite transponder tariffs and of UA-Columbia Cable to order
six earth stations that enal,led IIBO to make Its long-term commitment.

The announcement three days later that American TV & Communications,
another cable operator) and S% owned by Time, incidentally), would also build
earth stations, could not have been a complete surprise to HBO.

And IIBO's decision nmay appear even less risky if, as we expect, New York
City's Lincoln Center agrees to put its cultural events on the satellite.

Whatever the details in the background, it is nonetheless a faLct that with
a guarantee to spend $1.5 million a year for five years' worth of satellite capac-
ity, HBObas gained an overnight image as the satellite network.

Until the announcement, there had been a vacuum in pay TV: no corporate
preacher to marry software & hardware.

There were satellite carriers. telephone companies, television networks &
stations, cable TV systems, motion picture producers, distributors & exhibitors,
sports promoters and black box manufacturers.

Bit none, of them chose to implement a satellite pay TV netw.ork. Most were
protecting, their. own, existing interests; others were simply unprepared to take
the.fiscalplunge in thesesuncertain times.

Even HIBOhnAdlbeefi, talking, as recently as-last month, ab9ut mailing cassettes
around; the dountry ini order to expand its priesent boundaries, which are con-

57-s86---76--pt. 2 -. 11
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strained by the limits of microwave technology. At what may have been, his-
torically, the 11th hour, HBO turned skyward.

What lias happened here is that someone has breathed life 'into a concept
that was in a state of suspended aniimation. And that someone is a well-known,
and well-heeled, American communications company. A pay TV satellite network
is no longer hypothetical. It is only a matter of when the first programs are
served on the waiting dishes.

CATV-UNDER THE WIRE, April 28, 1975

PROMISES FOR PAY-TV BECOME REALITY IN NEW ORLEANS

Home Box Office announces plans for satellite network, ATC and UA-Coluunbia
commit to earth stations to bring Pay-TV to Florida, the Midwest and the
West Coast

An agreement to extend the Home Box Office pay-TV netwerk, presently
operating in the Northeast, to Florida, the Midwest and the West Coast by
domestic satellite was announced by Home Box Office, Inc., and UA-Columbia
Cablevision, Inc. The expanded network will become the first to transmit tele-
vision programming nationally by domestic satellite on a regularly scheduled
basis.

Gerald M. Levin, president of Home Box Office, Inc., a subsidiary of Time Inc.,
and Robert M. Rosencrans, president of UA-Columbia Cablevision, one of the
nation's major owners and operator of cable TV systems, announced the zatel-
lite network plan in New York.

Levin said Home Box Office, which has been programming a current release
motion picture, sports and special interesti,pay-TV service to cable systems in
four Northeastern states since November, 1972, bas reached an agreement for
the use of satellite communication facilities to be furnished by RCA Global
Communications, Inc. HBO expects to begin satellite transmission in October.

Rosencrans said TUA-Colu:.bia Cablevision will purchase earth stations to
receive HBO programs by satellite at sites adjacent to cable TV systems it owns
at Ft. Pierce fnd Vero Beach, Florida; Ft. Smith, Arkansas; Laredo, Texas;
Yuma, Arizona; El Centro, California; and Pasco and Kenneuick, Washington.
The systems, he sai:, have a total of about 85,000 cable subscribers.

HBO service couij be offered to the 20,000 subscribers in the Florida systems
by late this year, Rosencrans predicted, and the other locations should have batel-
lite service during 1976.

"This will provide the framework for a truly nationwide pay-TV system."
Levin stated. "Other cable systems in the areas near the UA-Columbia earth
stations could be served by microwave, and the same transmission from a single
orbiting satellite can feed the HBO programming to other earth stations posi-
tioned throughout the U.S."

Levin said HBO plans to transmit 70 hours a week on each of two channels.
"We will be able to accommodate the various nationwide time zones with our
programming," Levin said, "and it also will provide flexibility so that we can
program to regional or special interests."

TIMfE INCORPORATED 1974 ANNUAL REPORT

DEVELOPMENTAL ACTIVITIES

Among Time Inc's. developmental projects is Home Box, Inc., a pay-cable tele-
vision program network that now provides motion pictures, sports events and
.slcial interest programs to over 70,000 pay-TV subscribers on 45 CATV sys-
tems in four Northeastern states. By the end of 1975, HBO expects to add an-
other 50,000 subscribers. Such rapid growth should allow HBO to become profit-
nale by 1977-78 However, we recognize that any new business may encounter
unexpected difficulties and surprises.

Manhattan Cable Television, Inc., our CATV system serving 60,000 subscribers
in New York City, instituted a 50 per cent rate increase in 1974 (from $6 to $9
per month). It was nevertheless able to complete the year with a record number
of subscribers, and is projecting a 25 percent increase in subscribers in 1975. Last
year it reduced its loss by 40 per cent, and further Improvement is anticipated
this year.
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Manhattan Cable has great hopes for data transmission as a future source of
income and initiated service experimentally in 1974.

Computer Television, Inc., a company in which Time Inc. owns a -majority
interest, is an attempt to develop the hotelIpay-TV field. CTI now supplies un-
interrupted current feature films for a fee to'guests in some 41,500-hotel rooms
in 68 hotels belonging to the-Hilton, Hyatt, Sheratbii. Marriott and Loeivs chains,
among others. Program cards are mounted' on TV sets in hotel rooms. GTI is
still in the early stages of development and holds all the risks of an unproved
venture.

[From TV Communications, May 1975]

THE OPTICAL EFFECT... 60,000 SUBscRIBERS AND NOW MICROWAVE NETWORKING

Out in sunny California an aggressive, professional and young company is
proving the future of Pay-Cable today. Optical Systems, already providing
programming in 11 cities, is now expanding ivith microwave networking.

(By Paul Syhen Maxwell; Lone Star Media)

A "willingness to adapt" has brought Optical Systems Corporation from a
bright idea to where it is today: an operating pay-cable company.

A real live operating pay-cable company is something everyone in cable tele-
vision dreamed about back in the halcyon days of blue skies and rising stock
prices. Then the prime rate began rising and cable stocks began falling. At the
same time, cable companies began retrenchments (in manpower as well as
dreams) and it began to look like a recession, if not a depression, 'had arrived ...
and especially in the cable TV business.

While all of that bad news was being reported on network and local news-
casts, in newspapers and magazines, and in the CATV trade press, Optical Sys-
tems and its Channel 100 subsidiary were plugging along, making mistakes and
learning from them, and inventing a whole new business.... a whole new busi-
ness that works.

"ARROWS AND WOUNDS"

Pay-cable originated, like most business dreams, with promotional ballyhoo
based on entrepreneurial instincts. At first it was a seat-of-the-pants business.
Today, Optical president Alan Greenstadt calls his firm's management philoso-
phy that of "an entrepreneur with controls." From his Touche-Ross days as a
financial analyst, Alan has imposed the "standard operating procedure" of rigid
guidelines and controls. "There is something written down in this systems man-
ual," Greenstadt asserts, "that tells the man in the field--whether he is a re-
gional manager or a salesman selling house-to-house-what to do about any situ-
ation he encounters. This systems manual answers all his questions and sets
policy ... and everyone follows it."

He continues by saying, "We are not selling dreams here. We are an operating
company, much like a cable MISO, but, perhaps, more like a television network.
Optical Systems owns and operates, like TV 0 & O's, pay-cable outlets on leased
channels. We behave in much the same manner a TV network does toward its
owned TV stations. At the same time we sell our programming and technical
knowhow to cable operators who then handle their own marketing, billing and
so on . .. much like a network affiliate."

NEXT IN LINE

The next step for Channel 100 and Optical Systems is Micro 100 North. It's a
comprehensive microwave network intended solely for the distribution of Chan-
nel 100 programming (eliminating bicycling). Tile new network, contracted
through MITC (Microwave Transmission Corporation) and its general manager
and vice president Noel Young, interconnects the entire San Francisco Bay area
with Contra Costa. San Mateo and Santa Clara counties, the Monterey Peninsula
and the San Joaquin Valley.

The Micro 100 North communities include Concord, Monterey Peninsula, Stock-
ton and Walnut Creek.

Plans for Optical Systems' immediate future are basically more of the same:
continued improvement in operating controls, further development of a "profes-
sional managerial staff" (more Greenstadts and Brutacos) and more service for
Channel 100 customers.
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At the same time this new breed of pay-cable businesm6n plan to achieve a
favorable earnings statement for 1975. "We will," Brutaco states, "have an earn-
ings per share this year."

From its inception to the present history of Optical Systems has been exciting,
trailblazing work riddled with. arrows launched and arrows caught. From my
observations, Channel 100's archers are on target now.

[From Television Digest, Apr. 21, 1975]

Pay TV & Satellites Lift Convention: ':CTA's annual meeting in New Orleans
could well be noted, in later years, as pioin. avhen pay-cable got off ground, liter-
ally, as entrepreneurs committed themselveo to use of satellites. It's remibiseent
of 1960, when industry moved from pealst ,hbase, convening in Miami's Fon-
tainebleau (Old Vol. 15:25 p2).

History may prove pay-cablasatellit¢ combination mere flash-in the-sky, but
nobody thought so in New Orleans last week. Pay-cable sessions, fven those at
8 a.m., were SRO (for details see p. 2).

Down-to-Earth Blue Sky: Home Box Office is putilng its money where its
mouth is in pay-cable and satellites-and it set tone of whole NCOTA convention.
In news conference, HBO Pres. Gerald Levin said company had contracted with
RCA to buy $7.5 million worth of transponder time over 5 years--_bout 70 hours
on each of 2 channels-5:30 p.m.-1:30 a.m. Mon.-Fri. & 1:30 p.m.-1:30 a.m. week
ends on one, 8:30 a.m.-4 :30 p.m. iMon.-Fri. & 4:30 p.m.-4:30 a.m. week ends on
other. He said HBO is looking toward ultimate 24-hour service-and he foresaw
as many as million pay-cable subscribers within 5 years

UA-Columbia Pres. Robert Rosencrans outlined plans to spend $70 $75,000
each for 10-meter earth stations, said that applicatiuos will be tiled within week
and that he foresees no complications at FCC.

ATC Pres. Monroe Rifliin gave satellite concept another boost by announcing
plans to build, "probably this fall," earth station in Orlando, feed HBO programs
to its 9 systems and others in Fla., with potential of 250,000 subscribers. He said
ATC "is preparing to develop" domsat reception at other ATC systems.

HBO will start Oct. 1, getting service from RCA, which will use Anik or
Westar until it launches own domsat Dec. 11. Each transponder will have 24
channels. Rosielcrans said contracts for stations hadn't been let, that Scientific-
Atlanta (SA) & Collins are 2 outfits prepared to build. SA Vp Howard Crispin
said company has plenty of production capacity.

Levin also said HBO soon will add to its terrestrial network the system in
philadelphia (TPl), Rochester (Bert HIarris), Buffalo (Gilbert). Rosencrans s.id
CA became enthused about pay cable when its Wayne, N.J. system achieved 40%
pay penetration only 25 miles from N.Y.C., while Sl;ffolk Co. (Long Island) sys-
tems are adding 8-900 pay-cable subscribers monthly. Problems, he said, are "R
movies" and time zones-former to be met by parental key at receiver, latter by
use of 2 transponders on satellite-fed systerns. He said thlat UA will build earth
stations at both Yuma, Ariz. & El Centro, Cal.-though they're only 60 miles
apart-because they give better control than microwave. "The wraps are offr" he
said, and "prices are in the range of most systems." Costs of building & maintain-
ing earth stations, he said, are no more than for many multi-hop microwaves.

HBO offers 8 movies monthly, has been producing about 250 live sports events
a year-pro, & college-plus children's, instructional & cultural shows. Though
HBO has flat $8 monthly charge now, Levin envisioned per program charge for
"large items."

FCC Comr. Washburn, In panel discussion, said that "government should not
set up hurdles" for satellites; that "cost efficiency" will, by late 1970's, make
satellites "highly competitive w'th bicycling videotapes and far below terrestrial
microwave costs for similar networking."

Excerpts from comments at varfous pao!-cablo panels.-(1) Donald Berner,
Allentown, Pa., said his company has developed "sophisticated" remote-control
gear, $125 for terminals, offering scrambled pictures. (2) John Atwood, Theta
Cable, L. A., reported that, despite 17 TV stations in area, system has 26,000
pay-cable customers; that total system revenues rose from $2.7 million to $9.7
imillion in 2 years-attributing $3.5 million of increase to pay. (3) HBO's Levin
said that fastezt growth is in metropolitan areas with good on-air signals; that
new systems, come on with 98% pay,,as in Oyster Bay, L.I., at $14 monthly ($6
basic service, $8 pay) ; thut movies are "lead item" but diversity is needed. (4)
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Optical's Alan Creenstadt said film producers '"have been very, very lenient about
release dates." He also said recession hasn't hurt pay cable-"but accounts re-
ceivable are a problem." (5) Irving Kahn, former Teleprompter head, rose from
audience to urge e;erators to "use your own product-then nothing will preclude
national distribution." He ventured that pay cable "will change distribution pat-
terns, as TV did. Cable will be first-run." (6) Scientlfic-Atlanta's Sidney TopoI
assured delivery of earth stations within 90 days.

In another panel, James Wicht reported on Columbus, 0., experience, said
2-way per program system with automatic billing via computer works well, givce
chance to experiment ; ith prices, and average pay-cable home produces $7-,%
monthly; 50% of su"bscribers tale pay service, Jerry Barge, reporting on Pensa-
cola operation, said be uses "negative option," filtering out pay-cable for those
who don't want it, charging $3.75 monthly for those who dt--and S5:, buy
service. In Atlanta. on other hand, he had to use converters, because dial was
filled. Of 11,300 cubscribers, 3.400 take pay cable. Kenneth Canter, San Angelo,
Tex., ran through 9 security concepts, from "very soft--honor system" to "very
hard addressable unit mounted on stand." He said technology is "lagging needs
in the pay service."

APPXENDI B

[Excerpt from ABC 'Reply to Opobition to Petitions for Reconsideration' in FCC Duocket
No. 19554. filed June 4, 1975]

TIMPErDING GROWTH OF THtE PAY CABLE INDUSTRY

Apparently. the principal factor which induced the Commission to relax sig-
nificantly the anti-siphoning rnles is that access to free television's program of-
ferings- particularly, feature films and sports'- is necessary to enable pay
cable to prosper. The Commission presumably is also convinced that pay cabl,le
is a relatively insulstantial industry that does not have enough subscribers or
finalncial capactit to affect adversely the a.-ailability of programming to the free
television system.

As ABC and others have demonstrated, however, all available evidence points
to an oplo,:ilte conclusion. Public pronouncements by the industry, reflected in
trande press reports. Indicate imminent and dramatic pay cable growth. In the
face of these Jndicia of expansion, CA-MOM nevertheless insists: "Of course,
in the first place there has been no dramatic expansion of cable operatioos
recently, nor is there any evidence to show that expansion is imminent." (Opp.,
p. 15) This statement is misleading in the extreme.

Looking first to pay cable subscriber projections, the widely publicized Stan-
fsrd Report predlicts 470.000 such subsecribers by the end of 1976., and over 6.
ir!!ilon by 1980.' TelePrompTer. the nation's largest CATV multiple systein. oi n-
er, offers an even more optimistic forecast -over 00.000 pay ca: e subscribers
by tile end of 1975. with an increase of 300% to 1.5 million by the close of 1970.
(Tclcri.qi6n i)igct, May 19, 1975, P. 5). A recent newsnper article similarly notes
that menllers *,f the CATV industry feel that new sources of pro.gramming. coIa-
Nlnedl "itl retiucetd pay cable, hardware costs, will increase the number of sub-
serilbers "to more thna, one million witllin the next two years." (Wall Strcet
Journal. May 30. 1975).

lWhat tllese prIojei onlls mean in ternms of potential pay calle purchansng po;ier
is reflected in thet recent tvetln,nin, of Rolert. Weishlerg. Pre(si',nt of Telermation
Serviesl. blefore the S.enate Antitrn.t and 'Monooly Subcomnmittee.' In response
to a questiil, frtnl Sulvoillnnittue Clhairman Hart concerning tile extent, to whlich
the propective etononomic poxer of pay cable could brn enllflof.ed to siphon off at-
tractive prolluect fromn the free television s3 stem. Mr. leisberg sthted. "Even xl hen
we have 2 million subscriberb on Ipay cable. ne a il only be able to pay about $500,-
000 to $(100.000 per movie." tTranmcript. 1p. 160). With 6.4 million pay calle su,-
st'riliers by 1980. pay cable sil) thus have available "only" $1.6 million per
film. far in excess of that which the television networks currently spend for such
project. Tile Stanford Report contnins- a more soI,histicated, hut equally san-
gulne prognosis:

Broadcasting networks today can afford to pay about $8.00,000 for a god
nonblockbuster film.... If a total ot 60 million people watch a t nu hour film

T 'rhe. C(omisItn n hns slqo Invited comments on tho naiestinn of rplnxina the sersles rule.
econndl PFlrtler .Nntrte nt Propo'.eld Rtcrrtnkinfti, FCC 75 370 (relensed April 4. 1975).
2 Stnnfl-d l Reenrh intltute. "The Outlook for Cnble Telerlsion". Vol. 5. p. 43.

Thb SRiheomrnilttce bas recently Initiated hearings on the subject of fenture -.m
contract exclusivity.
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on broadcast TV in two showings, then 40 percent of the viewing audience is
watching and addrtisers will pay $1,800,000 to sponsor the show. However,
the same atowunt can be raised from 900,000 pay TV homes, whto-t- would
happen as suoon as there are 2,250,000 pay TV honmes. This threshold level of a
little over two million pay TV homes should be passed. by 1977. (p. 33).

Of equal significance, it should be noted that, cven under present "oppressive"
conditions, the fortunes df- able appear to be improving rapidly. At the reeent
annual uteeting of Viacom International, Inc., for example, it *vas announced that
the company's first quarter earnings were up 22%. (CATV, May 5, 1975, p. 8.)
Similarly, American Television and Cormmunicatlons Corporation reported sub-
stautital increases in both revenues and earnings for the nine-month period end-
ilg March 81, 19T7-. (Ibid.) UA-Columbia Cablevision, Inc., in a recent letter t.o
shareholders, stated that it was "'pleabed to report record, resulta from our oper-
atiols." TelePrompTer President Russell Karp has also6 tated recently that his
company's revenues rose by 20% in the first quarter, to more than 823 million
(JBroadcastint,,. IMay 22, 19T3, p. i3; Tclcr'iion Digest, Mlay 19, 1975, p. 5). The

optimli.tit outlook of these cable executives is also reflected in the dramatic escala-
tion of-CATV stock prices. A list of illustrati, c stocks is attached as Appendix A.

Perhaps the single most critical development, however, is the prospective use of
satellite technology to facilitate CATV networking. In April, Home Box Office,
Inc. announced plans to utilize the satellite facilities of RCA. to interconnect
pay canble operations. At a reported annual cost of $2 million, a program service
of em.tertainmnent ard sports will be provided to cable systems comulencing this
fall. (Barron's, May 19, 1975, p. 9).' Cable systems prepared to construct earth
stations at a cost of $75.000 include UA--Columbia, American Television and
Communications, Jones Intercable, and TelePrompTer. The satellite intercon-
nection of TelePrompTer alone, involving the construction of twenty-four earth
staltions, will provide an additional b;0,000 prospective pay cable subcrilbers to the
CATV network. (The New York Times, May 30, 197.5.) Attached as Appendix C
is nn article from Broadcasting which further details thebe developments.

The savings in distribution costs with satellite interconnection will be con-
sideranble. Paul Kagan thus includes a technical analysis of Robert E. Button
(attachied as Appendix D) which concludes that "the coits to the-cable system
rleratur for participation in .uch a network average out to approximately 10¢
pt'r sublcriber home or about 4¢ per-potential viewer p1r month." (How Pay TV
Will Realize Its Promise, April 28, 1975, p. 22).

The insignificant cost of pay cable conversion is summed up by Kagan:
It is possible to set up pay-cable TV for as little as $15 per pay TV sub-

scriber (using "notch-filters" to block out non-subscribers) or, more typi-
tally, $50 (using a scrambled picture, set-top converter). Even padding the
investmeat with labor charges, promotion costs, selling commissions and
trial-and-error, it is clear that the .cable TV intldustry could saturate one in
ctery three of its current homes at a total cost equal to just one year's worth
of its internal cash, fow. (Ibid., p. 11) '

ILLUSTRATIVE MARKET PRICE INCREASES OF PUBLICLY-TRADED CATV STOCKS

Company 1975 Low June 2-19, 1975

American TV & Communications ..... ............................. .................. 71
Burnup & Sms ...............................................................
Cablecom Genral ...............................................................
Cable Funding ............................................................. 4 51
Communications Prop ..... 1............................ .1 2
Cox Cable...................................................................... 4 16
General Insttuments ........................................................... 5
Scientific-A!lanta ................................................................ 4 15
Te!e-Communicatlons ............................................... S 3
TelePrompTer .......................... 1 8
UA-Columba Cable .......................................................... 12
United Cable .............. ....................................................
Viacom ........ ................................................................
Vikoa .......................................................................... 1 3

Source: Barron's, June 2, 1975.

The Barron's article Is nttached htreto as Appendix B.
arnasn nfso notes: "All of our pay TV projections have been predicated on single-

channel service and outlays per hoine of up to $10 per month. At dome future point,
rerhaps by 19RO. pay TV is llkely to have a multi-channel capabtlity able to stimulate
greater consumer expenditlres." (Itdc., p. 13.)
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[From Barron's, May 19, 1975]

HoME Box OFFICZ, INC.

PAY TELEVISION IS FINALLY MfAKING THIE SCENE

(By Margaret D. Pacey)

This October, if all goes well, pay television, which for ver two decades has
been long on promise and short on performance, will take . critical step toward
emerging from its experimental, lJcallzed. status. More specifically, using an
RCA satellite, Time Inc.'., Home Box Office subsidiary, a network packager
of entertainment and sports programming li the Northeast, will transmit movies
and sports to UA-Columlia Cabl;vibion operating in Florida. Subsequently, sinmi-
lar signals will be beamed to Southern California and the Midwest.

A national audie.ce could be just the shot-in-the-arm Pay TV, an adjunct to
cable television offering extra pr6gra,.-.ing for a fee, needs to get off the ground.
Thanks to the growth of cable TV systems around the country, the physical
base for the business is now in place. And, as a matter of fact, even in its
pre.sent form, serving only chosen localities, Pay TV, via cable, has been increas-
ing the number of subscribers and improving the quality of its offerings.

EMIBRYO STAGE

A national audience could enable the budding indubtry to become more aggres-
sivt in bidding for entertainment vehicles, which, in turn, presumably would
further enlarge its subscription rolls. Right now, to be sure, the project is still
in the embryo stage. The satellite has yet to go up, nor has the FCC okayed
constructiotn lermnits for the earth stations which will receive the signal. Worth
notiung, too, are the inevitable technological and programming bugs. Mtore impor-
tant, perhaps, before Pay TV can hit the big leagues. it must gain relaxation of
FCC regulations, develop more sophisticated hardware, come up with the
shows to attract big city customers and lick its way through a thicket of legal
and union disputes.

Nonetheless, despite the recession, cable subscribers in growing numbers
are plunking down $10 for installation and $6-to-$9 monthly for new pro-
gramining. According to the National Cable Television Association, Pay TV,
as it exists today, was launched in Wilkes-Barre and Sani Diego in late 1972.
By the end of 1973, it boasted 16,000 customers.

In 'March 1974, the figure was up to 60,000 and by January 1975, it had
more than doubled, 'to 130,000. On May 1, there were 1S7.000 subscribers in
16 States (100,000 in the Northeast). Paul Kagan, a consultant who closely
follows the fortunes of the industry, estimates that more than two million
homes could be hooked into Pay TV by 1980.

CUT IN bOSTS

Sparking the growth has been stepped-up marketing efforts by the cable
operators, advances in the transmission end and, not least, more attractive
viewing fare. 3Moreover, the industry has settled on a monthly subscription
price rather than individual program charges, which has brought a degree of
uniformity to the field and simultaneously cut hardware costs. Thus, the
wi;llingness of a Home Box Office to shell out $2 million a year for satellite
facilities is more of a natural evolution than a radical departure.

Since newcomers are flocking into the picture steadily, it's difficult to get a
hard fix on the number of companies in Pay TV. The list, though, includes
around a dozen publicly-held CATV concerns. Among them: another Time
subsidiary, Manhattan Cable, UA-Columbia Cablevision, American Television
& Communications, Viacom, Cox Cable, Warner Conumunications, TelePrompTer,
Communications Properties and Optical Syst'ems.

Scientific Atlanta is the leader in building Pay TV earth statioas, an activity
in which Collins Radio, a Rockwell subsidiary, also boasts a stake. Afore-
mentioned Home Box Office is the No. 1 paclkager of pay network programming,
with Optical Systems furnishing part of the competition.

To date, Pay TV had more impact in the stock market than on cor. :rate
earnings. For instance, sparked by the April satellite announcement, Time's
stock climbed from 34Y% to a recent 1975 high of 53w, and is now at 51. Nor
were buyers deterred by the fact that the publishing giant suffered a pretax
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operating loss of $8.7 million on its cable and ,Pay TV operations last year and
does not expect HBO to break even until 1977 or 1978.

Admittedly, the bull market helped, but the glamor of a new industry prob-
ably played a bigger role in the revival of interest in the long dormant cable
TV group. Tele-PrompTer. the nation's largest cable :and, Pay-TV operator, lost
44 cents a share last year and 11 cents in the first quarter of this year, but its
stock has climbed from a low earlier this year of 11/2 to as high as 67/8; it now
sells around 6A2. American Television & Communications, UA-Columxbia, Warner
Communications and Viacom aire just nearing 'the break-even point in Pay TV.
But their respective equities have shot up from 614 to 16, {41/ to 11%, 8% to 16
and 2% to 8.

OUT OF THE PAST

What has set the speculative juices flowing is the prospect that Pay TV will
represent some icing on the over-done cake of cable television. And, according
to Tele-PrompTer President Russell Karp, pay television is the only thing that
will make the company's New York and Los Angeles cable operations prof-
itable (the two lost around $6 million in 1974).

Once the heavy cost of laying a cable has been met. the addition of Pay TV'
facilties represents a relatively minor investment for the operator. For example,
Cox Cable paid $;5.5 million to build its cable in San Diego, but had to cough
up only another $100,000 to enter the Pay TV field in that city. However, while
Pay TV calls for modest outlays (earth stations and tape videocassette equip-
ment run around $75,000, while filters and "little black boxes" can range from
$10 to $70 per home) many of the cable companies remain burdened by past
financial sins via high interest charges and ungainly balance sheets. Optical
Systems, for one, was forced to withdraw a $4 million issue early this year due
to a lack of buyers: its 1974 10K points out that the company is attempting to
revainp its capital and debt structure.

Additionally, while proponents wax eloquent about the day five years hence
when Pay TV will be a major medium offering the best cultural programs,
splorts events like the Indianapolis 500 and specials like Woodstock, the indus-
try may not enter the promised land this decade. One huge roadblock is that
the big payoff is in the big cities-and they've been hard to crack because of
fierce competition from the other entertainment outlets. For instance. Time's
subsidiary, NManhattan Cable, in business since 19(JG. ha., signied up only GO.000
cable customers (a large number of whom live in blacked-out acres and thus
are unable to obtain any type of television without cable). Only 12,000 of these
currently buy Pay TV.

Both movie producers ar.d cultural centers wish the new industry well. Twen-
tieth Cctury Fox, for one, grossed $600,000 from Pay TV for several films last
year. Which mna. not compare'to the sums netw urks play-an average of $800,000
per movie (and $10 million for The Godfather)-but it's not bad for openers.

WHAT PRICE CULTURE?

.Tohl Goberman of New York's Lincoln Center states: "Pay Television is im-
inrtant for our future." What's more, he feels cultural programing could be used
by Pay TV to-attract new subscribers. But, he adds, the stakes must be raised-
'30 cents a subscriber for 1 00,000 subscribers is not the answer."

In the view of the industry, 'Washington is a major roadblock. The industry
insists the FCC is over-protecting the television networks. ~To counterattack,
several companies hase filed suit claiming that the Conlmnission has no jurisdic-
tion over its programming and is violating the First Amendlment.

What the industry wants is a four-year moratorium on regulation to permit
it to develop. Viacom President Ralph Barucl explains: "If the consumler wants
it and will pay, we have an industry. If not, we don't and will go away. But let
us have a chance."

At the moment, Pay TV is hedged in by a variety of restrictions. For instance,
it can carry movies less than three years old and those more than 10, but not
broadcast locally within the past three years. Since the networks can obtain
exclusive rights to a film. the new medium can be barred from showing a movie
within a few months of its release. Additionally, the broaidcasters can %i arehouse
popular movies by playing them once every two years and 11 months.

FE-VEE

Despite such drags, companies which are showing profits on their CATV oper-
ations and whic!: enjoy some expertise in the new business, find it relatively
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easy. to turnia iprofit, Thus, in.the first six months of,its fiscal year. UA-Columbia
earned. 33 cents -a.share, including a. couple of cents from, Pay T.V. The concern
averaged 7,500 Pay TV subscribers during the stretch (3,060 on October 1 and
8,000 attthe end of March).

MIost cable operators expect to ring up fairly substantial earnings in two or
three-a ars by attracting-at least a third of theircustomersqto Pay TV. In striv-
ing to.doso. the companies are ubing-various, kinds of merchandising bait. To,
illustrate,. in Mid-April, all 14,399 cable subscribers in SanAnge', received pas
programming free.for three weeks; those that did not ante up the $$ monthly
charge in, that period were then, filtered out (UA-Columbla -used a $$ filter to
trap the signal at the telephone pole rather than the usual black box whichtis
in the home). By early May, roughly 3;500 signed, up.

Taking a different (ard less successful) look, Communications Properties of-
fered the Philadelphia Flyers home hockey games to Philadelphians who paid
$100 in advance. The playoffs were made available for another $52 in advance.
After losing $25,000, the company decided to switch to a tamper-free little black
box next year, expand the schedule and require fewer dollars up front.

To keep out, the free loaders, Tele-Communications and Viacom, as well as
Communications are strong advocateb.of foul-proof.hardware, ha ing.discovered
a good teclinicia'n.can pull out an unscrambled signal without paying for it. Tele-
Communication.j learned its lesson when college students published instructions
on how to tap,a Pay-TV system in.a- Cincinnati newspaper.

NEAT ,PACKAGE.

As noted, HBO- is the leading- packager of network programming. Of the
minimum- $5 monthly charge,, HBO receives $3.50. It pays from its share $2.10
to $2A0 for movies, sports, et al. Half of anything over $6 goes to HIBO. The
$2.50 goes to the cable operator. However, since the same movies and sports
events are usually made-alailahle to all Pay-TV companies at the sane time,
concerns can-do their own programming (as Warner does in its larger-systems)
or go to other packagers.

The industry lias increasingly shifted from using video cassette tapes to
microwave because of-cost savings. Cassette-equipment ' usually runsabout $75.000'
and the cable operator (or packager) must also pay for-a studio and maintenance
tmployes. Microwave, monthly charges for which start at $1;000, obviates the
need -for such expenditures, but there is .little of it available. Its'prime tse at
present is in the Northeast.

With -the satellite, the cable operator-must build a $75,000 earth station to re-
ceive-the nicture but is -fre of-further studio expenses. In addition, satellite will
bypass mountains and high buildings with no signal breakage, However; cassettes
probably wlll-contiiue to-be used in markets of less than 10,000 and microwave
where it is Slready-in place;

Some concerns will use all three. UA, the first'to announce a'tie-up with Time's
satellite, uses-cassette',tapes in San Angelo, microwave on Long Island-and will
go to satellite in Fort Pierce, Fla., on October 1. By the spring of '76 the
company expects to-he operating earth stations in El Centro, Calif., Kennewick.
Wash., furna, Ariz.. Laredo, Texas and Fort-Smith, Ark. American Television &
Comrmunications, Whlclh until' now has only leased a pay channel,,hhas blueprinted
an earth statioa near Orlando, Fla., for late fall.

THIE RUSH 'V1-ON

Not -verybody-Is-in a-nrsh to jotn the Pay-TV satelliterbandwagon. Viacom
PresidL..t Baruch. fer one, is content to let "others do the pioneering." But one
way or-another, all are expanding. Cox Cable will in September launch operations
in Macon and, Shgnaw. Commtinications plans to start four new systems by
August 1. TelePrompTer will, begli. in Mannhattan -this-year , (Time Inc. already
ls provi-ioi Pa, rV to, its subscribers-there) and is working on plans to offer
'-y eamle "to awgubstan+0dl additional number of-basic cable sgubscribe.j."

The fileld;.as noted, is,'cegnning toanttract a crowd. Tele-Communicatlons plans
to enter San Francisco shortly, ,vhile Ccmcast Corp. expects to bein Philadelphia
within 12imon'ths. ¥ikoanhopes to conclude an agreement by the endof-'the year.
The industry's aim is to attract customers for cable as well as Pay TV,operatiois.
New channels promise to add quickly to gross. TelePrompTer figures on revenues
of $8 million this year from its 33,630 pay subscribers.

But-these figures are piddling to industry expectations: $6 to $9a-mnionth (or
roughly half after expenses) hardly rates as lavish living. More important to fu-
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ture revenues and earnings will be the higher prices which ,An be obtained from
additional channels, and then a move to either a dual system of monthly subscrip-
tion and per program. Eventually, the payoff should come from operators charging
for each individual show. While this change would require heavy merchandising
and advertising, numerous pacei. gers and suppliers seem eager to enter the field
and take on that job.

Explains American- Television & Communications President M. M. Rifkin: "A
hit picture should be paid for. Within five years we will be on a per program basis
and might have something like-the original Beatles giving a four hour concert, or
a super duper music festival like WFoodstock. People in Arkansas couldn't go to
Woodstock and with the price of Broadway musicals at $12-$15 the economics are
fantastic."

fantastic." From Broadcasting, June 2, 1975]

PAY CABLES HORIZONS EXPAND EVEN FARTHEB

This time it's an agreement between HIBO and Teleprompter for regional seri ice
this slAmmer, but with plans for eventual national fee ls via satellite

Portending giant strides for pay-cable television, Teleprompter Corp., and
Home Box Office Inc. last Thursday (May 29) announced an agreement in princi-
ple for HBO to supply about 800,000 cable subscribers nationally with pay-cable
programing.

Telepromoter, the nation's largest cable TV operator with 141 systems and
1.060,000 subscribers, said the proposed agreement covers 81 systems in 21 states.
The first service under this agreement will begin in the summer of 1975 to Tele-
prompter systems in northern Manhattan; the four New Jersey systems of
Ventnor, Ocean City, Vineland and Wildwood, and in Danbury, Conn., and
Elmira and JTamestown, N.Y.

Initially, these systems will be served by HBO's current terrestrial- microwave
system but the agreement contemplatesithat, for the most part, pay programing
will be transmitted to Teleprompter's cable system via satellite. Gerald MI.
Levin, president of HBO, New York, said his company is proceeding with plans
to launch domestic satellite service this fall, as announced last April (.BROADCAST-
ING, April 14). Russell Karp, president cf Teleprompter, said preliminary studies
show that 24 earth stations will be required to serve the systems expected to
receive the HBO netwvork service.

He not'ed that during the past year, four Teleprompter systems with 76,000
subscribers have been offering pay cable to subscribers and said a total of 870.000
would have such service when the new HBO facility is fully operative. Mr. Karp
added that other Teleprompter systems may be added as the progress of pay cable
is further evaluated.

Both parties expect to sign a definitive agreement within the next few weeks.
Mr. Karp said the service probably would be implemented nationally sometime in
1976, subject to receiving FCC approvals.

HBO, which is owned by Time Inc., supplies about 70 hours a week of current
motion pictures, live sports and special interest programs, all Wylthout commer-
cials. It has 120,000 subscril/ers on more than 50 systems, including three ovwined by
Teleprompter. (The other Teleprompter system in Los Angeles is programing its
pay service independently). Monthly charges for the HBO service are set by the
system and range from $6 to $9 monthly.

The first cable MSO (multiple system operator) to sign on for HBO's satellite
service was UA-Columbia Cablevision, which plans earth stations in seven markets
from the Northeast to the Northwest. The application for its, irst-in Fort Pierce,
Fla.-is pending at the FCC. It hopes to have thatsystem operational by Oct. 1
this year.

The second to sign v Is American Television and' Communications, which plans
an earth station in Orlando, Fla., to serve several of its systems in that state.

Jack Kent Cooke, chairman of Teleprompter said that at the four systems with
pay cable, more than 44% of subscribers are taking the service.

Mr. Karp saic 'eleprompter expects the new pay service to make-"a significant
contribution" to fcs revenues and income. The company has been making a come-
back from drastic financial losses in 197.3 through a program of cost-cutting and
by increasing rates and subscriptions. It has added more than 100,000 connections
since January 1974.

Teleprompter's stock, which plunged to 11/1 last December, last week was being
traded on the New Ycrk Stock Exchange at 7%. Mr. Karp attributed the rise
not to reports of a pcsaible HBO agreement but to the company's improving
financial picture.
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During the New Orleans convention of the National Cable Television Associa-
tion this spring-at which HBO's satellite pay TV plans were the headline
event (BROADASTING, April 21)-Teleprompter's Mr. Karp participated in a
panal session that concluded there might be a million pay cable subscribers within
the next two years. His company's action.last week may go a long way toward
fulfilling that prophecy.

[From the Paul Knagan Newsletter, Apr. 2S, 1975]

(By Robert E. Button, NCTA Convention, Chicago, Ill., April!1974)
"The first generation domestic satellite facility that seems to be emerging in

1974-75 consists of a carrier-owned and operated-satellite assessed thru carrier-
owned and operated transmit and receive stations ...

"Cable interface with these facilities would occur at receive-only earth stations
located at or near system head-ends. It has been estimated that for the immediate
future between 80 and 100 earth stations in combination with regional terrestrial
microwave systems could interconnect cable systemns serving 50% of the present
CATV market...

"Cable's immediate need is for distribution of special interest programming
which in turn requires the economic characteristics of satellite distribution ...

"The audience for this type of programming will become. a viable market
through the cumulative process, or incremental build-up of small audience
segments.

"Whether these segments are reached in larger population centers or in rural
areas, the satellite sees them all at a uniform, one-time space cost. Indeed, the
satellite alone makes attaina le the concept of a large national cunlulatil c audi-
ence for special interest program material

"For a point-to-many-points service, the expected CATV pattern of usage...
no charge at all is made for reception at cable-owned receive-only stations, regard-
less of number.

"Thus the carrier charge for satellitesservice, including transmission, could
be subdivided by as many receive-only stations as would be in operation, a number
eventually in the thousands, for the cable-industry alone.

"The cost of reaching cable subscribers in this way with marketable special
interest-programs begins to shrink to manageable proportions.

"A reasonable estimate for the near future would suggest that a cable-satellite
network would- be constructed wherein strategic, placement co 80 earth stations
in combination with existing terrestrial facilities would strve cable systems
reaching some 4.5 million subscriber homes.

"natellite transmission, or up-link plus space segment costs would be about
$1.2 million per year for full-time usage of one transponder. (Ed. note:' this figure
has since dropped to $750000 and may soon decline further.) .. .'The earth.
tions themselves are estimated to cost $70,000 each, but this amortizes ove ,,
least a 10-year life and involves low operating costs.

"With these figures to build on, and including on-going distribution costs from
the 80 earth stations, the costs to the cable system operator for participation
in such a network average out to approximately 10¢ per subscriber home or
abeolt 4¢ per potential viewer per month.

"A; soon as it is clearly recognized that an operational-entity, having a spe-
cific operational mission for the industry, in contrast with the general iesponsi-
bilities of a trade association, is a feasible organization, the cable industry
will be in a position to deal from strength in the various readjustments that are
now impending.

"Such an entity, foreshadowed in events that have been mentioned, would
owe its cohesion to the glue that holds our form of so8 j together: the profit-
motive.

"For the prospects of a multi-service national broadband- communications net-
work for this country are real, and differ, in an order of mnagnitude, from the
limited strulture of today.

"It remains for those who see these prospects to bring them to fruition."

STATEMENT OF LESTER W. LINDOW, EXECUTIVE DIRECTOR, ASSoCIATION OF
MAXIMUM SERVICE TELECASTERS

The Association of Maximum Service Telecasters (MST) is a non-profit,
trade association made up of a broad cross section of television broadcast sta-



tions. All television stations operating at the maximum power authorized by the
rules of, the Federal Commnunicatfons Commission (FCC) are eligible for MST
mlembership, except that, tile ,owned and operated- stations of the three major
bational networks, and' the fietworks themselves are neither MST'members nor
eligible for MST membership. Because of MST's concern with maintaining
and improving the free over-the-air television broadcast service available- to.
the American publit, it has participated in numerous proceedings before the
FCO and hias testified before committees of the Congress from time to time on
matters relating to bable television or "CATV."

LIST supports the adoption of fair and equitable copyright legislation deal.
ing with CATV, but believes that H.R. 2223 in its present form is inconsistent
with that objective. Accordingly, MST opposes adoption of H.R. 2223 in the
absence of major changesin thebill.

I. Compulsory Copyright License For CATV Would Perpetuate CA TV's Uinfair
Conlpetitiveo Advantage Over Broadcasting

The essence of copyright, like'any other property right, is the ability to con-
trol use and distribution. Just as the owner of a commercial building may huse
the building himself, lease it to one or more others on a short or-long-term basis,
sell it, or not use the building at all, copyright gives the owner of a. television
program the Ability to control who will have the right to use the program and
on what terms. Thus, MST members and all broadcasters must bargain and
usually pay for each program which they wish to use.

The bargaining process is, one of competitive give and take in which broad-
casters bid against each other for the rights to use programs over given periods
of time. The program fees paid by television broadcasters are typically ex-
pressed in specific dollar amounts, not a, percentage of gross receipts, so that
stations assume a substantial risk that the fees they pay for a, particular pro-
gram will not be recouped through advertising revenue. Television stations pay
quite substantial fees; FCC figures show that the expenses of a typical station
for non-network program material amount to 34' percent of the- station's total
revenue.

CATV to date has escaped. all copyright liability, which is to say it both has
been exempted from the process of having to bargain for the right, to use pro-
grams and has paid nothing,-for its-use-of programs. This. i a highly anolnalous
situation. CATV is frequently, described as a competitive, new, independent
medium of communication. Yet CATV enjoys the enormous competitive ad-
vantage over broadcasting of not havingto bargain for the-right to use programs
and of paying nothing for the programsr it uses for its own profit-making
purposes.

This competitive disparity could only be eliminated by subjecting CATV to the
same type of copyright liability to- which television broadcasters have always
been. subject : Normal copyright liability in which there is an infringement unless
the user bargains for and obtains an authorization to use the particular program
in question. Section 111 of H.R. 2223, however, would not impose normal copy-
right liability. Instead, it would insulate CATV from having to bargain for
the right to use programs by,giving CATV a: "compulsory license"-for the retrans-
mission of broadcast signals.

The competitive disparity which a compulsory' license would perpetuate is
very. great indeed. Suppose one of two television broadcast stations in the same
community was subject to normal copyright liability' while the other had a
compulaory license, such as that which Section 111 would give to CATV. The
first station would have to bargain for each program which it used, and, would
undoubtedly end up paying very substantial sums for such uses just as is true
of all televislor stations operating today, Tihe other station, Lhiwever, uron
payment of only a nominal percentage of its gross revenue, could plI and choose,
from all popular television programs, including the very programs which the first
station hadpaid substantial sums,for the-ribht to use. Even if CATV had to pay
a relatively high percentage of 'ts gross revenues for a compulsory license, 20
percent for example, it still would enjoy an, enormous and unfair advantage of
not having to bargain for the right to use programs. The situat.ion would be
analogous to that of two retail merchants, one of whom must ,bargain for and
acquire goods at substantial prices before he can sell them while the other may
simply take goods from anyone and sell them as his own upon payment of a
small percentage of his gross receipts.
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II. Nevertheless, Pursuant to Its.Past Oommatment To :Do So, WMT Would Sup-
port Copyright 1Legislation That Contained a imimted.compulsory License

'In November, 1971 MST, the National Association ofBroadcasters (NAB), the
National Cable Television Association (NCTA) and a committee of the major
program suppliers were urged by the Office.of Telecommunications Policy .(UOTP)
and the FCC'to compromise their differences-over certain.fnATV copyright and
regulatory issues by accepting a proposed "consensus agreement." Each of these
parties agreed to do so, although, only with:great' reluctance in -the case of MST.
On copyright, the consensus calls for a compulsory license -for CAT' which is
limited to retransmission 'of (1) "local" 'broadcast signals (as defined by the
FCC's rules), (2) "grandfathered" ,signals (i.e., those that systems already in
,existence at that time were carrying)"and (3)-such-distantfsignal programing as
was contemplated- by and would'be consistent with -the regulations 'proposed at
that time relating to CATV retransmission ,of 'distant signals.' The consensus
further calls 'for normal copyright liability for any CATVr retransmission of
broadcast signals not falling within-.these categories.

In its present form, Section 111's :compulsory -license is completely open-ended.
It provides for a compulsory dicense for any broadcast signals which CATV
systems are now authorized or may be-hereafter authorized for-carriage by the
FCC. Thus, Section 111 would delegate the authority to create or destroy
property rights to a bare majority (four'or even fewer members) of the FCC.

OMST does not believe that such an open-endedlauthority- over the copyright law
and hence over property rights' should be delegated to the 4Federal Communica-
tions Commission and that in any even, such an open-ended compulsory license is
inconsistent with the legislation which the FCC, the OTP, and the principal
representatives of the most immediately affected industries all committed them-
selves to accept by way of the, consensus agreement.

III. The Fees for the Co inpulsoryvLiycnse Ought"To Be Bstablished in Accordance
With the Provisions of the Consensus Agreement

The consensus agreement calls for the-amount of the fees- tobe paid'for the
compulsory license to be established through compulsory !arbitration .if the
parties are unable to agree.upon an apprppriate'fee schedule. The parties-have
not been successful in negotiating a fee schedule and accordingly compulsory
arbitration appears to-be an appropriate solution. The consensus:also calls fur
an exemption from the fee requirement for independently owned' CAzTV systems
with fewnerthan 3,500 subscribers, and MST would support legislation'containing
such an exemption from the fee.requiremenft.2

Tbe consensus does not call for but sonihe.ave argued that CATV systems should
be exempt from any payment pursuant to the compulsory license for the retrans-
initting of' "local"' broadcast signals. The claim..is-made that 3sinee the broad-
caster'has paid for the right to distribute the program locally; a CATV.should
not have to pay again, especially since ,CATV is. only enhancing the 'broad
easter's ability to httract an audience in the broad.aster's local market. This
is-a highly theoretical argument.' For -one thing, few, if any CATV systems-exploit
orily those broadcast signals which -are readily ,available off the air. For an-
other, 'this contention assumes that broadcasters and- their program suppliers
need and want the "benefit" that CAT V is supposedly ,providing. The only
appropriate way to test these theoretical contentions would'be'to:inlpose normal
copyright liability on all retransmission of broadcast;signals-by CAI' systems.
If indeed a CATY system was able to persuadea, local broadcaster:and its pro-
gram suppliers that it was simply.going ,to "help" the station by carrying its
signils, the CATV might receive an copyright .permission just as translator or
"repeateP" stations can and do receive nuthorizations to use programs without
the payment of any fee even though the translator is subject to-normal copy-
/jht liability.

However, CATV Interests have not expressed any desire or inclination to
accept a marketplace resolution of their claims regarding "local" signals.
Rather, they desire 'a compulsory license for both local and at least some dis-
tant-stations in-order to protect'and insulatetlihem from the bargaining process

1 These reguln tor.vyproposal' .,were' adopted by the'FCC In early 1972. They permit unlim-
Itetl carriage of distant ,bro dcaeast.gnalRs In-cormmuntles- more than 85 miles from the
eenter clty or cities of a te ,vlision market. Generally at least two, distant independent
stations aid in some ases more distant signals are permitted within,the 35.nlleel.rles sub-
ject to some exelusitvityrequ!rements.2 A system with 3.500 subscribers charging $6.60 PerImonth (a fairly typical rate at
the present time 'would have gross annual revenues of $273,000.
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which is dictated by normal copyright liability. MST believes that CATV can-
not have it both ways. If. CATV is unwilling to take its chances in the market-
place with normal copyright liability, it cannot complain that it might have
been able to strike a somewhat better bargain for local signals if it had been
willing to accept the risks of normal copyright liability.

IV. Copyright Liability for CATV Will Not Ju8stiy Eliminating or Reducing
FCC Regulation of CATV Carriage of Broadcast Signals

In 1966 tLe FCC cited two independent concerns in support of its assertion of
jurisdiction over CATV carriage of broadcast signals.

First, the FCC noted that by importing the signals of broadcast stations not
readily available off the air, CATV systems were likely to cause substantial
audience losses for local stations. This in turn would reduce the revenues of
local stations, forcing them to reduce the quality of their service to the public
and even forcing many local stations off the air or at least making it impossible
for new local stations to commence operations. Such a development.would be
contrary to the public interest. Many persons, particularly the economically
disadvantaged who cannot afford CATV and those living in areas with a popula-
tion density too low to support CATV operations, would end up with reduced
television service or no television service at all. Even CATV subscribers would
suffer a diminution in locally oriented news and public affairs from local sta-
tions while the distant stations imported by CATV could not be expected to
provide locally oriented service for the CATV community. This has sometimes
been called the "economic impact" basis for FCC regulation of CA.TV carriage
of broadcast signals.

Second, the FCC noted that due to the anomalous copyright situation, CATV,
unlike any other development which might adversely affect the quality or
quantity of local free television broadcast service, enjoyed the unique and
unfair competitive advantage over broadcasting of not having to bargain or pay
for the programs it was using. This is the so-called "unfair competition" basis
for FCO regulation.

Even if CATV was subject to full or normal copyright liability, it would not
in any way obviate the need for regulation designed to insure that CATV would
not impair or destroy local free broadcast television on which large segments

-of the population are dependent for television service. Congress longaago decided
that the nation would be better served by many local television broadcast sta-
tions rather than simply a few "super stations"-that, for xample, Madison,
Wisconsin should have its own local stations rather than simply being served
by Chicago or 'New York stations that would not serve local needs or interests
In Madison. Thus, allowing CATV to impair local broadcast service by import-
ing a relative handful of stations from the very largest cities-by importing
Chicago and New York signals into Madison, for example-would not be in the
public interest even if this was done with the consent of the Chicago and New
York stations and their program suppliers.

In any event, a compulsory 'copyright license for CATV. even one which
applies only to a limited number of distant stations, does not detract from the
unfair competition basis for FCC regulation of broadcast signal carriage. Evein
though it may mean some monetary compensation for program suppliers, a com-
pulsory licenre insulates CATV from the bargaining process and thereby assures
,ATV of a competitive advantage over the broadcaster who mu.s participate in
that bargaining process.

For these reasons, MST believes that any suggestion for the addition of a
regulatory provision to H.R. 2223 or "legislative history" which would direct
or encourage the FOO to weaken Or eliminate its regulation of CATV carriage
of broadcast signals should be rejected out of band.

V. The F0a's COATV Exoclustuvtl Regulations Should Not Be Eliminated Or
Weakened If CATV Is Given A Compulsory Copyright License

In addition, for the reasons given above, there is a further reac,- for rejecting
any suggestions that the FCC's exclusivity regulations should be eliminated or
weakened with the adoption of HR; 2223 or any other copyright bill containing
a compulsory license for CATV.

The value of a program to a broadcaster, and thus the broadcaster's willingness
and ability-to pay for the right to use the program, depend very heavily on the
broadcaster's ability to acquire exclusive television rights in his local market
during the term of his use of the program. Without exclusivity, the,promotion
whichlis essential to attract and build audiences for most programs can be ren-



849

dered useless or even counter-productive. Also, without exclusivity it becomes
difficult if not impossible to predict in advance how large an audience is likely
to watch a particular program since other television exposure of the program
which will reduce the audience is highly unpredictable. The inability to predict
expected audiences is a most serious matter since advertising is sold and offered
for sale well in advance of the local station's broadcast, and if there is no reason-
able basis for expecting an audience of a particular size, adequate advertising
support will be difficult if not impossible to obtain.

In recognition of the vital importance of exclusivity, prior copyright bills, with
the exeeption of S. 1361 as passed by the Senate last year, have contained
exceptions to the compulsory license for CATV that expressly contemplated
.broadcaster exclusivity in certain circumstances. These exceptions to the com-
pulsory license, which have sometimes been inaccurately referred to as "regu-
latory" provisions, were omitted from S. 1361 because, and only beranse. the FCC
.had adopted expanded exclusivity regulations pursuant to the consensus agree-
ment and pursuant to the consensus it was deemed desirable to leave the scope
of appropriate exclusivity to FCC regulation rather than incorporate such
requirements in the copyright bill. There is.nothing in the Senate's action or in
the consensus agreemeut, however, which could possibly justify a pre-emption of
FCC authority to adopt and enforce exclusivity requirements. Throughout the
long period in which copyright legislation has been pending before the Congress.
there has never been a serious proposal that a mpulsory license for CATV
should override and preclude all opportunities for Jadcasters to acquire reason-
able exclusivity with respect to CATV retransmirlion of non-local signals. 3MST
believes that any legislation which would S,&eclude such reasonable exclusivity
would seriously jeopardize the very survival of free television in many areas of
the country and should be rejected.

STATEMENT OF WILLIAM J. BRESNAN, PREStDENT, CABLE DIVISION, TELEPROMPTER
CoRP.

Mr. Chairman, on June 11, 1975, I was privileged to appear before your Sub-
committee on Courts, Civil Liberties and the Administration of Justice to present
Teleprompter Corporation's views on certain provisions of H.R. 2223: With your
Ipermlssiba I should like to supplement my original testimony for the record by
means of this letter.

As you know, it Is Teleprompter's position that no copyright royalties should
be payable by cable television systems because of their reception and retrans-
mission of broadcast signals of copyrighted material. In carrying such material
cable systems are not "performers" but merely providers of reception services to
subscribers. These services result in enlarging the broadcaster's audience and the
advertiser's mark t.

A broadcaster with an enlarged market is able to charge his advertisers more,
and so is able to pay more than he otherwise would to the copyright owners of
the material retransmitted. This has long been recognized in the case of a cable
system which transmits local broadcast signals and it is similarly true in the ease
of a cable system which retransmits distanit broadcast signals. Each of the cable
,system's subscribers is included in the rate base of the distant originating broad-
cast station and so the advertising rate charged by that statiovn-and the
amounts potentially payable by that statibtn to the suppliers of copyrighted mate-
rial-are increased accordingly.

Broadcasters art very aware of the expanded coverage given them by cable
television stations and templhaslize-t.ls fact when soliciting potential advertisers.1
It is our position, therefore, that copyright owners are properly and adequately
compensated by the broadcaster when the copyrighted material is retransmitted
by the cable system.

Shortly after my appearance before the Subcommittee this position was recog-
iliOl and confirmed by the United States Supreme Court. In iTwentieth (aetury
Music Corporatiorn v. Aiken, 43 U.S.L.W. 4799 (June 13, 1975), involving the
question of whether copyright liability should attach to a person who, by the
use of multiple speakers, made radio programming available throughout a fast-
food shop, the Court stated:

IThat this expanded coverage benefits the broadcaster is graphically Illustrnted. by an
agreement in principle which Teleprompter has recently reached with an Independent
telerislon station. Under this ag:eement In principle the Independent station is to con-
tribute $35.000 as partial reimbursement of the costs Incurred by ieleprompter in con-
necting the broadcaster to Teleprompter's cable systems in distant markets. We expect
that the final documentation for this agreement will be completed In the next week or two.
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"The petitioners have not demonstrated that they cannot receive from a
broadcaster adequate royalties based upon-the total size of the broadcaster's
audience. On the contrary, respondent .points out 'that generally. copyright
holders can. and do-receive royalties in proportion to advertising revenues
reflecting, the :total number of the listeners, including thosewho listen to the
broadcast in public building establishments." s

Two SupremeCourt decisions have declared cable. systems free from copyright
'liability in retransmissions.' The Court held cable;ssystems were not broadcasting
or performing the copyrighted woriks and so were not subject todeopyright,lia-
ibility. The reception androchanne!ing of distant as well as local signals was held
,to be a viewer function. This was so irrespective of the distance between the
broadcasting station and the ultimate viewer.

·Neither public policy nor 'the economic facts warrants a change' in the law.
The purposes- and goals of national copyright policy--to encourage and reward
creativity-cannot be properly served by any method of royalty payments for
retransmissions· which are assessed ultimately and discriminatorily against the
subscribers of cable systems.

'We further believe that copyright bwners are not injured by cable system
'retransmissions--of local or distant-signals. Copyright owners have never
claimed that cal)le's retransmission of local signals injures them at all. They
'have contended, however, that when cable imports a copyrighted program into
a distant market the ability of the copyright owner to sell his program in that
market is imp,ired. But the copyright owners have never to our knowledge
produced any evidence to support this proposition, even though such evidence,
if it existed, would be readily available to them. Moreover, such evidence as
we have supports an 'opposite conclusion.

In order to ,assess the impact of distant signal 'importation, Teleprompter
conducted a detailed study of all signals imported by our 1385 cable 'systems.'
This study shows that distant signals imported lby cable television generally
have such a minimal peletration in the importe,1 maf1et that they could not
possibly' have a significant negative impact on the copyright owner.

Teleprompter's cable system at December 31, 1973, carried a total of 1,'36
television signals. Of these 1,0S5 signals were requiredl to be carried by the
FCC's rules-primarily eitherbhecause the particular cable systeni's.head end is
within 3,5 miles of the television station or because the station is 'significantly
view/ed" in the county where tile cable system operates.

Thus only 201 signals (15.6&O% of all signals carried by Teleprompter systems)
qualify,as imported distant signals.s

Teleprompter has r.nalyzed the market share of these 201 Imported distant
signals and the results are striking. These results are summarized below:

Number of I~L/er o
signals with viewing homes cS
this market a percent of tota'

share as a teleprompter
Number of percent of all Number of subscribers

Marketshare slinals Imported signals viewing homes s (1,070,000)

0 to 5 prcent .............................. 156 78 16, 757 1
5 to 10 pearcent ............................. 27 13 10,626 1
!0 to 15 percent ............................ 10 5 4,422
15 to 20 percent ............................ 6 3 2590 .
More'than 20 percent ............ ,............ 2 1 2,111 .2

' The term 'Viewing homes"refers to those llomes which view the station In question durirg an average quarter hour.

'See also Teleprompter Corporition v. Columbla Broadcasting System, :415 U;8. 394
(1974). where the Court stated:

"From the point of view of the copyright holders. such market changes [.e., those
brought about by the cable television industry] will mean that the cOmpensation
broadcasterswilll be willing to pay for use of a copyrighted product will he based on
the size of the direct market augmented by the size of theCATV market."

OFortnithtllg Corp. v. United Artists 7eleit:fson. Inc., 392 U.S. 300 (1068): 7el.
prompter Corporation v. Columbia Broadcantlng System, op. cit.

4Teleprompter' s ystems range from the very small to the verylnrge ar,u are ,oceted in all
sorts of markets. We believe that our systenm are typical of the Industry tt8an whole.

rFor purposes of this computation a signal is counted eache time It is Imlpoted into a
dinffcr nt county. Thus If the same signal Is Imported into two diffrent counties. It Is
counted twice.
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As can be seen. 78% of the imported signals have less than a 5% market share
l!%the counties into which they are imported and 91% 'have less'than a 10%
rlirketshare in such counties. A less than 5% ,pknetration is clearly de minimfs
and a less than 10% market share is probably so.

Only 18% imported signals (9% of all imporfted signdls) had a market share
of more than 10% in the counties into which they were importe'd. The total
number if viewing homes in the distant markets represented by these signals
i 9,123-orless than 1% of'Telepromipter's t6tal subscribers.

Even the 1% figure overstates the copyright opwners' case. Of'the 18"imported
signals which have a more than 10% share of 'the market, 15 are network affil-
iates. Copyright owners who sell to netwoorks expect that their programs will
be shown simultaneously throughout the country and 'do not desire to deny
the programs to selected smnall markets. It is therefore implroper to include those
viewers who watch imported network A.ffillates in -our 'analysis 'of -the impact
of cable *mportation of distait signals.6 Rather we 'shotld look at only the
number of vieving homes attributable to independent imported statiors which
receive a more than 10% share of the market. T-his number is only 1,076-or
only 1/10 ot 1% of Teleprompter's total subscribers.

Yet, because of a possibility that 1/10 of 1%--or even 1%-of' Teleprompter's
total subscribers may previously have seen a particular program,' H.R. 2223
.'ould Impose copy'right fees of approximately'$1,500,000'based on Teleiprompter's
1975 revenues. Had such a fee been applicable in the-first half"of 1975, Tele-
prompter's loss would'haie been increased'by 25%. (In the future, the com-
parison could be even, more shocking 'because the royalty tribunal contemplated
by H.R..2223 could increase the aihount 'of the'copyrlght'fee. 8 )

The ab6oa analysis dmnionstrates that' importat:on of distan't signals by cable
systems cannot have a negative impact on the copyright holder. The analysis
does not show that such'importation is irrelevant'to the copyright owner, how-
ever. As I stated in my 'nitial remarks to the'Subcomniittee, cable importation
of distant signals often has h substanitial positive impact on'the copyright owner.
The Daradox;is explained in the'follown"g example.

Imagine a television signal which Is-imported' into '13 different 'markets of
equal size in each.pf which it,gets a 4% share of the market.-Tlis ;4% q !hare' will
have no effect-atall on the-copyright' owner's ability"to'sell his product in any
one of these markets. Yet the cumulative impact on the importation into all 13
marlkets Is to give the originating station a bonus of a very significant'number of
additional viewing homes.' Thie'positive effect of this on the origfiating station
(and indirectly on the cQpyrlg'ht'owrii) will thus be mubstantial.lM

Actuallv one should exclude only the network programnling of network amlintes and
not the affiliates themselves. However, the number of viewing homes attributable to the
non-network programming of network affiliates is so small that It may'be properly
d;sregarded.

vMore,,er in many cases the FCC syndicated program exclusivity rules already give the
copyright owners the ability to preventthis from occurring. These rules are designed to
Insuilate television markets from signals imported by cable systems in order to better pre-
serve these markets for the copyright owner. Under these'rnles. It a proper -renest for
erelusivity Is received by the cable systcm, systems In the'topt50 markets-are required ,to
delete programs on imported!signals if-such programs were first licensed as a syndicated
program less than one year belore and systems In the top 100 markets, are generally
required"to delete programmling on an"imported signal if the same programming is betng
broadcast contemporaneously locally.

',-The ,Copyritht RoyalL, Tribunml would be eet up to function as the regulatorv body
to fix the royalty rates to, be paid by' cable systems. Wholly aside from whether this body,
whi,.lh would ben establisbed in the Copyright Offlce In the Library of Congress. is the
proper regulatory one, the legislation eatablishes r,. procedures for it: -operation. no
standards to use In,ixine rates,. and no judiclal review except for fraud. corruption or
misconduct. The constitutionality of such a sweeping delegation of authority without
standards. Is'open to serious question.

*Thus, if there were 250.000 homes In.each of the distant markets the total additional
audience avallPble to the originating station as a result of cable toverage would bk 130.000,
homes ¢250.000homnes x.04 X13).*a Telenrompter does not contend that viewers in distant markets-are always as valuablk
to the originating statior .,oeal viewera. only (as Indicated by the television stations' orn
promotional material) e.. -viewers In distant murk'ts are always of significant value to
the originating station. It is not necessary to attempt to callbratethe value to the originat-
ing station (and ,therefore. to the copyright owQner) of a viewer in a distant. market with
exact precision. however. This is becauRse, as shown In the analysis above, it is clear that
there can be no significant negative effect on copyright owners from the importation by
cable of distant broadcast signals. Thus. whatever benefit. the copyright owner gets from
expannded coverage in distant markets lt a net benefit because there is no offsetting
detriment.

57-786-76--pt. 2-12
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Let us examine a very relevant and persuasive parallel Most of the program-
ing of network affiliates comes from the networks. Yet Mte network affiliate does
not pay the network or the copyright owner for this programing carried on its
broadcast channel.u Quite t. the '6ntrary, last year the net vorks paid these
affiliates $243,600,000-almost a qi. ter of a billion dollars. These payments are
made because the netw rk affiliates enlarge the audience available to the net-
works and thus enable tht .etworks to offer advertisers a greater audience for
their commercials. Cable systems plrform exactly the same function of broad-
casters and copyright owners--but so far (except in the case mentioned on
page 2 of this letter) without compensation from advertisers or broadcasters.

Thus, it is really beside the point to claim-as the copyright owners and broad-
casters constantly do--that cable-television enjoys a unique and unjust exemp-
tion fronm copyright liability. As a special carrier of broadcast communications
the industry is no diffrent in respect to its earnings than are the telephcne com-
panies, antenna and receiver manufacLLurers, and the host of other related busi-
nesses which can attribute some portion of their earnings to the fact that their
service or product is involved in the transmission of copyrighted materials from
broadcaster to viewer.

Cable television is a new industry which promises great public service. It should
not be crippled in.its youth because of superficially persuasive arguments that
royalty-free cable retransmission, from which service cable systems derive sub-
stafitial portions of their revenue, is inimical to national copyright policy. It is
not, and the pressure to impose copyright liability for such cable activities is not
babed on sound copyright principles, but on the fears of a few but large program
production companies and the cable industry's competitors" We 'must not let
these fears influence public policy in a way which will directly discriminate
against cable subscribers " and indi:ectly injure the public interest generally by
blunting the growth and development of the cable television industry. No system
of legislated copyright liability, licensing and arbitrary royalty fees can possibly
do as much to further the goals and purposes of national copyright policy as will
the adoption of reasonable public policies that free cable television to achieve its
potential of public .,ervice.1'

The changes respecting cable television proposed by H.R. 2223 are unnecessary,
unfair and discriminatory. Copyright owners are presently adequately compen-
sated for material retransmitted by cable systems. FCC regulation can accommo-
date any proper broadcaster interests which may be harmed by cable system
operations. We respectfully urge that the royalty obligation contained in Section
111 of H.R. 2223 and all related references to it in other provisions of the-bill
be deleted.

STATEMENT OF TIMEs MIBRon

It is a fact-whose supporting data are presented later-that CAT' is mate-
rially benefiting many broadcasters and program owners through the enlarged
audience it provides. Broadcasters either are (or could be) charging for this
enlargement, and program owners could (or should be) negotiating on the
basis of it. In brief, CATV is presently an economic -"plus" for the TV industry,

11 Broadcasters may claim that in fact the network affiliate does give up something in
exchange for this money-namely its ability to sell its broadcast time directly to adver-
tlbers itself or to another network. ;ut this is no different fr=m a cable station which Imports
distant signals. The cable system is not obligated to carry any particular distant signal;
indeed It is not even obligated to carry any distant signals. Yet In many cases cable sys-
tems have transformed independent television 'stations Into uhat amounts to regional
networks-to the great beLefit of these stations and the copyright owners who deal with
them.

u The broadcast Industry has for the last twenty years bten seeking to limit cable's
growth and profitability by putting continued pressure on the FCC to adopt restrictive
rules limiting which signals and programs cable may carry and by waging a massive cam-
paign to prevent the development or a pay cable industry. Now, to further their goal of
throttling the cable industry, the broadcasters have turned to Conress In an effort to
cripple permanently a potential rival by way of copyright legislation.

I Since advertisers ultimately pay for the use of broadcast copyrighted material, and
this cost becomes part of their product prices, requiring cable subscribers to pay additional
royalties for viewing broadcast programs Is a double payment from them-as well as a
double payment to the copyrightowner.

"For example the development of the pay cable industry promises to be of immense
benifit to copyright holocrs. let a, precondition of such development is the existence of a
inauclially sound cable Industry.
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and it is arguable that .a2 further "plus" of copyright fees is unwarranted.
Nonetheless, copyright fees appear to be an upcoming reality, and the purpose

of thmi memorandum is to present Times Mirror's thoughts on an equitable fee
schedule and on methods of administration. To summarize, our chief views are
that:

-Th, royalty ceiling in H.R. 2223 should be reduced to the range of 1.5-1.76o
of gross revenues.

-There should be no review of initial royalty rates for 7 years.
-The role of the Copyright Tribunal should be recast to one of recommend-

ing rates, with the ultimate disposition being made by Congress itself.
In making these suggestions, we are not asking the Copyright Bill be cast as

,a cure for the CATV industry's economic ills. But it is our strong view that
no royalty Xegisltion can be reasonable that measurably increases, those ills.
Tests of reasonableness

While exact rates that fulfill 'reasonableness" tend to be difficult to establish,
the conceptual bounds of "reasonableness" are not, and we would like to start
with the latter. Our belief is that an equitable fee sehedule should meet these
tests:

-"Credit" should be reflected for the audience-enlargement CATV is provid-
ing copyright holders.

-Clearly, the fee schedule should not be confiscatory by taking an inordinate
share of CATV's profits.

-It should not even depress earnings unduly, which can only impair CATY's
ability to attract capital and hence to grow.

These points are expanded on in the next paragraphs, and are related to some
of the fee proposals that have been made, including the provisions of H.R. 2223.
Application of tests

1. C..)le's Value in Audience-Enlargenent.--Certainly CATV is playing a sig-
nificant role for copyright holders in two particular situations:

-Where CATV is serving communities with no television stations.
-Where CATV is providing two or more additional channels to communities

that have only one local television station.
In the first category (no television), there are 1850 CATV systems serving

4.3 million households. This "market" is the equivalent of all the TV homes
in Los Angeles and Minneapolis/St. Paul combined, simply to draw one com-
iarlson. As an indication of the "market's" financial~worth, network and national
spot revenues in these areas totaled $129 million in 1974. Since CATV viewers
are qualified prospects for a vast amount of this advertising, Cable {s benefiting
advertisers, and a ,ipyrIght-holdee's product is made more valuable because
of it.

In the second category (where CATV brings additional signals to communi-
ties that have only one TV station) there are 250 systems serving 900,000 house-
holds. Again, there are national advertisers "getting their message across" in
areas where, without CATV, there would be no opportunity to do so.

If the tvo situations aro added together, CATV's total audience enlargement
Is 5.2 million homes, or the equivalent of all the TV households iE Los A igeles
and San Francisco. In 1974, network and national spot advertising revenues in
these markets totaled $154 million. Further, these 5.2 million homes comprise
about 8% of all TV households in the U.S. There is value in an audience of ti.!q
magnitude. And we believe the burden is on broadcasters and copyright holders
to derive full benefit from it in any instances when. they are not already doing
so. We also believe that CATV should be granted credit for this t udience-e.llarge-
ment through a very conservative approach to copyright royalties.

(In fact, if Cable's audience really had "little or no value," as some broadcast
ers claim, whly has the TV industry argued intensely at the FCC against permit-
ting the sale of adjacent time by CATV operators, with or without copyright
fela? And why have broadcaster, argued so strongly for mandatory carriage of
stations, with exclusivity protection, on various cable systems?)

2. Avoidance of Confiscatory Fees.-The Motion Picture Association of Ameri-
ca has proposed a 16% royalty, and we mention it to illustrate how readily copy-
right fees could become confiscatory. In the case of our own cable subsidiary,
Times Mirror Communications, a 16% royalty would take 164% of the pretax
profit we earned last year. Our situation is not atypical. According to the Na.
tiohal Cable Television Association, such a royalty would exceed the whole in-
dustry's profits.
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S. No Undue Impairment of Barnfngs.-There are sharp limits to CATV's gen-
uineability to;pay copyright fees. In the main, the industry has exhibited little
or no -profitability. This circumstance, combined with its capital intensity, has
resulted in -investment returns that are poor by any standard. Yet, if cable is to
obtain capital for future expansion (in homes served ana services providedj,
returns that are already poor cannot get poorer. CATV will lbe shorn of the;ability
to attract capital.

Copyright fees bear heavily on Cable's inhvestment attractiveness, for the mathe-
matics of tile situation are extremely sensitive ! CATV's :rofltemarginsare extra-
ordinarily thin -(where they exist) and can be-deeply eroded by what,,on the
surface, might appear to4be a small copyright percentage.

This fact can be illustrated, for instance, using the 5o% maximum rate (and
associated slitr!ng scale) that many copyright proponents have argued for. Apply-
ing it to our own operations, the results would be disastrous. A 5% sliding scale
would have taken 31% of our 1974 pretax income away from us. 'Earnings impair-
ment of this order would discourage further Times Mirror 'investment in cable
television, and!imany other capital sources would react similarly.

'Even the lower 2.5%'maximum (and relatedscale) proposed in H;.R.-2223 would
have an extremely adverse impacc on CATV financing. In our own case, it would
have siphoned off 16% of all pretax profits.

(One wonders, incidentally, how producing companies would 'react'to a fee of
the same magnitude. A 2.5% charge against MCA's 1974,revenues wouldhave re-
duced that company's pretax earnings 15%. For Twentieth- Century Fox the re-
dueition would have been 30%. And as :another illustration, Columbia Pictures
would have been driven into the "red." A spokesman for' the MPA~A has called the
H.R. 2223 schedule "minuscule." It seems 'doubltful that his clientele would find
it'so were'the schedule applied to them.)

4. Inability to Pass Royalty Costs Along.-The preceding discussion reflects the
premise that royalty costs cannot be readily passed onby cable operators to their
subscribers. 'Wte believe the premise is quite accurate.. Cable rates are set by mu-
nicipalities who, in our experien'ce, foCus far more on political climates .than
on economies. Time and nain, in rate 'presentations, we 'have'had our flinancial
data ignored, while the 'th'rut of discussion has ceiitered bn '"people don't want
to ,pay more." Moreover, when relief is granted, it is only partfialand' the process
of obtaining it typically extends over many'months, and even'years.

In some instances, too, cable'prices are at the'upper'limit.anid furthe'rincreases
will caise more subscriber loss than a new rate can compensate for. This is
part'iilarly true in- urban areas which repr'esent calJle's prime growth oppor-
tunity (and where cable cotistruction ,costs and "Off-air" competition are vast-
ly ,grsatei). As 'a pra'tical matter, ioyfnities 'will have to come from the OA'IV
operators' 'purse, and at best only much ,later and 6nly in part from cable sub-
scribers.

A suggestedg ceiling
Summarizing to'this'point, it is our'belie'fth't:
-The OATV industry, rather'than "pirating" signals, is'creating a substan-

:tial ahldien(*e for' broadcasters and copyriglitholders; and 'that credit should
be given this'fact.

-Furtller, the econoinics of CATYP are fragile, ' ,a seemingly little "bite" at
'the'top (gross'revenues) onmieause a large swing at t i hottom (net income).

-Finally, ' j 'undue depression of earnings-can only result'win CATV's being
'even less attractive to capital' sources': money is diflicult to secure now;
material copyright fees will make'it muh, much harder.

There is'no way of course to precisely'translate factors like these into a fee
schedu'le, and we do not envy those who have the task. 'Nonetheless, our own
strong conviction is that the ceieling should bearound 1:.5% to 1.75% of quarterly
gross revenues exceeding $160,000, 'not 2.5%, as H.R. 2223 provides. At the sug-
gested level.' that is 1.5% to 1.75%, Times Mirrors 'Communications would 'have
given up 9.,-11% of its I,1i pretaX'income,.and thait is the most we can genuinely
afford. Beyond these percentages, the earnings outlook is 'likely 'to be such that
we would undoubtedly redeploy the cash flow from Times .Mirror's cable prop-
erties into other corporate areas.

Moreover, a moderate royalty sdhedule--one that Is clearly within CATV's prac-
tical nablity to pay-is not necessarily antithetical to the copyright holders'
interests. Their best chance of getting "more" from CATV is to help.foster cable's
growth. The process 'of investing more capital to serve more CATV subscribers
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means more gro.ssrevenues, whlch,compounded by the-sliding scale for copyright
fees, means ever increasing royalty incomes.

To illustrate, the CATV industry now serves approximately 11 millon-subscrib-
ers at an investment of some $800 million. It is conceivable-given access to cap-
ital-that by 1983 the number' could, grow to 22 million.' Under the royalty sched-
ule suggested here, currently copyright holders, would receive about $5.8 to
.$6.5 million from, CATV, Given the opportunity'for'growth just described .(and
.providing~for at least some modest rate increase, within an 8-year' period) the
holders total receipts could increaseto $25-30 million. This4is not incnsequential.
Further, such.payments represent pure,income to: program producers (since dis-
tributiun to CATV involves no additional' expense). For the copyright holder,
-we believe that taking a long view offers a better "deal" than insisting now on
higher copyright percentages that could choke cable growth.

We also believe that the copyright burden should be borne by all' CATV opera-
tors, without' distinction between "local" and "distant" signals. If everyone par-
ticipates, then the financial impact on each system can be moderated while still
producing n meaningful "pot" fiL program owners. Conversely, the "distant signal
only" approach would-thrust the financial burden of satisfying copyright holders

·on rural CATV-and' the burden could become heavy. In truth, too, there are
urban CATV systems serving "classic" parts of cities '(where signal improvement
is a necessity) that derive just as much benefit from broadcast signals as do out-

.lying or remote systems. Times Mirror Communications is one example. The sig-

.nals of the Los Angeles stations are just as economically important in serving the
Palos Verdes Peninsula (which is within the Los Angeles Metropolitan Area) as
they are when we "import" them to San Diego County-100 miles away. And
finally, 'the "distant signal" approach would seem to us to involve some very
diffilcult and complex definitions in a subject matter where complexity already

.abounds.

Bstablishnzentt of ao Review Mechanism
Conditions, change and a royalty schedule that is equitable and, realistic at

one point in time might not be at another. Some, review mechanism is needed if
*CATV copyright fees are enacted;

Our own strong preference is that Congress- itself be the reoiewing body. The
reasons for this are stated later, but in brief, and to be frank, we think Con-

.gressional review would afford CATV the fullest assurance of a fair hearing.
However, if Congress chooses to assign review' responsibility to a "Copyrigh?

Tribunal," there are three points in ]I.R. 2223 that are likely to be highly detri-
mental to CATV (or put in the reverse, seem structured in favor of copyright and
broadcast interests). They are: (1) the-short initial review period of just 18
.months; (2) the absence of any stated criteria to guide rate ma;king; and (8) the
practical absence of any appeal from the Tribunal's findings.2

1. 18 Months Too Short. While acknowledging that conditions and cable eco-
nomics may change, they certainly won'£t change this fast. That fact is obvious.
Congress, along with participants from broadcasting, production, CATV, and
other affected areas, will have expended material effort in working out a fee
schedule. The presumption is that fair and reasonable rates will result. We do
-not see the sense in re-opening the whole matter just 18 months later. From
Cable's standpoint, we will not be doing less for copyright holders than we are
now by enlarging their audiences, and certainly there will be no substantial
improvements in our economics and in our genuine ability to pay fees.

While this ,say be a false fear, it appears that the 18-month provision was
designated tor the benefit of those who would exact "more" from CATV. But
there will be no "more" to exact.

We believe the initial fee schedule should have force for 7 years, and should
be subject to review at 7 to 5-year intervals thereafter.

Aside from avoiding a near-term "rehash," there are good financial reasons
for reasonable longevity in any initial fee schedule. The possibility of a fast
(and probably adverse) change in cable-exacted royal' 's would add to the
climate of uncertainty already surrounding CATV. We have presented mathe-
mnatics showing how sensitive cable net income is to royalty percentages. Given
the specter of a change in fees just 18 months ahead, capital sources will be

Frost & Sullivan Report of June 1975.
I31t also seemn unuslual that a Copyright Bill would be used to grant broadcasters the

right to sue CATV olcrntors for what are essentially FCC Infractions. This rrovision
iSection 501 ) of HT.R. 2223 smacks of a nuisance clause ripe for misuse and hlarassmenpt,
and In odr view should be struck. Broadcasters have ample remedy through the FCC.
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increasingly reluctant to invest. Certainly our own corporation would view,
cable royalties as a particularly risky unknown, and would adjust its capital
spending accordingly.

Further, we bUlieve, that at least seven years-are needed to obtaii: a sound.
understanding of cable's worth,, which is 'ltaking now. No one presently knows,
for instance, whether urban penetration will ever be practical, or. whether
attractive investment returns can eventually be achieved, or if pay-TV will be,
a meaningful success, or if the so-called "extra .services" (such as special in-
terest programming or merchandisingj will become practical realities. Only
against a much more stable uinderstanding of what cable is going to amount
to can royalty ,fees be equitably adjusted-up or down.

2. Absence of Criteria.--H.R. 2223 states only that the Tribunal shall act "to
assure that such royalty rates are reasonable .... " It does not set forth.any
criteria on the factors to be considered, and consequentl3 there is no guidance
on the basis for determining reasonableness. We believe there should be, and
we obviously feel that CATV's genuine ability to pay--without impairment of
its capacity to grow-should be one of the governing elements. ,

Similarly, we believe 'hat any copyright liability should be limited to basic
cable revenues, and should exclude revenues from auxiliary income--espe-
cially pay-TV where copyright fees have already been paid. H.R. 2223 appears
to create an "open door" for an ever-enlarging royalty base.

S. Absence of An Appeal Opportunity.-B.RI 2223 further provides that the
Tribunal's findings are final unless modified by a House of Congress within
90 days. As a practical matter, it appears impossible that the House or the
Senate could act on such a matter (whose priority will not be high) in such- a
limited time. There is, in short, no real appeal from Tribunal conclusions.

4. The Tribunal As 4 Staff Body.-At the minimum, we believe the period for
Congressional review of Tribunal actions should be increased to nine months.
Beyond 'hat, however, it is our earnest hope that the Tribunal's role will be
recast.

We believe the Tribunal should recbmmend royalty rates to Congress, and
that the ultimate decision should be Congress'. Frankly, our experience has
been that CATV, as the newcomer in communications, is disadvantaged in
proceedings against established broadcast and entertainment interests. CATV
is much more likely to get objective treatment should Congress take Tribunal
findings into consideration and then set royalty rates itself. Further, if the
freq' ency of rate review is modified to the realistic intervals suggested earlier,
the burden on Congress in mak!ng these determinations should not be onerous.



COPYRIGHT LAW REVISION

THURSDAY, 3XULY 10, 1975

HOUSE OF RPRrRESENTATIVES,
SUBCO.I3ITrEE ON COURTS, CIVIL,LIBEr1TIF,S,

AND TIEF, ADMINTISTRATION OF ,JUSTICE,
COr3IITrrFE ON0 THE JUDICIARY,

Wa8hington, D:G.
The subcommittee met, pursuant to call, at 10:10 a.m., in room 2226,

Rayburn House Office Building, Hon. Robert W. Kastenmeier [chair-
man of the subcommittee] presiding.

Present: Representatives Kastenmeier, Danielson, Drinan, Badillo.
Pattisonm Railsback,,and Wiggins.

Also present: Herbert Fuchs, counsel.
Mr. KASTENmmIER. The committee will come to order. The hearing

this morning will be on the revision of the Copyright Law, H.R. 2223
relating principally to public broadcasting. The House is set-to go into
session at 11 o'clock this morning.

We will proceed as well as we can. In the event of a vote, we may have
to recess temporarily. With that in mind. the Chair will advise wit-
nesses and members that the time allocation will be rigidly adhered to
including colloquies in terlmsof questions and answers.

WT wfill try ,to limit testimony to 5 minutes; if there is a compelling
need to extend that period of time, we will turn to members for a co,;
tinuation of examinatiohi.

We are meeting this morning pr'incipally to receive testimony on two
amendments that were offered to 'the Subcommittee bill, mwere intro-
duced, in the Senate but were not adopted. Amendment No. 1815
was offered by Senator Mathias and would subject public broadcast of
certain woi'ks to compulsory licenses to be determined b5r a copy-
right Royalty Tribunal. No. i831 offered by Senator Bayh elimi-
nates all qualifications and limits on the distribution of so-called
ephemeral copies by government and nonprofit organizations.

Inasmuch as these provisions were not adopted they were not in-
cluded in the Senate bill. However, the package before the members
does include the text of both amendments. Both amendments are fa-
vore 1 by public broadcasting interests andi both are opposed by -copy-
right owners.

TA copy of S. 1361 amendments follow:]

18. 1861, 93d Cong., 2d sess.

AMENDMENTS

Intended to be proposed by Mr. MATHIas t S. 1861, a bill for the general revision
of the copyright law, title 17 of the United States Code, and for other ,puir
poses, viz:

(857)
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-On page 86, line 3, insert the following new section In the table of contents
to read as follows:
"118. Limitations on exclusive rights: Public broadcast,of nondramatic literary

and musical works, sound recordings, and pictorial, graphic, and
sculptural works.".

On page 115, following line 14, insert. the followingsnew section to read as
follows:
"§ 11& Limitations on exclusive rights: Public broadcast of nondramatic literary

and musical works, sofind'-Fe6drdings, and pictorial, graphic, and
sculptural works

"(a) Public broadcast of 'nondramatl& literary and musical works, sound re-
cordings, and pictorial, graphic, and sculptural works shall be subject to com-
pulsory licensing as follows:

"(1) Any public-broadcasting organization or institution wishing to obtain a
compulsory iicense under this section shall fulfill the following requirements:

"(A) Atleast one.month..before.initial broadcast and thereafter at inter-
valg and in accordance with requirements prescribed by the Register of Copy-
rights, record;in the Copyright Office a notice stating its identity, address,

,and'intentibn to.obtain a copyjright-license under.this!sectien.
"(B). Deposit with the.Register of'Copyrights, at intervals. and 'n.accord-

ance with requirements prescribed by the Register, a statement of account
and' the total royalty fees for the period covered by the statement based, on
the royalty rates provided-for in clause (2).

"(2) The royalty rates under this section shall be deterinned-by the Copyright
Royalty Tribunal as reasonable xomalty fees for the inclusion of nondramatic
works in public television and radio broadcasts. Such royalty rates may be cal-
cvilatedon a per-use, per-program, pro rated or annual basis as the Copyright
Royalty Tribunal finds most' appropriate with respect to, the typeof the-copy-
righted work and the nature of broadcast use, and may be changed or. supple-
mented from time to time as deemed appropriate by the Copyright Royalty Tri-
bunal In particular circumstances, royalty rates negotiated between one,-or
3hore public broadcasting organizations or institutions and one or. more-copy-
right owners or agencies may be substituted, forthe applicable rates determined
by the,Copyrlght Royalty Tribunal.

"(3) The royalty fees deposited with the Register of Copyrights under this
section shall be distributed in accordance with the following procedures:

"(A,) During the month, of July of each year, every person claiming to
be ehtitled-to compulsory license fees for public broadcast during the pre-
ceding twelve-month period shall file a claim with the Register of. Copyrights
in accordance with the requirements prescribed. by. the- Register. Not-
withstanding any provision, of the antitrust laws (as-designated in sec-
tion 1 of the Act of 'October 15, i914, 38 Stat. 730; 15 U.S.0C 12, and any
amendments oft such' laws), for purposes of' this clause any claimantaemay
agree among, themselves as to the proportionate division of compulsory li-
cense fees among.them, may lump theirclaimstogether, and maydnsignate
a common-agent to receive payments ontheir-behalf.
- "(B) On the flrstiday-of 'Augus't of 'each year, 'the Register of Cbpyrights

shall determine! whether there exists a controversy regardiiig the state-
ment of 'account or di-tribution of royalt; fees. If the Registerldetermines
that no, such controversy exists, the.Register shall, after deducting reason-
able administrative costs under this section,edistribute such.fees,to the copy-
right ownhers entitled, or;to their designatd.-agents.,If the Register finfl the
existence'iof. a controversy, the Register shall certify -to such effect andpro-
cecdto6 constitute a- panel of the-Copyright Royalty Tribunal in-accordance
with section 803. In such cases the reasonable administrative. costsxof the
Register under this section shall, be deducted riir, to. distribution, of the
royalty fees by the Tribunal.

"(0) During the pentency of any proceeding under th:s subsection che
Register of Copyrights or the' Copyright Royalty Tribunal shall wAthhold
from distribution.an amount.sufficient to.satisfy all claims with respect to
which a controversy exists, but shall have discretion to proceed to distribute
any ainounts,that areinot in controversy.

"( .b) For the purpQses, of this section 'publilc, brot4past' shall mean produc-
tion, duplicatton, interconnection, distribution, and transmission of ',educational
television or iradio programs' by or for. 'noncomniercial education or radio pro-
grams' by or for 'noncommercial educational broadcast stations,' as those terms
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are defined in title III, part IV of the Federal Communications Act of 1934, ex-
cept as may be otherwise exempted under sections 110(2), 111(a) (2) and (4),
112(b), and 114(d).".

S. 1381, 93d Cong., 2d sess.]

AMENDMENT

Intended to be proIosed by' Mr. BATrHto S. 1361, a bill for the general revision
of the copyrightilaw, title 17 of the United States Code, and for other purposes,
viz: On page 102, line 23, strike lines 23 to 35 and insert in lieu the following:
(b) Notwithstanding the provisions of section 106, it is not an infringement

of copyright for a governmental body or other nonprofit organization entitled to
transmit a lierfoirmance or display of a work under section 110(2) or 114(a) to
make copies of a particular transmission program embodying the performance
and display, and to distribute such copies for transmission by or through other
governmental bodies or nonprofit organizations.

The subcommittee will hear the arguments for both sides. It will
examine the proponents and then'the opponents in turn. At this hear-
ing, it is the Chair's hope that the witnesses will confine them-
selves to these amendments ancd the subject matter of the amendments.

I understand that -the parties here this morning have other issues
which will perhaps need to be the subject of future hearings.

The Chair does not object if you wish to allude to-those subjects
bnt T would hope that you would not go into any depth or debate those
questions this morning.

At this time, the Chair is verl pleased to greet the witnesses already
at the table, some of whom testified 10 years ago including represent-
ing Public Broadcasting System, Mr. Eugenie N. Aleinikoff, counsel,
Public Br6adcasting Agency for Instructional Television and MIr.
Donald Quayle, senior vice president for broadcasting, Corporation
for Public Broadcasting.

Eric Smith, associate general counsel. Public Broadcasting Service,
and the Association of Public Radio Stitions is represented by Mr.
William Giorda, manager, IKUT-FIM, member of the board of APRS.
The Agency for Instructional Television is represented by Edwin
C'ohen, and the Florida Department of Education is represented by J.
Warren Binns.

Gentlemen, you may proceed.

TESTIMONY OF A PANEL COMPOSED OF WITNESSES FAVORING
THE LEGISLATION: EUGENE N. ALEINIEOFEj COUNSEL TO PUB-.
LIC BROADCASTING SERVICE AND AGENCY FOR INSTRUCTIONAL
TELEVISION; DONALD QUAYLE, SENIOR VICE PRESIDENT FOR
'BROADCASTING, CORPORATION FOR PUBLIC BROADCASTING;
ERIC SMITH, ASSOCIATE GENERAL COUNSEL, PUBLIC BROAD-
CASTING SERVICE; WILLIAM 'GIObRA, 'MANAGER, KUT-FM,

bMEMBER OF BOARD O0F APRS, ASSOCIATION OF PUBLIC RADIO
STATIONS; EDWIN B. COHEN, EXECUTIVE DIRECTOR, AGENCY
FOR INSTRUCTIONAL TELEVISION; J. WARREN BINNS, ADMIN.
'ISTAiTOR, EDUCATI0o WAL RADAI AND TELEVISION. STATE OF
FLORIDA, FLORIDA DEPARTMENT OF EDUCATION, TALLAHASSEE,
.FLA,

~Mr. ArxrIxorFFr. We-here at thisitabie represent. principal organiza-
tions in public · ahdedueatibnal broadcssting as those' terms are corn-
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monly used and we have been active in copyright revision proceedings
over the past 10 years or more.

We are here as we indicated on two major issues, the first being a
compulsory license for public broadcasting. By the term "public
broadcasting" we mean public broadcasting to external, general audi-
ences such as appears during the late afternoon and mnight time on
most educational and public stations, both radio and television across
the country.

We are also here to ask that the original provisions on multiple
recordings for instructional television be put back into the bill in the
same way the revision bill was enacted in 1967 by the House of Repre-
senta+tves. Since that time, in the coulrs of the Senate proceedings
there have been restrictions placed on those recording rights for school
broadcasting, differing from time to time, and the present draft of
H.R. 2223 retains some of those restrictions.

I would like to emphasize the difference between the two amend-
ments in terms' of what kind of noncommercial broadcasting they
relate to. In the case of general audience public broadcasting we are
asking for the consideration of a compulsory license. For instructional
broadcasting where there already exists an exemption, we are request-
ing recording rights to go alongwith that exemption.

I think that the best way to proceed is for Mr. Quayle, Senior Vice
President of CPB, to give us an overall picture of public broadcasting.

Mr. IASSTENIMnrER. Let me interrupt to say that without objection,
the statements as submitted to the committee will be received and
printed in the record in full at this point.

[The documents referred to and certain related submissions follow:]

STATEM ENT BY EUOENE N. ALEINrKOFF, ESQ. As COUNSEL TO THE AGENCY FOB
INSTRUCTIONAL TELEVISION AND OTHER EDUCATIONAL TELEVISION AGENCIES

As counsel to the Agency for Instructional Television and other educational
television agencies, I should like to take this opportunity to comment on the
proposed provisions relating to instructional television in H.R. 2223.

"Instructional television" is the term commonly applied to television pro-
graming specifically designed for classroom use as part of the formal educational
process. These are the school programs regularly broadcast over most educa-
tional television stations during the school -hours from 9 a.m. to 3 p.m. Instruc-
tional television schedules are almost always developed by the local public
educational authority in conjunction with the ITV specialist at the local ETV
station, and form an.integral part of the teaching curriculum of the local school
system.

From its earliest drafts, the Copyright ItRevision Bill in both the Honse and
Senate has fully recognized the parallel needs of electronic and classroom teach.
ers, and so included an instructional television exemption in Section 110(2) akin
to the "face-t6-face" teaching exemption in Section 110(1). Unfortunately, the
recording restrictions currently imposed on instructional television in Section
112(b) of H.R. 2228 cannot help but substantially frustrate the practical applica-
tion of the Section 110(2) exemption to American education.

Relevant Provisioni of H.R. 223S. The. Instructional television exemption pro-
vided in Section 110(2) is as follows:

"§ 110. Limitations on exoluslve rights: Exemption of certain performnances
and. displays.

Notwith tap ding theprovisions of Section 108; the following are not infringe-
ments of copyright:

* * * * * * *

(2) performance of a nondramatic literary or musical work or display of a
work, by or in the course of transmission, if:

(A*) the performanice or display is' a regular part of the systematic instructional
activities of a governmental body or aA nonprofit educational.Institution ;.and
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(B) the performance or display is directly related and of material assistance
to the teaching content of the transmission; and

(C) the transmission is made primarily for
(i) reception in classrooms or similar places normally devoted to instruction;

or
(ii) reception by persons to whom the transmission is dire ed because of their

disabilities or other special circumstances prevent their attendance in classrooms
or similar places normally devoted to instruction; or

liii) reception by officers or employees of governmental bodies as part of their
official duties or employment."

It should be emphasized that the Section 110(2) exemption does not apply to
dramatic works such as plays or operas, since limited to non-dramatic literary
and musical works. Nor does the ITV exemption apply to motion pictures and
other audio-visual works, since limited to "display" which is defined in Sec. 101
as "in tlle'case of a motion.picture or other audio-visual work, to show individual
images nonsequentially". What the ITV exemption does cover, therefore, is litera-
ture and poetry, biography and news, music and records, pictures and photo-
graphs, illustrations and charts-all materials that would commonly be available
in classrooms under standard educational practice.

The Section 110(2) exemption is-limited, however, to "performance" and "dis-
play". Recording permission for ITV transmission purposes must be found in
Section 112(b), which reads in H.R. 2223 as follows:

"(b) Notwithstanding the provisions of section 106, it is not an infringement
of copyright for a governmental body or other nonprofit organization entitled to
transmit a performance or display of a work, under section 110(2) or under the
limitations on exclusive rights in sound recordings specified by section 114(a),
to make no more than thirty copies of a particular transmission program embody-
ing the performance or display, if-

(1) no further copies or phonorecords are reproduced, from the copies or phono-
records made under this clause; and

12) except for one copy or-phonorecord that may be preserved exclusively for
archival- purposes, the copies or phonorecords are destroyed within seven years
from the date the trinsmission program was first transmitted to the public."

Thus the present Section 112(b) limits ITV recordings both In number of copies
to thirty and in period of use to seven years insofar as the Section 110(2) exemp-
tion is concerned.

In order to eliminate these prohibitory restrictions under Section 112(b), the
following substitute paragraph has been proposed by amendment offered by Sen-
ator Bayh in the current Senate Judiciary Committee proceedings on S. 22:

"(b) Notwithstanding the provisions of section 100, it is not an infringement
of copyright for a governmental body or other nonprofit organization entitled to
transmit a performance or display of a work under section 110(2) or 114(a) to
make copies of a particular transmission program embodying the performance
and display, and to distribute such copies for transmission- by or through other
governmental bodies or nonprofit organizations."

The Senate Judiciary Committee has not yet acted on the proposed Section 112
(b) amendment, but is scheduled to do so before reporting out the Senate 1975
Revision Bill.

Legi8lativo History. Attempts at restricting the scope of the Section 110(2)
ITV exemption are not new and have. been made in one way or another since
its original proposal in the 1960s. Indeed; the present House Revision bill
went so far as to include a geographical broadcast limitation of 100 miles
without interconnection, and an ephemeral recording, restriction of no more
than two copies, to be used for no longer than one year. The undisguised
intent of the tight restriction was to confine the ITV exemption to unim-
portant and inconsequential local "live" school programming-an increasing
rarity in instructional television where the prime emphasis is and must be
on increased quldity, long-term usefulness, wide availability and maximum
effect from the tax-dollar. Consequently, rhen enacted by the House in 1967,
the 100-mile broadcast limitation was early abandoned and the recording
restrictions completely deleted on the House floor.

But the copyright interests have never given up on their earnest efforts
to nullify the ITV exemption during the Senate deliberations since 1967.
At their demand, the earlier two-copies-in-one-year limitation removed by the
.House was' re-inserted in the Senate bill. Over their continuous objections,
this 112(b) i'estriction has been successively expanded through efforts of Senate
Judiciary Committee members to twelve :oples usable within five years, and then
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to the present thirty copies to be destroyed after seven years. While at first
glance these latest numbers may seem far more ample than before, they un-
fortunately still are sufficiently restrictive to prevent'practical application of the
ITV exemption to the rapidly changing electronic world of American education.

Educational Advances. By reason of the explosive communications develop-
ments in recent years, school systems across the country have ever-increasing
recording and transmission capabilities. Instructional television programs have
long been re-recorded separately for multistation use. More and more demands
are being made for multiple school recordings for institutional and class-
room closed-circuit transmission when and as needed, rather than on fixedi
external schedules.

With the development of economical and efficient videotape and cassette record.
ing devices, very few ITS programs are produced or broadcast "live." 'Most
local ITV programs are designed for re-use in succeeding school years unless
exceptionally timely in content. High-quality multi-state telecourses are spe-
cifically intended to be re-duplicated in quantity for maximum usefulness in
several states over a number of school years.

The result is that numerical or time restrictions on ITV recordings, unless
so broad as to be meaningless, are unnecessarily confining and inevitably in-
hibiting. Any ITV program worth its salt is sure to be re-duplicated, whether for
local, state or national use, in many formats and for many purposes, all valid
. d desirable. To establish an arbitrary number of copies and an artificial

-struction date not only serves no useful purpose, but runs contrary to the
.iovlng forces in American education today.

It Is not without reason that the Congressional act specifically providing
funds for special minority group education-the' Emergency School Aid Act-
requires that funded ITV programs be made available in as many forms and
for as wide use as possible. To enact a new copyright law that is slanted in the
direction of restricted instructional exposure is squarely inconsistent with
these important efforts at upgrading local education through nation-wide
television materials.

Analysis of Section 112(b). The manner in which Sec. 112(b) is now drafted
in itself creates serious problems for instructional television agencies. Beyond
the fact that the title of the sction-"Ephemeral Recordings"-is somewhat
misleading for standard IT' recordings, the present subsection language gives
rise to ,erious questions as to meaning and effect.

In the first place, it Is not clear whether the numbers and year limitations
apply separately to each transmitting organization or collectively to the first
transmitting organization alone. If the former, the number of permissible
copies throughout the United States .would be astronomical and In actuality,
limitless. If the latter, what if an ITV series is produced and distributed by an
established non-profit organization Which is either not an ETV station itself
(such as the Agency for Instructional Television, the Great Plains Library
and the Public Television Library--wvich are the main ITV and IET distri-
bution agencies today) or acting as the coordination on a single project for edu-
cational systems and ETV stations in several states (as in the case of the AIT
consortia series).

Secondly, what does the term "transmit" mean in Section 112 .b)? Does it
Include any communication of an JTV program "by any device or process" as
,indicated-in the Section 101 definitions or is it limited to ETV station broadcast-
ing as might be.presumed from its past legislative history? If -the former, the
80-copy limitation is obviously entirely unrealistic for national use; if the lat-
ter. the many students in areas served by educational limited-frequency and
cloced-circuit systems supplementing standard ETV stations aould be unreason-
ably barred from ITV program advantages.

Third, does Section 112(b) apply to unauthorized- as well as authorized re;
cordings? If it does, how can the thirty-copy or 7-year limits possibly be policed
by any agency? If it doesn't, what possible purpose can be served by applying
the limitations only to those edueational-agencies in direct contact with the pro-
ducing or distribution organization?

Finally, what are the legal consequences of exceeding the copy and'-duration
:restrictions under Section 1-12(b)? Would a 'prohibitR 31st copy invalidate the
statutory authorization for the first-30 copies, and h'ceall become retroactive
enpyright infringements? In this respect, it should be noted the item (2) stricture
against "further copies" makes no distinction betweenwcopies 'reproduced by the
original transmitting organization, and those made by any -other institution. or
Individual -with or wlthout permission. Similarly, would -failure by any agency
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to destroy every copy at the end of seven years again operate to reclassify all
authorized- copies as copyright infringements, including those dutifully de-
stroyed during the 7-year period? Again, no allowance is made for inadvertent
omissions nor is any provision made for, third-party contractual violations, as
in the case of copyrightnotice deficienciesfor the benefit of copyright proprietors.

It is not difficult to anticipate the inevitable result of all these legal uncer-
tainties-sufficient fear of infringement consequences by ETV stations and ITV
distribution agencies to forgo not only Section 112(b). recording privileges but
the Section 110(2) exemption altogether. It is submitted that only by amending
Section 112 'b) to provide far greater and much more certain recording flexibility
can the ITV exemption have much practical educational effect in the years to
come.

STATEMENT OF DONALD R. QUAYLE, SENIOR VICE PRESIDENT FOR BROADCASTING,
CORPORATION FOR PUBLIC BROADCASTING

Mr. Chairman and m-mbers of the Subcommittee, I am Donald R. Quayle,
Senior Vice President for Broadcasting for the Corporation for, Public Broad-
casting. I am pleased to have this opportunity to present the views of the (or-
poration on HR 2223, a bill that provides fur the general revision of the 'lrrent
copyright laws.

Since 1967, when representatives of noncommercial broadcasting last appeared
before this subcommittee to testify on proposed copyright revision legislation,
pervasive legal. organizational and structural changes have taken place in nnn-
commeicial broadcasting. The purpose of this statement is to summarize these
changes for the subcommittee and to point out.the effects that they have had,
in narticular on the relationsh!p between noncommercial broadcasting and the
United States Congress.

When last before this subcommittee. representatives of noncommercial broad-
casting spoke of the decentralized, locally autonomous nature of nnnenlmnereial
broadcasting, lvhch- nlade it drastically different from' its commercial counter-
parts. Today, decentralization and local autonomy still remai,.ilhe touchstltne ef
noncommercial broadcasting and are essential to its vitality and mission. H'wv-
ever, a very important element exists today that was absent when we last
appeared heforP you. It is a commitment by the Congress, embodied in law and
amplified in proposed legislation nLw pending before this Congress, to complement
and assist noncommercial broadcasting in a manner consistent with its locally
anutonomous nature and in cognizance of first amendment considerations. Congre'e
has co'inlitted itself to see noncommerciil broadcasting live and gr-w, so that
programs that constitute an expression of diversity and excellence will be avail-
able to all citizens of the United 'States.

In particular, enactment of the Public Broadcasting Act on November 7, 1967,
set out the framework for Congress' commitment to noncommercial broadcasting.
In that Act, Congrt.ss declared that encourageinent and support of noncnmmercial
broadcasting is ini the public interest, and, that while these are inmatters of impnr-
tance for private and local development, this support and encoura.gement is also
an appropriate and important concern to the Federal government.

Congress also found that ". . . it furthers the general welfare to encourage
noncommercial educational radio and television . . .", and '". .. that it is neces-
sary and appropriate for the Federal government to complement, assist, and
suprport a natliona policy that will most effectively maice noncommercial edneuca-
tional radio iind television service available to all itizens of the United States."

Congress also enm isllned in the Public Broadcasting Act, the existence of a pri-
vate, nongovernmefital corporation whichr would receive appropriated funds from
Congress to carry out the goals and purposes-of the Public Broadcasting Act of
1937. This resulted in the Corporation for Public Broadcasting, a private cor.
poration organized under the District of Columbia Non P"--t Corporation. Since
1969. when the Corporation bename operational, Congress has appropriated a
total of $222.5 million to the Corporation to be used to ,foster the full develop-
ment of noncommercial broadcasting.

In thissession, Cotgress is In the process of underscoring and amplifying this
commitment through Itszconsideration of unique legislation vhbich will anthor-
izo and-approrliate funds'for five years on a matching basis, to be used.by-the
Corporation for'Publlc Broadcasting for its operational use and support of non-
commercial broadcasting. This measure has cleared the full Commerce Commit-
tees of the House and Senate. We are hopeful of imminent approval by the respee-
tive Committees on Appropriations. This legislation not only represents a con-
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Congress of the unique and special position and nature of nhoncommercial
broadcasting.

In 1967, this subcommittee eliminated the limited exemption from licensing
and royalties that noncommercial broadcasters enjoyed as nonprofit users of
certain copyrighted works. Your report stated that the reasons for this action
were that the subcommittee " . . found persuasive the arguments that the line
between commercial and 'nonprofit' organizatiols is increasingly difficult to draw,
that many 'nonprofit' organizations are highly subsidized and capable of paying
royalties, and that the wid'espread public exploitation of copyrighted works ,,)
edu"ational broadcasters and other noncomnmercial organizations is likelyj to
grow. In addition to these trends, it is worth noting that performances and dig-
plays are continuing to supplant markets for printed copies and that In the future
a broad 'not for profit' exemption could not only hurt authors but could dry up
their incentive to write."

The Senate Committee on the Judiciary, in reporting out copyright revision
legislation in the last Congress, also eliminated this special treatment for non.
eommercial broadcasters for identimtl reasons, and almost in identical words.
That is, the Senate committee apparently deferred to the reasoning of the House
Jidiciary Committee on this issue.

itWe submit that the Congressional commitment to noncommercial broadcasting
made sabsequent to the time that tLe House Judiciary Committee wrote tilhe
above quoted words in March of 1967, and Congress' continuing recognition of
the unique value of noncoiimercial broadcasting to the citizens of the United
States, warrant reconsideration of those actions and words.

We believe that this commitment to, and recognition of, the special nature and
publie benefits of noncommercial broadcasting by the Congress might well support
some form of special consideration for noncommercial broadcasting in the colp.-
right area. This does not necessarily mean that noncommercial broadcasters
would not be willing to make some form of payments to copyrightholders in recog-
nition of valuable contributions that their works make in the production (if
programs of high quality and excellence. However, under H.R. 2223, as currently
drafted, noncommercial broadcasters would be faced with a multitude of adminis-
tratively cumbersome and very costly rights "clearance" problems that cannot
help but impair the vitality of their enterprise. All noncommercial educational
television and radio stations are locally owned-and operated, some by colleges and
universities, others by state or municipal authorities, still others by private, public
service organizations. They are located in almost every state and in hundreds of
large and small communities. Each is independent of the kind of centralized
administration that wvould facilitate rights clearances.

Moreover, when itis realized that approximately 60% of the dollars supporting
public broadcasting activities are state or federal tax revenues, that the urgent
need for expanded and improved public broadcasting services far outstrips the
dollars available to pay for them, and that each dollar spent in the administrative
process of clearing rights will benefit neither the citizens for whose benefit public
and private support of noncommercial broadcasting has been contributed nor
even the cnpyright holder-the case for some form of special consideration
becomes even more compelling.

Congress has not beer, unsympathetic to the financial burdens of public broad.
casting in the past When the costs of essential interconnection services threatenedl
to impair the effectiveness of vital public broadcasting services to the people, the
Public Broadcasting Act was written to permit relief'i.4-the form of free or
reduced rates for interconnection.

Thee establishment of rates for interconnection services and the establishment of
royalties for copyright use are at least analogous, and we would hope that the
Committee would give full attention to an equally appropriate form of relief for
public broadcasting in the copyright area. Certainly, the Public Broancasting
Act as a whole demonstrates overriding concern for the financial and /tdmlnis-
trative burdens of noncommercial broadcasting.

On behalf of the Board and management of the Corporation for Public Broad-
casting, I extend our appreciation for this opportunity to oddresa the subcommit-
tee on the pending copyright revision legislation and thank the subcommittee for
the interest and concern it has shown for noncommercial broadcasting.
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STATEMENT Or ERIo H. SMITH FOR THE PUBLIC BROADCASTlNG SBVIxCE

Mr. Chairman and Membels of the Subcommittee, my name is Eric H. Smith:
I am the Associate General'Counel of the Public Broadcasting Service. ,BS is
pleased to present its views on H.R. 2223 as this bill would affect public television
in this country.

PBSappears today to strongly support two proposed changes in H.R. 2223.
The first would add a new section providing ;a compulsory license for public
broad- asti.g. The second would amend section 112(b) to remove the copying and
year laiitations affecting instruction by means of television.

PUBLIC BBROADCASTINGO SERVICE

PBS is a non-profit membership corporation established in the spring of 1970
by the public television stations of the United States. It represents and'is gor,-
erned by 149 independent public television licensees who operate on er 250
television stations throughout the country, including Gunam, American Snmwa.
Puerto Rico and the Virgin 'Islands. On behalf of the stations, PBS distributes
programming over interconnection facilities provided by AT&T, assists the sta-
tions in the acquisiticn of programs and in the development of financial support,
provldes.-to them a national program service, and represents their interests on
national matters. PBS-Is governed by a Board. consisting entirely of the members
of Boairds of oiir member public television stations. These laymen work aLloselu
with a Board' of station managers of these public television stations. The Boards
of Governors and Managers of PB8 are comprised of distinguished mein and
women elected by the stations themselves (lists of current Board'memberb are
attached).

COMPULSORY .ICENSE

The public broadcasting compulsory license is now under cunsideratiol, i. rthe
Senate Judiciary Committee as an amendment to tie Senate CoGpyright Revision
Bill passed last summer. A copy of the Senate amendment as 'introduced i,
Senator Mathias is attached to this statement.

The' compulsory license we are urging is simply and explicitly designed to
establish in the new copyright law a workable method of determining and
paying fair compensation, without prohibitive delays and with rea.tonable
administration, to the extent that satisfactory arrangements cannot otlhernife
be negotiated between the various copyright agencies and public broadcastiiig
organizations. It is in no way an attempt to take unfair advantage of the
authors or publishers of the copyrighted works included in public televrlivn
and radio programs.

DESCRIPTION OF THE AMENDMSENTS

Basically, what the proposed new public broadcasting section provides Is
similar to the compulsory licenses already included in II.R. 2223 for cable tele-
vision systems (section 111), record manufacturers (section 115) and juke-bux
operators (section 116), and another compulsory license has also been propsed
by the record companies and performer organizations for ct,.&imercial broad-
casting. It calls for the annual deposit of royalty payments by public broad-
casting organizations with the Copyright Office, to be distributed by the Register
of Copyrights as agreed between the copyright owners affected-or In the absence
of their agreement, as determined by the new Copyright Royalty Tribunal to be
established.

This public broadcasting compulsory license differs from the other compulsory
licenses in the Copyright Revisionr Bill in three principal respects:

First, it applies only to non-dramatic"works-such as books and periodicals.
music and records, paintings anid photographs. It does not apply to dramatic
works such as plays or operas, nor to motion pictures or other audio-visual works
such as film strips or television programs, whether pure enteitainment or
informational in nature;

Second, it calls for initial, royalty rate determination by the Copyright Royalty
Tribunal-which, In the case of the other compulsory licenses, is responsible only
for requested review of original statutory schedules. This, it is submitted, will.
permit full and detailed consideration of exactly what type and anion't of
royalty fees are appropriate for the various kinds of copyrighted works and
public broadcasting exposure;

Third, it specifically encourages substitution of mutually acceptable arrange-
ments between copyright owners and public broadcasting for Tribunal determti-
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nations. These private agreements may be effectively reached before- or after
Tribunal,proceedings, on an individual or collective basis,.and subject to such
leiiodie revis!on as may-be warranted..

I' should' also like to'e. dd a. few words of anticipatory disclaimer in view of
earlier- conment5 In the Senate Comniittee proceedings. Tlhre is absolutely no
disposition on public broadcasting's part to include unpublished. works or
dramatizations of n6n-dramatic works in this compulsory license. Hence, there
is no, possibility of' seribus interference 'with potential miovie sales of popular
novels or of'pre-publication exposure of new music or prii'Pte papers. Moreover,
it is not intended that the Copyright Royalty' Tribunal woulR. "be called upon
to adjudicate public television or radio clearances item-by-item, work-by-work,
program-b; -"rogram, station-by-station. Rather, it-is to be assumed that blanket
-licenses and standaird,practices will soon be. evolved under the direct guidance of
the Copyright Royalty Tribunal when necessary.

NEED FOR A, COUPUL0ORY LICENSE

The-urgent need for copyright clearance assistance in public broadcasting is.
due to several inherent characteristics not encountered in commercial televisioni
relating to (i) special nature of programming; (il) repeated use of programs;
(iii) varied type of producing organizations; and (iv) limited extent of financial
resources.

Special Programinini N'ature. Public broadcasting programs are essentially in-
formational or cultural in content. Not being' situation comedies, quiz shows,
sports programs or similar commercial fare, public television programs are much
more oriented to bringing to the viewing audience the best of existing creative
efforts as well as newly developed material. If the object of public broadcasting is
to bring excellence to-the American public, it cannot be questioned that the in-
clusion of great literat'ire, music and art should be encouraged rather than
restricted:

The often-quoted E. B. White comment, which originated in the Carnegie Com-
mission Report of 1967, reflects this concern for what public television pro-
gramming should seek to attain:

"Non-commercial television should' address itself to the ideal of excellence,
not the idei of acceptability . . . Television should be the visual counterpart of
the literary essay, should arouse our dreams, satisfy our hunger for beauty, take
us on journeys, enable us to participate in events, present great drama and music,
explore the sea and the sky and the woods and the hills .... "
And the latest comparison of the national programming supplied by PBS as
contrasted with the three commercial networks is also revealing in this regard:

PBS programming Commercial programifng

Cultural, drama and music-30.2 Drama, adventure--11.8 perceih.
percent. Comedy, variety-18.2 percent.

Children's--39.7 percent. Feature films-10.6 percent.
Public affairs--30.1 percent. Daytime serials--15.8 percent.

Quiz and audience participation-13.8
percent.

Sports-9.3 percent.
Children's-8.1 percent.
News/public affairs--12.4 percent.

In short, the very character of public television programming is such as to
necessarily include copyrighted works- to an upprecedented extent. For exam-
ple. PBS estimates that about 12,000 separate musical selections were performed
and recorded last year in nationall, distributed programs. WhLe the majority
were contained in children's educational series, such as Sesame Street, The
Electric Company', Mr. Rogers' Neighborhood, and Villa Alegre, there were also
adult-oriented programs such as- Evening At Symphony from Boston, SOUL, a
Black music performance series, and In Performance At Wolf Trap. Without
relief from standard cleararce practices the magnitude of the clearance burden
would be staggering for national programmiig alone--whlch, as indicated aboie,
is but-a small fraction of overall public broadcasting production.

Finally, it should be emphasized that many public broadcasting programs have
little flexibility in avoiding non-clearaible copyrighted worklds. A music, literature
or art series without contemporary composers,, authors.or painters would be un-
thinkable. Similarly, a public television producer has, very little selection option
in broadcasting community concert perfoirmances, poetry readings or art exhibi-



867

tions. Yet one non-clearance can invalidate an entire program unless an incom-
pleto version is finally' edited for what must be an inferior broadcast.

Repeated Progranm Use. Public broadcasting programs can be important to the
American public only if they are widely available for viewing. As a consequence,
public television patterns-espiecilaly for regionally and nationally distributed
programs-have consistently called for repeated broadcast during the same
week and repeat releases after the initial showing. This is not merely a matter
of economics but, also of philosophy. Public cultural-and informational resources
should continue to be usable so long as useful, and if valuable, should not be
discarded after the evanescent impact of a single broadcast. Moreover, repeated
program exposure is designed to provide the general audience with alternative
viewing times, so that a missed program can. still be seen.

Again, the national children's programs afford a revealing illustration.
Almost all of the national children's programs are repeated daily, many. are also
shown again over the weekend. Each new annual Sesame Street and The
Electric Company series regularly makes use of previous years' segments and
is itself completely re-run twice every year. Mr. Rogers' Neighborhood now
consists of a two-to-three year library, which can be expected to be rotated by
loeal ETV stations over the next six years; Zoom is similarly available for
rebroadcasting at will. Perhaps most indicative is Villa, Alegre and the other
minority educational series funded by the U.S. Oiflce of Education, which, by
the Emergency School Assistance Act mandate, must remain available for at
least six years and hopefully, for even longer in order to justify federal
financing.

It has been estimated that the average public television station repeats about
one-half of its programs during the same week. All but a very few PBS national
programs continue to be available for station re-release over at least a three-
year -period, on the conviction that anything less than this extent of avail.
ability would be a considerable disservice to the American public.

Moreover, since alminost al nationll pub:ic television prcgrams are pre-recorded
for production, re-reccrded for distribution by PBS, and again re-recorded by
local stat ons for delayed and repeat broadcast, extended reproduction and
duplication rights as well as performance and display rights are essential.
Again, unless public broadcasting is relieved from standard clearance practices,
clearance will never be easy or swift (if indeed possible at all) so lon-fg as
necessary on a propvam-by-.program, piece-by-piece, publisher-by-publioher,
author-by-author basis--whether books, music, records or photographs are
involved.

Varied ProCd~cing Organizations. There are currently over 250 public tele-
vision stations licensed to 153 educational and' public institutions, of which 52
are institutions of lligher education. 18 are public school systems, 27 are state
and municipal authorities, and 56 are community organizations. All together,
it has been estimated by the Cdrporatioh for Public Broadcasting that some
36,000 hourq of local programming are produced annually-of which about
29,000 hours are for general viewing rather than for in-school use.

In 1974, PBS distributed nationally 45 to 50 programs each week by coast-to-
coast interconnection. or more than 3000 hours per year. Approximately 57'
different public television stations and agencies throughout the country con-
tributed as producers. This is in marked contrast to commercial broadcasting
where production is highly centralized in Hollywood 'and New York. This
diversity of prbduction sources is central to the philosophy of public broadcasting
as it was originally conceived by the Carnegie Commission and embodied by
:Congress in the Public Broadcasting Act of 1967. It was Congress' intention
that programs produced for broadcast within the public broadcasting system
should reflect the regional and local diversity characteristic of this nation.,
Through such diversity, the American people would be able to experience differ-
ing cultural and political viewpoints representative of all facets of the nation.
As public broadcasting has grown and matured, this diversity has increased.
PBS han distributed programs produced in virtually every state in the country.
Many of these stations operate on very low budgets but have nevertheless been
able to garner the creative and technical resources in their areas and bring
qualityv programs to the Amerlcah people.

To be required to establish separate clearance staffs at every station for
local and national production purposes would constitute indefensible adminis-
trative duplication, even 'ifat all feasible within limited personnel budgets. Nor
Would a centralized clearance office answer the problem, for unless standard
practices and hlanket payments can be-established, long-distancec6ommunication

Ms7-780-7--pt. 2- 18
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and coordination costs would be equally expensive, just as time-consuming.and
similarly frustrating. Moreover, such rights centralization would be Inconsistent
with the public broadcasting philosophy of independently controlled production.

Limited Financial Resources. Unlike commercial broadcasting, public broad-
casting relies &hiefly on funds derived from federal, state and local tax dollars
for support, supplemented by cbntributions from the public, foundation grants,
and corporate gifts. No paid advertising is permitted; no commercial exploita-
tion allowed. Production and broadcasting budgets are minimal, and edministra-
tive resources extremely limited. The average public broadcasting licensee has
an. average operating budget of approximately $600,000 (1974 data).

It is easy to see how the added payment of copyright royalties-will of itself
be a real burden to most public television licensees. But more importantly, with-
out clearance relie2, the administrative costs of securing permissions will be
overwhelming, which may force local stations to choose between using copy-
righted works without clearanc jr avoid use of-copyrighted materials altogether.

It is not unrealistic to assume an annual cost of fro, n:$25,000 to $50,000 for a
clearance office for the smallest station in the system-withi su'santially larger
amounts for larger stations-if copyright licenses are required for local as well
as national production and broadcast. We can conservatively estimate that, for
example, an average of ten pieces of copyrighted material would be used in
each hour of local programming in the system. With 29,000 honrs of local pro-
grams, this would restit in 290,000 separate clearances i Ith copyright proprietors
unless workable clearance mechanisms are established. This would require
additional staff, telephone calls, letters, extended negotiations, and record-
keeping at a high cost to the system. We donot believe that it is approp:iate
to squander public broadcasting's scarce resources in administrative overhead
with no benefit to the public or the copyright holder. Indeed, the result can only
be less programming of lower quality and less use of copyright material to the
benefit of no one.

It is the intention ot Congress that-public broadcasting bring, to the American
public the most artistic and thoughtful programming that can be derived frozn
all creative and intellectual sources. In short, the object of public.broadcastlng
is not private gain but public service-and this is vastly"-different from the
primarily commercial interests generally active in entertainment and mass com-
munications in the United States.

By its very nature, therefore, put::' broadcasting needs access to;-much copy-
righted material for its content, requires both economy and expeditlon in cup i:
right clearance, and must seek extensive exposure for its programns. Unfortiu-
nately, there is serious doabt whether t:.ese goals can be reached without a
statutory compulsory license, especially if the "not for-proflt"' exemption In the
present law is eliminated.

COPYRIGIHT INDUSTRY-PUBLIO BROADCASTING DISCUSSIONS

Since the introduction of the public broadcasting compulsory license amend-
ment in the Senate, the principal public broadcasting organizath,.o have, at tlie
request of the Chairman of the Senate Subcommittee, engaged in separate
nieetings with music and literary representatives in an attempt to reach copyright
:arrangements that could conceivably satisfy essential public television and
radio program needs within availablle personnel and financial resources, In both
instances, -these discussions have so far not borne fruit.

Our discussions with representatives of authors and publishers of literary
material have been particulau,& disappointing from the standpoin; of public
broadcasting. From earlj in the discussions, publisher representatives stead-
fastly maintained that they could not legally'discuss pIssible cleatance fees with
public broadcasting, and more, could not participate in any negotiations cohere
royalty fees might 'e mentioned in their presence or absence. The author repre-
sentative indicated further that all literary permission cor.ditions must be left
to the authors' discretion-i.e., how large.a fee to charge, what program inclu-
sion to ptimit, what program distribution to authorize, and ultimately, whether
to grant permission at all. In essence, the author afi'd publishl r representatives
have voiced their definite unwillingness to go beyond the posslble development
of a trecoiumended permilssion foi'm (which iii fact need not be obliserved by any
author or publisher)-and the establishment of a clearance assistance office
(iwhichcould be discontinued at any time). These liroposals.might partially and
temporarily, helptin reducing some of the endless delays and' olstritlons that
are nowv encountered in literary clearances. But they come nowhere close to
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meeting oetual content, budgetary and production necessities for public tele-
vision and' radlo programs.

As of last week, it was clear that the three music performing rights societies,
ASCAP? B2iI and SESAC, and the leading music recording rights licensing
organization, The Harry Fox Agency, were not unanimous in their beginning
annual demands-royalties which public broadcasting would be willing to pay
despite tile current "nst-for-profit" exemption. Equally important as of that time,
none of the major music agencies had been willing to mnake any commitment to
continued group negotiations or to conlsider how umiaa oidable disagreements mligh t
be resolved in the future on any basis other than past cummelcial broadcast-
ing practice. These commercial patterns are, of counre, exactly what public
broadcasting cannot afford-since they provide nitller the coniprehen.,iie nmusici
rights nor the manageable royalty rates that can be arrived at onlh. in joint
negotiatons.

Just last Tuesday, however, another meeting was held. The music agencies
there suggested the possibility of a license arrangement consisting of an initial
payment to be made by public broadcasting for miisic use for a tio 3 ear periodt
followed by negotiations, and arbitration if needed, of royalties thereafter. Thiis
suggeeted arrangement was expressly to be in substitution of the connpulaory
license for music. \'hile this proposal mnst be further anal3zed by P'BS, %%e
believe that, if it comes throuigh as generally offered, and, if we can reach agree-
ment on the appropriate fee to be voluntarily paid in the interim, we mlay inidee(!
find thalt those arrangements provide the satisfactor3 long term solutioil that
public televl.ion has teen seeking legislatively. In that event, approipriate.nJtdi-
flention to the compulsory license could be Inade. We believe SttUIIly, ho101eCerI.
that the compulsory license must be included in the-bill at this time, and indeed,
the very fact of its favorable consideration by this Committee iould go fear to-
ward advanc!ng these negotiations. Though ie holpe continued negotiation wxill
be fruitful in this regard, we milust continue to urge that leg;slative protectiolt
be provided ,' '1 such tlme as a mutually agreeable long term solution has been.
guaranteed.

NI, slu;lar. .gs have been held on plhotogra:ph and plictorial clearances
simlly, becrl .. ,e. jer we nor the Senate Subcommittee nor anyone else has
yet ;,;end alny agency or indliidual able to discuss meaningfully these issues
witl t s. Photographl. and pictures are of prime importance In public television
pro.utction, local perhaps eveni imJre t;aan national, and under Il.R. 2223 ny.v
Wel -iec6me virtually impossible 'o clear because .,- tremendous Adiicull-
tie,ein ascertaining, reaching and obtaining perni.soiin fruua the telel islon rights
holders in all but a few exceptional cases.

To sum up, there are currently specifec 'not-for-prl. ," 'xemptions in ihe
Copyright Law, for the broadcast of non-dramnatic literature (section 1(c)
and non-dranmatic music (section l(e)), and no statutory prohibition at all' on
tlhe telecast of pictorial works. We believe that a compulsory license bimilar to
those already accorded to various commercial interests, to b.e a fair and work-
alle c' 9ipromise between a continuation of the, present exemption in the cur-
renrt;lw and a complete nonexemption now contained in H.R. 2223.

We in public broadcasting firmly believe that we cannot accept the kind of
short term, fractionalized and disparate clearance procedures offered in sub-
stitution !n the past. Our only hope is that fair payment under practical
arrangements con be better arrived at a.q an outcome of these Congrcssional
proceedings--wlhether through formal proceedings conducted oby the Co.lrrli,!.t
Royalty Tribunal or through long term agreements between the parties serving
the same purpose. Otherwise, we foresee but two alternative results, both of
which are to us unacceptable: (i) deletion of all copyrighllted content front
public broadcasting progranms, contrary to public broadcasting6' overriding iz-
terest, or (ii) endless and expensive clearance procedures and Ipractices, whiOlL
public broadcasting simply cnnot afford.

Moreover, we believe that-public broadcasting is no le.; deserving of legis-
lative relief In the form of compulsory licensing than are cable television s.%s-
temns anl Juk.-bhox olierators. Our -nability tLi do without copyrighted material
is equally as great, and we are hn. 'inor able to reach mutually satisfactory
royalty arrangements with copyright oi hers.

As the Supreme Court stated just last week in the case of Tlcentieth Coutury
.Mulic v. Aiket :

"The limited scope of the copyright holder's statutory monopoly, like th6
,linst'd copyright -duration required by the Constitutloi, reflects a balance of
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co/ipeting claims upon the public interest. Creative work is to be encouraged
aidi rewarded but private motivation must ultimately serve the cause of -pro-
.mcting broad public availability of literature, music and the arts."

',"e respectfully submit that the requested public broadcasting compulsory
liense exactly and evenhandedly 'ensures this public interest balance described
by t e Supreme Court as so essential to the American copyright law.

Instructional broadcasttng

PBS also supports and urges this Subcommittee to support an amendment to
section 112(b) of H.R. 2223, so as to remove the copy and year'limitations
aplplicable to the production and distribution of classroom instructional pro-
gramming. A copy of the proposed amendment, as introduced !n the Senate by
Senator Birch Bayh, is attached.

Section 110(2) provides an exemption for the broadcast performance of non-
dramatic literary and musical works or display of a .work in a television program
designed primarily for classroom use. This provision--designed to further a nao
tional goal of public education- equates instruction by television with face-to-face
teaching in the classroom, for which an exemption is provided in section 110(1).
We believe that such exemptions are proper and are soui d public policy. While
section 110(2) provides an exemption for the broadcast t'rformance of copy-
righted works in an Instructional context, section 112(b) effetively curtails this,
exemption--limiting it, in effect, to those very few programs Lroadcast live. This
section places absolute limits on the recording of instructional broadcasts by
restricting the number of records-that can be made to thirty and the maximum
duration of program use to seven years. The texts of section 110 and section 112
are attached.

Virtually all instructional courses developed by non-commercial educational
broadcast stations are produced on videotape recordings. Therefore, the per-
formnance exemption in section 110(2) is absolutely limited by virtue of the
thirty copy/seven year restriction in section 112(b), and in a majority of cases
would effectively void such exemption altogether. PBS supports removal of such
arbitrary limitations as an inappropriate barrier to education's use of broadcast
technology.

BACKOROUND

When the Copyright Revision Bill was last considerea-by the Cons s. in 1967,
the IIouse, after extensive hearings, passed ia bill which prov'de .. :a complete
exemption for the inclusion of non-dramatic copyrighted materials in programs
intended for' broadcast in connection w!th classroom instruction in the schools.
The effect of such exemption was to equate instruction through broadcast tech-
nology with face-to-face teaching. PBS, on behalf of its member stations who
produce the majority of such id'. uctional programming, urges this subcommittee
and the House to reinstate such a complete exemption and to reject the limita-
tions introduced by the Senate and presently contained in the Senate bill and
H.R. 2223.

Educational television and radio have come-a long way since the first educa-
tional radio station began 50 years ago. Their are now hundreds of educational
television and radio stations performing vital services on behalf of public educa-
tion in the United States. Most of these-stations are Adjuncts to, and licensed
by the FCC to, public educatioial institutions. AU are non-profit public agencies.

All public televisionxitations are mandated by Congress and licensed by the
FCC to provide, on a non-sponsored, non-commiercla! basis, educational and cul-
tural services to the communities they serve. Ih addition to a wide diversitytof
evcning programming for general and special audiences, all stations provide, in
close liaison with local public educational institutions, programming designed
for classroom instructional use. With the costs of formal classroom Instruction
escalat"ug annually, educational institutions have increasingly turned to tie
medium of television to provide the highest quality instruction mateeial-as an-
adjunct to face-to-face teaching-at the lowest possible cost.

Television, and radio I ~ons for use in.the,classroom now cover almost every
subject taught in the s'..Jols. Thlroub. the medium of television, for example,
students gain access to the best teachers and a sophisticated curriculum. The pub-
lic television producer works cldsely with the educator to determine what the
students need. The producer then s-cks the best resources available to make an
effective Instructional presentation. This requires resort, as it would for the
classroom teacher, to copyrighted works. Perhaps a, song will bring out an im-
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portant point -in a\history lesson as well as a music lesson; a graph taken from
a magazine or newspaper may be helpful to a science or mathematics class; a
lesson in English literature must, of course, resort to the works in this field. Ex-
amples of such instructional programs currently being used in the schools are
attached. Many of these works are copyrighted, many are used in a manner not
subject to "fair use." Without resort to copyrighted works, instruction, whether
by use of television or not, is simply not possible.

THE BOLE OF ION-COMMERCIAL EDUICATIONAL (PUBLIC) TELEVISION STATIONS IN
. INSTRUCTIONAL BROADCASTINGO

The vast majority of instructional television programs--designod for and uqed
in the context, of classroom instruction-are produced by local public television
stations and entities. In 19i4, approximately 75% of the hours of instructional
programs used in classrooms was produced within the public television system or
by non-profit educational entities. In 1974, the average public broadcaster aired
over 1900 instructional probrams amounting to just under 30% of all programs
broadcast within the system. In fiscal year 1973, approximately 140 licensees
produced over 6500 instructional television hours or over 45 hours of produc-
tion per licensee. In short, the great majority of instructional television programs
are produced by PBS member stations for use -in connection with formal class-
room instruction.

The means by which ,such programming is made available to the schools is
quite complex, but less than 1% of such programming is produ"ced and broadcast
live. We estimate that much of even this 1%o live programming is then recorded
on tape for reuse later at the convenience of a school system. The principal means
of distribution for instructional programming continues to be by use of the mail;
that is, a program is produced and recorded on tape and is broadcast locally and
"bicycled" to other stations. Because the production cost of television program-
ming is relatively high, it must be shared among local stations and their associ-
ated school systems. Ordinarily, this is done by mail exchange, requiring the
creation and use of program recordings.

THE EFFECT OF THE SECTION 112(b) RECORDING LIMITATIONS

Section 110(2) properly and necessarily narrowly limits the exemption to
programs produced for classroom instructional purposes. The exemption recng-
nized the importance of, and the unique and pressing need for, high quality
instruction. This 110(2) performance exemption, though appropriate in itself,
cannot be understood, however, without considering the limitations on the ex-
emption contained in section 112(b). This section curtails'the effoct of the ex-
emption by limiting it to programs for which no more than thii · copies are
made and where use is no longer than seven years.

Thirty Copy Limit. Local station producers of instructional television pro-
gramming for school use are, under this limitation, not permitted to make or
authorize more than thirty copies of the program without seeking permission to
use the individual copyrighted work wivthin the pr)gram and paying for its use
beyond this limitation. This restriction wil., in practical effect, void the exemp-
tion in the bill and require either clearance and payment for all copyrighted
material included in instructional programs or the resort to works not under
copyright. The reason why this will occur is rooted in the nature of instructional
television distribution.

By general practice, a local station produces a program and embodies it on at
least two videotape copies. To be an effective educational assist, the program will
'be copied for playback on videocassette machines at a time when the relevant
class meets. Though many students will watch the program when it is broad-
cast, the scarcity of broadcast time during the day Inevitably requires that addi-
tional copies be made for use in classes not scheduled at the time of broadcast.
It is likely, therefore, that more than thirty copies will be needed just to provide
reasonable access to the program for a single school district. Moreover, if the
program Is well-produced and effectively meets educational needs, other telovi-
sion stations and school districts will want to use it. This requires that addi-
tional copies be made and exchanged. If the limitations In section 112(b) are not
removed, the producer-educator will be forced, by the nature of the production
and distribution process currently existing in instructional broadcasting, to lecide
during the production of the program, what the use is likely to be-in other
words, before the production Is completed, the producer must assess what material
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be must use and -whether or not it must be cleared and paid for. The process is
not difficult to describe. The lesson producer must, at the time of production,
choose among the following options, none desirable:.

i. Use copyrighted vorks freely, without permissions or payments, but know
that legitimate and necessary uses of the program must-be curtailed, that class-
room teachers or other stations caniiot make more than the thirty copies. If
a thirty-first copy is needed at.some time after prduction is completed, clear-
ance of every work in the program iilust be undertaieni. This could be, in some
cases, years after production is completed. Clearance at that time is a virtual
impossibility. If permission is not given, that additional copy may not be made-
resulting in normal and customary usage being effectively curtailed; or

-2. The educator-producer uses no copyrighted works in order to ensure the
effective distribution'and use of the program. This will inevitably damage sub-
stantinally the content and effectiveness of the program ;-or

3. To ensure that use of the program for its intended purpose is ensured. the
edueator-producer will attelr.pt to obtain clearn.ce for all copyrighted works
during production. Thib will involve substantial administrative burden and
costs, which, if the producer's judgment is incorrect as to the extent of use, will
be a %Naste of effort and scarce funds. If permission is not obtained for a ley
work, the project may become impossible to produce as conceived.

To justify the expenditure o. funds necessary to produce high quality instruc-
tiolial material, local stntion producers will be inevitably forced to choose the
second or third option. The effect of the limitation is. therefore, simply to A oid
.the exemption or reduce the value of the program. PBS does not believe that
thllis is intended by the Revision Bill and is not wise public policy.

Moreover, to police such a copy limitation is also virtually impossible unless
distlibution is centrally administered. Many programs are now distributed by
multiple sources under non-exclusive lidenses. A i,roducer cannot assure against
infringement-should the exelmption be taken advantage of-unless distribu-
tion and use is effectively controlled by a single entity. This will work to change
eurrent distribution pjat'rns whereby there are multiple distributors and in-
dlividual taping facilities throughout school systems. Unless clearances are
iundertaken during the plroduction process, distribution patterns nill be forced
to change. This is not desirable and will be one additi.mnal factor making any
exemption unusable.

Seren-Year Limitation. Section 112(b) also limits the exempt use of any in-
structional. program using copyrighted materials to seven years. Any analysis
of instructional program use fatterns requires the conclusion that such limita-
tion is completely arbitrary. Many programs iemain educationally valid nnd
,nre used beyond seven Sears. While the proposed Revision Bill will not prevent
use beyond seven years, us.e without individual clearance of and payment for,
copyrighted material, iill be an infringement. The same options faced by the
educator-producer with regard to the thirty copy limitation are faced with
regard to the term of use. Thie producer must judge the potential useful life
of the program before it is prh.lhced. If it is underestimated and clearances are
not obtained, the program becomes unlualrle at the seven year point-clearance
at this time being virtually impossible. A producer wishing to protect normal
dlistribution and prugLanl life will then opt for clearancc--thereby voiding
the exelnption.

PBS sees no virtue in placing a year of use restriction on the exemption.

APPARENT PURPOSE OF LIMITATION

In including a copy and year limitation in section 112(b) and in not accepting
the House version as pasbed in 1967, the Senate apparently believed that cer-
tain uses of copyrighted material in instructional programming should not be
exemplt. The copy limitation must have been Included so as to require clearance
for prograns whiLh have muide distribution and large audiences. The Senate

lmust have believed, however, that nirrower distribution before smaller audiences
should be exempt. Section 112(b) however, does not accomplish this purpose
even assuming it is valid lpu!lic policy. We have showvn that ,irtually all instruc-
tional programs are available on tape and the thirty cpy limit could be exceeded
N ithin a local school district. If, hovv ever, instructional programs are distributed
by means of network interconnec:tion-regionally or nationally- the limit, If we
-correctly read the current section 112(b), may never be exceeded. The number
of copies has little or notlling to do necessarily with the extent of distribution.
AJny Near limitation I, even less justifiable if limitation on audience reach is
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the justification. To take advantage of the exemption, the instructional broad-
casting community will be tempted to change radically modeg of distribution to
ensure that no more than thirty copies are made. This will'leal to centralization
of distributioin, and if burdensome clearances are required, will lead to centrali-
zation of production. This is antithetical to long-accepted principles of localism
in education.

PBS believes that in -balancing the Public policy interest of providing protec-
tion to copyright holders, and in furthering the goals of education, a full' exemp-
tion should be included in the bill. Since instructional programs aiei6t, and
wtill never be, a substitute for the face-io-face classroom teaching process, the
sale of test material in the schools--for which authors are compensated-will in
no way be hindered. Instructional programs cannot be, and are not intended to be,
a substitute for the reading and studying process. Instructional program use is'
always accompanied by study guide material, including bibliographies, Fo that
the student-stimulated and directed by the program-can pursue the subject
matter covered in depth. The ephemeral nature of television simply does not
permit the indepth treatment central to disciplined education; but it can pro-
vide stimulation to the student, direction and a 'well-organized curriculum.

In summary, the bection 110(1) exemption lor use of copyrighted material in
the context of face-to-face teaching should apply in the same manner to teach-
ing through electronic means. Since an individual teacher may take advantage
of the 110(1) exemption, so should the teacher appearing on an instructional
television program, even though recordings are made to make the lesson available
in more than one classroonl.

PBS believes that the compulsory license for public broadcasting and an
amendment to section 112(b) removing copy and year limitation merit inclusion
in the Copyright Revision Bill. We appreciate the opportunity to appear before
the Subcommittee to urge that this be accomplished.

BOARD OF GovERNons, PUnLIO BROADOASTING SERVICE -

M. M. Anderson (197MG), Retired execultive vice president, Alcoa Corporation,
Pittsburgh, Pennsylvania, representing WQED, Pittsburgh.

Edmund F. Ball (1977), Chairman, Ball Corporation, Muncie, Indiana, repre-
senting WII'B, MIuncie.

Kendrick F. Bellows, Jr. (1977), Executive Vice President, Connecticut Banl; &
Trust Co., Hartford, Connecticut, representing Connecticut Public Television
Network.

Mrs. Allan E. Charles (1977), Vice President, Board of Trustees, Stanfori, Uni-
versity, representing KQED, San Francisco, talifornia.

Mrs. Edward N. Cole (1975), Teacher, businesswoman, civic leader, represent-
ing WTVS, Detroit, Michigan.

Dr. William 0. F'riday (1976), President, University of North Carolina, Chapel
Hill, North Carolina, representing University of North Carolina Television
Network.

Alfred C. Galloway (197.5), President, Community Federal Savings & Loan Asso.
ciation, Nashville, Tennessee, representing 'WDCN. Nashville.

Dr. James G. Harlow (1976). President, West Virginia University, Morgantown,
West Virginia, representing WWVU, Morgantown.

C. Bart Hawley (1975), Central Region Manager, Borden Chemical Division,
Cincinnati. Ohio, representing WOET, Cincinnati.

Dr. Philip IIecknman (1976), President, Doane College, Crete, Nebraska, repre-
senting Nebraska Educational Television Commission.

Ethan A. Hitchcock (1975), Welster, Sheffield. Flelschlnann, Hitchcock & Brook-
field, New York, New York, representing WNET, New York.

Richard E. IIodges, Jr. (1976), JAiller, Yeal, Battle & Lindsey, Inc., Atlanta,
Georgia, ,representing WFl.'V, Atlanta.

Johln Lowell (1S977), Welch & Forbes, Boston, Massachusetts, representing
WGBH, Boston.

Dr. Donald R. McNell (1977), Director, Post-Secondary Education Commission,
Sacramento, California, representing KVIE, Sacramento.

Newton N. Minow t1976), Sidley & Austln,'Chicago, Illinois, representing WTTW,
Chicago.

William B. Quarton (1976), Retired executive vice president, American Brond-
casting Stations, Inc., Cedar Rapids, Iowa, representing Iowa Educational
Broadcasting Network.

Ralph B. Rocers (1975), Chairman, Texas Industries, Inc., Dallas, Texas, repre-
senting HERA, Dallas.
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Mrs. Bert E. Roper (1975), Teacher, businesswoman, civic- leader, .representing.
WMFE,;Orlando, Florida.

Leonard H. Rosenberg (1977), Chairman, Chesapeake Life Insurance Company,.
Baltimore, 'Maryland, representing Maryland Center for Public Broad-
casting.

Dr. John W. Ryan (1975), President, Indiana University, Bloomington, Indiana,
representing WTIU, Bloomington.

Dr. John W. Schwhda (1976), President, Arizona State University, Temper
Arizona, representing: KAET, Tempe.

Mrs. Stephen Stranahan (1975), Art historian, public relations, civic leader,
representing WGfE, Toledo, Ohio.

Irby Turner, Jr. (1077), City Attorney, Belzoni, Mislssissppi, representing Mis-
sissippi Authority for Educational Television.

'Robert G. Waldo (1977), Vice President for'University Relations, University
of Washington, Seattle, Washington, representing KCTS, Seattle.

Don E. Weber (1976), Independent oil and real estate operator, Corpus Christi,
Texas, representing KEDT, Corpus Christi. ,r

Term expiration dates showin In parentheses beside the name.

BOARD OF MANAGERS, 'PUBLIC BROADCASTING SERVICE

Dr. George E. Bair (1975), Director of Educational Television, University of
North Carolina Television Network, Chapel HiltlNorth Carolina.

Frank R. Barreca (1976), Director Radio-TV Film Bureau & General Manager,
KUAT, University of Arizona, Tucson, Arizona.

Ronald C. Bornstein (1976), Director & General Manager, WHA, Regents of
the University of Wisconsin System, Madison, Wisconsin.

Martin P. Busch (1975), Executive Director, KUSD-TV/South Dakota ETV
Board, University of South Dakota, Vermillion, South Dakota.

Henry J. Cauthen (1977), President & General Manager, South Carolina Educa-
tional Television Commission, Columbia, South Carolina.

J. Michael Collins (1977), President, WNED, Western New York Educational
Television Assn., Inc., Buffalo, New York.

Miss Betty Cope (1976), President & General Manager, WVIZ, Educational Tele-
vision Assn. of Metropolitan Cleveland, Cleveland, Ohio.

Miss Dona Lee Davenport (1975), General Manager, WTVI, Charlotte-Mecklen-
burg Board of Education, Charlotte, North Carolina.

Robert H. F .d (197'), General Manager, KAET, Arizona Board of Regents,
Arizona State University, Tempe, Arizona.

Dennis L. Falk (1977), General Manager, KFIME, North Central Educational
Television, Inc., Fargo, North Dakota.

Donley F. Feddersen (1976), General Manager, WTIU, Trustees of Indiana
University, Bloomington, Indiana.

Dr. Lawrence T. Frymire (1975), Executive Director, New Jersey Public Broad-
casting Authority, Trenton, New Jersey.

William S. Hart (1977), President, WYES, Greater New Orleans Educational,
Television Foundation, New Orleans, Louisiana.

David 0. Ives (1976), President, WGBH Educational Foundation, Bostcn,
Massachusetts.

Lloyd Kaiser (1976), President, WQED, Metropolitan Pittsburgh Public Broad-
casting, Inc., Pittsburgh, Pennsylvania.

Dr. James L. Loper (1977), President & General Manager, KCET, Community
Television of Southern California, Los Angeles, California.

William J. MfcCarter (1975), Executive Vice President & General Manager,
WTTW, Chicago ETV Association, Inc., Chicago, Illinois.

Dr. Richard J. Meyer (1977), General Manager, KCTS, University of Wash-
ington, Seattle. Washington.

Arthur A. Paul (1977), Executive Vice President & General MIanager, KVIE;
Central California Educational Television, Sacramento, California.

Fred J. Rebman (1975) President' & General Manager, WJCT, Community Tele-
vision, Inc., Jacksonville, Florida.

Dr. Otto F. Schlaak (1976), Manager, W.1VS, ,Iilwaukee Area District Board of
Vocational, Technical and Adult Education, M2ilwaukee, Wisconsin.

Robert L. Shepherd (1975), Executive Vice President & General Manager, WDCN,
Metropolitan Board of Education, 'nshville, Tennessee.

Sheldon P. Siegel (1976), Executive Vice President & General Manager, WLVT,
Lehigh Valley Edu.e tL'nal Television Corporation, Bethlehem, Pennsylvania.
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Paul K. Taft (1976), President & General Manager, Connecticut Public Television
I Network, Hartford, Connecticut.

AC. Gregory Van Camp (1977), Director of Radio, Television and Motion Pictures
and General Manager, WWYU, West Virginia Board of Regents, Morgan-
town, West Virginia.

Term expiration dates shown in.parentheses beside the name.

EXAMPLES OF INSTRUCTIONAL PROGRAMING PRODUCED, BY PUBLIC TELEVISION STATIONS

Producing agency Series title Curriculum area

PRIMARY SCHOOL LEVEL

:21' Classroom (WGBH-TV, Boston) .-........ All About You-... ..-----. Health.
'WETA-TV: Washington D.C ......... Celebrato A Book Language arts.
KUON-TV: Lincoln, Nebr . Children's Literature.. . Do.

'WVIZ-TV: Cleveland, Ohio ............ Explorers Unlimited .-..... .. Social sciences.
21' Classroom (WGBH-TV, Boston) ........... Imagine That .......- ....... Language arts.
WCVE-TV: Richmond, Va-: _ .... ......... Language Corner ...-- ........--.. Do.
WMPB-TV: Owings Mills, Md - ........ ... [Numbers Game -............ Mathematics.
WVIZ-TV: Cleveland, Ohio .......... Stepping into Melody................... Music.

Do -- Stepping into Rhythm -Do.
WQED-TV: Pittsburgh, Pa- TellMe A Story- _. Language arts.
'Georgia Educational TV---------------------- Tune Up Shop :-------------------a. Music.

INTERMEDIATE SCHOOL LEVEL

'WEDH-TV: Hartford, Conn-................... Alive and About ........................ Science.
"WHRO-TV: Norfolk, Va ...-....- Animals and Such , Do.
'WMPB-TV: Owings Mills, Md ...-..... .- Calling Careers ................ Guidance,
'WVIZ-TV: Cleveland, Ohio ... . .._….….. ... Can You Imagine? . ._ ....----_-- -. Language arts.
WETA-TV: Washing:ton, D.C ._. -… Cover to Cover I & II11 .-- ..-------- - Do.
WMPB-TV: Owings Mills Md,-.. -- Do You Get the Message?- Do.
21' Classroom (WGBNH-TV, Boston) ...-.... How Can I Tell You? ...-..... .. Creative writing,

dramatics.
.A.I.T. Consortium .......................... Images and Things ..................... Art.
'WNYE-TV, New York, fL.Y ...-........... Places in the News ..-......-....... Current events.
KRMA-TV: Denver, Colo ....... …........... Understanding Our World ................. Geography.

'WQED-TV: Pittsburgh, Pa ................... Yes, No, Maybe I, 11 & III ....ll -........ Science.
'WNYE-TV: New York, N.Y . African Anthology-L...--....--..--.. Language arts.
KUHT-TV: Houston, Tex .............. English Composition .-......---. Do.

'University of Michigan ............... From Franklin to Frost ............... Do.
KTCA-TV: St. Paul/Minneapolis .....-......... Masters of Our Musical Heritage........... Music.

'WETA-TV: Washington, D.C ........... . Matter of Fact ........................ Languago arts.
Do ................................... Matter of Fiction ....---- ........ . .... Do.

21' Classroom (WGBH-TV, Boston) .......... Meet the Arts ........................... Fine art.
'WQED-TV: Pittsburgh, Pa ................. Secondary Developmental Reading ......... Language arts.
'Georgia EducationalTV- .W................ Why/197o ....... ........... ... Contemporary affairs.

POST-SECONDARY LEVEL

'WMPB-TV: Owings Mills, Md ................. Instructional TV Utilization ............... Inservice.
'WGBH-TV: Boston, Mass .....-............. Introduction to Sociology -................ Sociology,

Do -o................ ............. World History ..................... History.

STATEMENT OF AssOCIATION OF PUBLIC RADIO STATIONS

The Congress faces a difficult and perplexing set of private and pablic interest
issues in its consideration of a change in the copyright law affecting public radio.

In the first instance, Congress maust assure a fair and equitable return to com-
posers and authors for their creative labor. Yet, we would suggest to you that the
Congress also must weigh the considerable beneficial aspects of specially treat-
ing an infant public radio system to nurture its development for the larger public
ibenefit.

We appear here today to support the Matlhins amendment in principle. We
feel that its provisions go a long way toward helping public radio at the natiolal
level cope with the problems of clearance of works for use in national programs.
At the national level a compulsory licensing system is needed because:

(1) The clearance for national programming is complicated due to the way
minaterial is used;

(2M. Administrative costs of clearance would erode the ability to use works.
r ever, public radio is not just a national radio system. It is based on local

rat stations that are licensed to non-profit entities for noncommercial educa-
tional operation. The local public radio stations are small in size for the most
part. The average annual budget for a public radio station is $132,000. &.budget
of such modest dimension has to be used to pay its staff, which average. <' f ull-
time employees, and to operate the station 10 hootrs per day, seven days A week,
52 weeks per year. Approximately seventy percent of the local station's broad-
cast day is locally produced.
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Local public radio stations have two special problems: service to the priit-
handicapped and service of'a unique nature to other listeners. We would P;.e to
address these problems briefly.
Print-IHandicapped

First, we are seeking special consideration for any service designed to serve
the print-handicapped, such as the blind or those too infirm to read.

Public radio stations that have the capability purchase receivers in large
quantities and place theni in the homes of families with a print-handicapped lis-
tener. The station then recruits volunteer readers who read topical and current
newspapers, books,, magazines and other literary material. As many as 250-400
books per year are read this way by the largest existing service, in the State of
Minnesota.

Language has been worked out in the Senate resolving a significant part of the
print-handicapped problem-it is now Section 110(8) of S. 22.
Total Exemption for Local PublidRadio Performanlces

Second, the Mathias Amendment does not take into full account the dis-
advantage at which serious music listeners find themselves. Serious music on
commercial radio is rapidly disappearing as more and more stations turn to
popular music formats to insure financial survival.

If payment is required for local public radio performance of copyrighted music
and literary works, programming in the arts on local public radio stations would
be of such limited scope as to be virtually valueless. Broadcast of a vast body of
existing works would be eliminated.

Co2eCltlsiorb
Local public radio stations simply cannot afford the cost either of the adminis-

trative burden or of making the payments for the local broadcast performance of
literary and musical works. To be forced to do so would render this infant public
radio system helpless and ineffective-a circumstance that is neither in the
public interest, nor apparently one that is consonant with the intent of the Con-
gress when it fostered the creation of public radio by passage of the 1907 Public
Broadcasting Act.

But, despite our unique problems, we support your favorable consideration of
the Mathias amendment. We sincerely hope the Subcommittee will explore our
problems in detail in the fall.

BACKGROUND STATEIMENT OF ASSOCL\TION OF PLBLIC RADIO STATIONS

The Congress faces a difficult and perplexing set of private and public interest
issues in its consideration of a change in the copyright law affecting public radio,
particularly as it would affect local public radio stations.

On the one hand, the Congress must assure a fair and equitable return to benefit
composers and authors for their creative labor.

On the other hand, the Congress must weigh the considerable beneficial aspects
of specially treating an infant public radio system, thereby making possible
its continued development for the larger public benefit.

Local public radio stations support the Mnathias Amendment in principle. They
feel that its provisions go a long way toward helping public radio at the'national
level cope with the problems of the clearance of literary and musical works for
use in nationally distributed programs.

Bac.kgrotrn

Public radio is not just a national radio system, however. It is l:ased on local
radio stations that are licensed to non-profit. educational entities by the Federal
Communications Commission. To benefit the public interest, the Commission
reserved noncommercial educational frequencies in 1941.

Through the Corloration for Public Broadcasting, which Ras created by the
Congress in 1967, a new concept has been developed :n noncommercial radio
called "public radlo"-a system that is new despite the fact that some stations
within it have been on the air for more than 50 yeanrr.

The Corporation for Public B roadcasting estalilihed mininmum performance
criteria for noncommercial radio licensees to determine their eligibility to receive
federal assistance at comparatively modest levels of funding. Currently, 175 local
public radio stations are eligible to receiv-, such assistance. (To illustrate this
point, contrast the Corporation for 'Public Broadcasting Community Service



Grants to be awarded in Fiscal 19T76 to a community joint licensee in Hershey,
Pennsylvania: W.ITF-TV-$175,000/WITIF-FlI--$18,700.)

To date, these 175 stations are able to serve, only 62 percent of the population.
Yet, by mandate of the 1967 Public Broadcasting Act, this must be expanded
so-that the nation's local p).blic radio stations may serve "all the people."

A profile of the average local public radio station reveals this kind of evidence.
It is small in size for the most part; and, by commercial broadcast standards,
or even by non-commercial television standards, at the local level it lives in
abject penury with but few exceptions. The average annual budget for such
a station is $132,000. Given a budget of such modest dimension, the local public
radio station faces an immense task in the effort to discharge its'obligation to
provide effective public service. The station must pay its staff which averages
S full-time employees, who must then operate tile station 16 hours per day,
seven days per week, 52 weeks per year. Approximately 70 percent of the local
broadcast day is locally produced for service to specialized local audiences-
audiences that, by and large, are interested in the fine arts, such as classical
music, whichl accounts for almost 40 percent of the local station's average
broadcast day. These audiences are interested as well in coverage of govern-
mental activities at all levels, in radio reading for the prifit-handicapped, and
in other similar kinds of special program services.

Print-handicapped e.remnption

(a) FACTUAL BACKGROUND

The primary use of literary works by local public radio stations is in reading
services to the blind or those who are otherwise physically handicapped so that
they cannot read.

Because of the unique nature of the FMI broadcast signal, most stations can
provide up to three broadcast services. In addition to the main channel-the
service heard at home-Fil stations have wha:t are called ;;lbearrier bands.
These subcarrier bands can be used for broadcasts to .pecially tunled receivers.
Public radio stations that have the capability purchasbe thle splcial receivers in
large quantities and place them in the homes of print-handicapped litenerq.
Volunteer readers are recruited to read topical and current newspapers, hnokl;
magazines and other literary material for broadcast over the subcarrier channel!
As many as 250-400 books per year are read this way by the largest existing
service. in the State of Minnesota.

Those stations that lack subcarrier capability use their main channel for the
reading of literary material for' this purpose. Becauso of the limited time for
broadcast they of course read very few books. In addition. even those statio.is
that can purchase some of the special receivers cannot afford to buy enough to
meet the demand and have to turn to their main channel for some service.

Denying the blind access to printed material would bIe a mo't unfortunate
form of discrimination. Access to topical information while it is still topical and
current literary material while it is still current is a basic and fundamental
right of all Americans. This right should not he denied to the print-handleappeld
when the technology to assure the right isavailable. Talking books and magazine,
available on recordings are not the answer because they do not reach their
audience while the material is still topical and current.

Public radio stations receive no payment from print-handicapped indiv;drlnl.
'Conmress would impose a crippling burden on most of these servies if it were to
require copyright payment.

(b) LEGAL BACKGROUND

Local public radiop seeks a total exemption from the provisions of Sections 110
and 112 for any service desigled to serve the print-handicapped.

This issue arose during the IMathias Amendment negotiations which were cnn-
vened by the Senate Copyright Subcommittee staff this spring. On May 2%,
1975, in a meeting betweer. represenltatives of public bromdca.4ting, the copyright
holders, and the Subcommittee staff. language vwas worlked out resolving a sig-
nilicant part of the print-liandicaplied pr,blenm. The Senate Subcomnmittee ap-
proved it as Section 110(8) of S. 22, stating that the following would not be an
infringement of copyright:

(8) performance of a literary work in the course of a broadcast service
specifically designed for broadcasl on noncomnmercial educational radio and
television stations to a print or aural handicapped audience.

I
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This resolved any question of performance for the print-handicapped violating
the copyright. It did not, however, resolve the Section 112 question of -a-program
recordling as a copyright violation.

In other words, if a literary work were performed on the Washington Ear
service for the print-handicapped, Section 110(8) would exempt that perform-
ance; likewise the' same literary work performed over another service to the
print-handicapped would be exempt. However, if a recording of the first perform-
ance was made to facilitate the second performance, that recording would violate
Section 112. The Association of Public Radio Stations submits that perfecting
language may be adopted easily.

Total performance exemption

(a) MUSIC BACKGROUND

The Mathias Anmendment does not take into full account the disadvantage at
which classical music listeners find themselves. Classical mu.ic on commercial
radio is rapidly disappearing as more and more stations turn to popular music
formats to insure financial survival. While the availability of classical music on
the air is of marginal interest to some, it is of prime interest to a significant
minority that deserves consideration and service; for, as the great German-
American conductor Bruno Walter wrote in his autobiography:

. . . the works of the creative spirit last, they are essentially imperishable,
while the world-stirring historical activities of even the most eminent men are
circumscribed by time. Napoleon is dead-but Beethoven lives. (Theme and
Varia tions.)
And philosophler-musician David Mannes wrote:

"Above all-at least to me-music is the perfect universal language. This is a
platitude only because it happens I!ke other platitudes to be based on incontro-
vertible truth. The only times when I have witnessed a state approaching the
brotherhood of man have been moments of music, when hundreds of hearts beat
to the same rhythm and lifted to the same phrase and when all hate, all envy, all
greed were washed away by the nobility of sound. Words are so often the agents
of destruction; music--good music--can only build. And to learn the language of
music-or at least respond to it--one needs only an ear and a heart. It is only
the deaf or - spiritually atrophied who d, not somehow feel themselves
exalted and purified in the presence of great music." (Quoted in In Praise of
Mus.ic, Richard Lewis, editor.)

If payment is required for local public radio performance of copyrighted
music, music programming on local radio would be of such limited scope as to
be V irtually valueless. Broadcast of a vast body of existing music would be
eliminated, and one of the few outlets for the work of young contemporary
composers would be closed. This is hardly a desirable result for composers,
lodal public radio and, most importantly, the public.

IIere, for example, is inat Aaron Copland, the dean of American composers,
has to say about the plight of contemporary composers:

"The art of music during the present century has undergone a ,violent upheaval.
Audiences everywhere have shown signs of bewilderment at the variety of
styles and tendencies that all pass muster under the name of modern music. Being
unaware of the separate steps that brought about these innovations, they are
naturally at a loss to understand the end result. Speaking generally, the lay
listener has remained antagonistic, confused, or Inerel. apathetic to the major
creations of the newer composers." (The Ne,2w Atusic 1900-1960.)
Given these conditions and the expense of rehearsing new % orks for performance,
it is no wonder that local performing organizations give little of their time to
20th century music, denying its exposure to listeners. Public radio stations
broadcasting classical music are one of the few avenues of wide audience
exposure for contemlporary composers and theifr works.

Copyright holders constantly conjurm up the image of the struggling young
composer on the brink of starvation beil,g exploited by the use of works for
which no compensation is paid. Such an image of exploitation by local public
madio is not realistic. Most listeners would be happy if they never heard 99%
of the music composed since World War II, and stations can attract more
listener support with Mozart and Beethoven than with Cage and Berlo. But
pull!c radio feels that it has an obligation to the composers of our time to give
their works as broad an exposure as possill e to as wide an audience as they
can attract.
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Similarly, the leading, symphony orchestras of the country may feel it their
duty to expose audiences-to contemporary composers' works, but the hundreds
of community and metropolitan orchestras will not risk ruin at the box office by
scheduling such works unless their subscribers are ready for them-and the
subscribers will not be ready unless they are exposed to contemporary music.
The only hope for-such exposure in most of the country is a local public radio
station, This educative exposure can lead to performances by 16cal orchestra'g,
which produce income for copyright holders.

Public radio broadcasts can generate income for composers in another way.
Record companies make their classical releases available to radio stations
free or at cost. Broadcasts of the records make potential record buyers aware
of them-and copyright holders receive money from records sold.

(B) LXTERARY BACKGROUND

While music is the major component of local public radio's broadcast day, the
stations are also the source of other kinds of the most creative and innovative
programming in broadcasting. For instaince, a station might produce an anthology
of works by a number of different poets. Or the works of the poets laureate of a
particular state might be featured. In such productions, the problems that sta-
tibns face with literary works are the same is for music-so the solutions must
be the same.

(C) FINANCIAL BACKGROUND

Should copyright payments be required from local public radio stations, most
of them will have to take on additional overhead in the form of personnel to
handle copyright clearances. Unlike the situation in popular music, where the
record companies provide stations with all of the copyright information needed
for clearances, copyright information is not routinely provided in the field of
classical music. Vast quantities of valuable and scarce staff time at local public
stations N ould( be taken up with tracing works. The commercial networks have
large staffs that do nothing but this kind of work; the local public radio station
simply cannot afford it. Moreuver, many public radio stations keep no written
record of what music they air. An obligation to keep such records will mean
adding staff members to their overhead. A further expense will recdlt from
whatever reporting requirements the copyright holders impose upon local public
radio stations. Finally, there are the payments themselves.

Copyright holders contend that public broadcasting is receiving great sums
of federal, foundation and corporate money and, therefore, the copyright
holders should now be paid for the use of the works they control. While this
contention may have some limited merit at the national level of public broad-
casting, it has no merit at all at the local public radio station level. Very few of
the dollars in those "great sums" ever reach the local public radio station. For
instance, WITF-FMI in Hershey, Pennsylvania, will receive a total of $18,700
in federal money in Fiscal 1976; in Fiscal 1975 it received a total of $2,760 from
corporations and foundations, and it has been promised $500 from these source'
in Fiscal 1976.

The copyright holders point out that small commercial radio stations pay
copy right fees and contend that small local public radio stations can, too. This
argument refuses to see that small, so-called "Mom and Pop" commercial sta-
tions build their advertising rates to cover their copyright payments. Public
radio stations have no advertising or other rates to adjust to cover these or any
other costs. The majority are principally supported by tax revenaes and addi-
tional funds can be obtained only from state, county and municipal treasuries
that are already overburdened.

If the station is community licensed it cannot even ask a local government unit
to increase its budget support. It can go only to its listeners. If asked to supply
the funds to pay an additional $15,000 to $20,000 per year for broadcasts of music
by contemporary composers, those in the community best able to afford in-
creased contributions %wqld likely be unsympathetic because, as indicated before,
most listeners are indiffrent to contemporary music-or even actively antag-
onistic toward It.

(D) LEGAL BACKGROUND

Public radio seeks only a Section 110 amendment for its performances (com-
pared to Section 110 and 112 amendments for service to the print-handicapped).
Language could be easily adopted exempting performances of non-dramatic
literary or musical works in the course of a broadcast by a non-commercial edu-
cational radio station.
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Coowlusion,

Local public radio simply cannot afford the cost either of the administrative
burden or of making' the payments for the local broadcast performance of
literary and musical works. To be forced to do so wo'uld render this infant sys-
tern helpless and ineffective-a circumstance that is neither in the public interest,
nor apparently one that is consonant with the intent of the Congress when it
fostered the creation of public radio by passage of 'the 1967 Public Broadcasting
Act. Indeed, through that legislation, this nation's infant public radio svstem is
.in effect a child of the Congress itself. But even as the Chairman of the House's
Communications Subcommittee has observed, local public radio has become the
stepchild of public broadcasting. And public radio's submission'is that without
the modification -in the Mathias Amendment requested here, H.R. 2223 would
make local public radlio a permanently retarded stepchild.

STATEMENT OF EDWIN G. COHEN, EXECUTIVE DIREC'OR OF THE AGENCY FOB
INSTRUCTIONAL TELEVISION

I am Edwin G. Cohen, Executive Director of the Agency for Instructional Tele-
vision (AIT), and I appreciate the opportunity to appear before this Subcommit-
tee in connection with II.R. 2223, the House Bill for the General Revision of'the
Copyright Law.

The Agency for Instructional' Television is a national non-profit organization
seeking to strengthen education through television. Its predecessor organization,
National Instructional Television, was founded in 1962 as a United States Office of
Education demonstration project. AIT is headquartered in Bloomington, Indiana,
and is governed by a Board of Directors appointed by the U.S. Council of Chief
State School-Officers with the Council of Ministers of Educationkin Canada. The
majority of the Board are chief school officers from various states and provinces;
the remainder of its directors are school and television administrators.

AIT's principal activity is the provision of recorded television programs for
transmission to schools throughout-the United States as well as in Canada. These
ITV programs are transmitted mainly by public telexision stations. To a lesser
extent they are transmitted by limited electronic systems such as ITFS (instruc-
tional television fixed service) installations and institutional closed-circ'nit tele-
vision facilities. Nearly all public television stations transmit from four to five
hours of instructional programming daily to the schools. ITV programs are used
at least once a week during the entire school year by an estimated 25-30% 9f all
public elementary and secondary students.

While this information is important to an understanding of school television,
the real significance of television in the schools is to be' found in the nature and
quality of ITV programs. By and large, school television materials strengthen
teaching in subject-areas where teachers, especially in elementary grades where
classroom specialists are the exception, are not as effective as they would like to
be. Thus there is great use of television instruction in science, art and music.

In addition, television can speed, the adoption of newer educational approaches,
such as the introduction of the so-called "new math." Television is also used
extensively to add resources normally unavailable in the classroom, sunh-as visits
to foreign countries and interviews with famous people. Overall, the impact of
television is to help improve instruction and equalize the educational opportul-
nities available to all students.

lit spite of its educational value, the development and distribution of school
television programs is seldom commercially attractive. This is the case becausP
the cost of creating acceptable programs is very high, the number of transmit.
ting stations is relatively low, and there is not much money available in school
budgets for television learning materials. Consequently, most school televiqinn
programs are obtained in recorded form from non-profit distribution agencies sucb
as AIT.

The Agency for Instructional Television currently makes available ITV series
acquired in three ways: First it contracts for national distribution rights to
ITV programr already produced by local and state educational agencies. Second,
AIT makes financinl contributions to the local cost of revising ITV series in
return for national distribution rights for other school systems. Increasingly,
moreover, AIT itself has caused high-quality telecourses to be created for na-
tional use by identifying common and widespread educational needs where tele-
vision may be helpful, and then forming consortia of multi-state agencies to
support development and production of the necessary ITV programming.
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Once ITV series have become nationally availal:le in these ways, AIT so in-
forms scho6l televislon. services across the country, provides preview and evalua;
tion opportunities, and arranges for distribution and use. To minimize cost, AIT
makes several duplicate recordings for distribution to station users, who, in turn,
usually forward them to subsequent users during the school year. After each
year's circulation, recordings are returned to AIT for inspection and re-use in
subsequent years. In some instances, the distribution 'arrangement is for AIT
to make recordings on the videotapes of users, who, in turn, retain the recordings
for repeated broadcast on a year-by-year renewal basis.

In providing recorded school television programs, it has been AIT's expe-
rience that the life of a school television series depends upon its educational
validity and its technical adequacy. In its first thirteen years of existence as an
agency, AIT has continued to distribute two series for ten consecutive years,
two other series for nine years and one for eight years. All of these series were
produced originally by local and. state agencies, and later made available for
AIT national distribution. In the area of new consortium production, AIT's
first series is already in its fifth year of use, and because of its design and
technical excellence, can be expected to have a useful life of two or three times
as long.

In addition to this information on the life of telecourses, AIT has accumu-
,lated additional experience respecting numbers of recordings. To provide users
with maximum copies, we have so far made the following number of recordings
of each program of the following series:

All About You (2nd grade health)--57.
*Inside Out (5th grade health)--3.
*Bread and Butterflies (5th grade career development)--0.
Matter of Fiction (5th grade literature)-47.
*Self Inc. (junior high health) -43.
Ripples (1st grade social studies)-40.
Why (junior, senior high contemporary affairs)-33.

It should be emphasized that the numbers of copies listed above are those
made only by AIT. In consortium series (marked with an asterisk), cooperat-
ing state agencies frequently need additional copies to adequately serve schools
within their state. Accordingly, a major feature of consortium series is that
cooperating agencies are entitled to reproduce copies as needed. A recent ex-
ample of this additional reproduction is the "Inside Out" series. The N.Y.
State Department of Education estimates duplication of approximately 1500
individual lesson copies throughout the state and in Pennsylvania, including
over 250 individual copies made during the 1973-74 school year alone.

All of these series are clearly covered by the Section 110(2) ITV exemption.
But none of the indicated uses would be feasible under the present Section 112
(b) recording restrictions-so that the Section 110(2) exemption could not be
exercised for any program in the series.

To AIT, however, the danger in the current version of Section 112(b) is not
due solely to those copying and time limitations. Our real objection is to the re-
quired application of inappropriate standards to what should be local determi-
nations based solely upon instructional utility. ITV series are produced with
public funds, out of state and local educational budgets. It is obviously wasteful
to require valuable ITV materials to be discarded while still 'in demand. Nor
does it seem sensible to preclude the widest possible use because of an auto-
matic copying cutoff.

From AIT's own point of view, the net effect of the current Section 112(b)
recording prohibitions can only be to bar the Section 110(2) ITV exempition
exactly where and when most essential in nationally significant ITV telecourses.
For AIT can never determine in advance the exact number of years of life or
the exact number of copies desired for distribution. Nor, in these days of ad-
vanced recording techniques and equipment, can AIT police copying or dura-
tion prohibitions ,without serious risk of violation, so on both counts AIT may
find itself in extensive copyright infringement at a time long past original
planning and production. Further, the AI'T ingringement may date back to the
beginning of distribution--even if the Imperni!ssible copyin.g actually is unknown
or unauthorized by AIT.

Thus, the Section 112(b) instructional televist n recording provisions, as cur-
rently phrased, are in reality prohibitory rather than permissive. In effect, the
Section 110(2) instructional television exemption is negated for AIT national
telecourses. Program recording and performance rights must be viewed as equally
important for ITV production, and must be co-extensive to have practical utility
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across-the country. It is therefore urgent that Sectich 112(b) be extended to.
permit copying flexibility as, when and howv Ieeaed by American school systems.

Thank you very muich for,your consideration. I hope hat my comments have
been of value in your: subcommittee's deliberations.

STATEMENT OF J. WABRREN BIrNNS, J3., ADMINISTRATOROOF INSTRUCTIONAL TELE-
VISION AND RADIO AND EDUCATIONAL PRODUCTS DISSEMINATION, DEPARTMENT OF
EDUCATION, STATE OF FLORIDA

Florida Statutes require fhe Department of Education to provide through
educational television and other electronic media a means of extending edu-
cational services, and also defines as the Department's duty the responsibility
of identifying the needs of the state system of public education as thcy relate
to the development and production of materials used in instruction. The Depart-
ment is further empowered to commission or contract for the production of such
materials. (Florida Statutes 229.805)

As the Administrator of the Instructional Television and Radio and' Edu-
cational Products Dissemination Section, I am responsible for development and
operation of a system to implement these programs. The philosoplhy upon which
the Florida system is based is to view television and radio as a solution to the
logistical problems inherent in the dissemination of instructional materials.
I believe that this philosophy is central to the issue presently before this
Committee.

In brief form, the Florida program consists of the following:
1. Acquiring materials, including the rights for reproduction, to meetsstatewide

needs as recommended by local educators.
2. Distributing these materials by copying onto tape owned by local school

systems; the product then 'becoming their property.
3. Acquiring materials by lease arrangements and loaning these to local school

systems on a pre-arranged schedule.
This program began eight years ago by serving nine educatio:,al television

stations and now serves thebe stations plus 49 of the 67 school systems (including
ITFS systems) in the state on a regular basis (all school systems are served on an
occasional basis). In additl;n!, 25 of the 28 community colleges and eight of the
nine universities utilize materials from our library. Of the school systems in the
state, 73% use these television materials on their own internal distribution
systems, and 13% use broadcast signals in addition.

The significance of these figures to the purpose of this Committee is the fa'ct
that ihdividual sets of materials used by individual stations, individual school
systems, and in many instances, individual schools, is the dominant pattern of use.

Closed
Stations circuit Total

For example (sets in use):
Ripples .................................................... 6 23 29
Art and artists ............ ................ ........... 4 24 28
Why not explore rewarding c3reers? ............................. 7 24 31
Inside/out .................................................... 6 22 28
Bread and butterflies .................... ..... ....... 6 21 27

Typical pattern of use is the example shown below:
Broward County (F6rt Lauderdale), Florida (138 schools, 138 sites)
A. Began with a shared single channel broadcast signal and expanded by add-

ing four closed-circuit clannels.
13. Presently they are providing 3.8 million viewings over their broadcast and

closed-circuit systems and an additional 2S5,000 viewings by the distribution of
video tapes to high schools only.

C. Future plans call for predominant distributl - of materials to be by video
tape and their present distribution systems for su1 ., ,; video tape distribution.
Eventually this will mean individual copies in all s )ols.

The use of instructional television in Florida ,rs a rapid increase and, inr
fact, has doubled in the past year. The increase lo .... he area of multiple copies
being used in a wide variety of distribution systems that permit scheduling and
control of the material ultimately by the individual teacher.
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Materials acquired by the Department are selected upon the followhirg criteria:
1. Statewide survey of needs
2. Specifications providdd by statewide committees
3. Validation criterla-pre-testing of materials with students (Florida Statutes

233.25 3(b)
4. Reproduction rights for distribution
All. possible sources are explored for materials to meet these criteria. WThenever

possible, we acquire materials produced for national distribution since they are
usually far less expensive .than materials produced within the state. There are
many instances, however, when such materials do not meet requirements.

For example; Our specification for materials for instruction in metrii meas-
urement included a limit of five lessons, validation, and reproduction rights
among other instructional objectives. After a thorough search of available mate-
rials we found. that materials ihich included the required objectives exceeded
the five lesson limit and that no materials were validated. As a result, .we are
presently producing our own materials at a greater initial cost.

There is a specific need for the in-state production of materials used'in in-
struction. The unique instructional requirements of many educational agencies
and patterns of distribution impose restrictions not always sulmountalle from
national sources. Our successful instructional television service in Florida offers
documented evidence of this. The requirements we impose are necessary for good
instruction from the viewpoint of the quality of materials and the necessary
distribution pattern.

The proposed limitation of 30 copies of instructional materials is not com-
patible with the present and planned pa.terns of usage of these materials. The
most fuuctional characteristic of vido and other electronic forms of media is
their inherent flexibility to meet varied 0iatterns of usage. The present applica-
tions of these materials depends totally on the ability to generate multiple copies
in a variety of formats to meet a variety of applications based upon need.

JOINT COUNCIL ON EDUCATIONAL TELEOOMMUNICATIONS,
Hon. ROBERT W. TE Washington, D.U., July 10, 1975.

"Hon. ROBERT W. I(ASTENNSIEIEP,
Chairman, '.;tbconminttec on Courts, Civil Liberties and the Administration of

Justice, Commnittce on the Judiciary, House of Rcpresentatives, Washington,
D.C.

Dminn Mn. KASTEN.xEIER: At ts 'January 22, 1975 Board meeting, the members
of the Joint Council on Educational Telecuinmunications discussed copyright
revision legislation. with particular reference to'the amendments submitted by
Senators Mathias (Senate Amendment No. 1815) and Bayh (Senate Amendment
No. 1913). At that meeting, the Board, without dissent, directed me to write this
letter for your consideration and for the record to express our support of both
amendments.

As you know, the JCET was founded in 1950 as the Joint Committee on ETV
to lead the effort to reser e channels for educational television. Our interest in
bllch newer communicaltions technologies as cable and satellites in no way dimin-
ishes our concern with instructional andl plublic broadcasting.

In reference to Mr. Mathias' amendment, we believe that a system of compul-
sory licensing of' copyrighted materials is both just and necessary if public radio
and television are to fulfill the role a hlilh the Congress iuntcnded for them in the
Public Broadcasting Act of 1967.

Commercial broadcasting proldes neither model nor analogy by which public
broadcanting's need for timely accesss to copy.righted materials can be measured.
The videly maried fare wxhich makes ul, the public broadcasting schedule taps
a potentially limitless range of nondnrmatic literary and mnusical works, sound
recordings and pictorial, graphic and sculptural works. Still more important,.
public radio and television are decentralized, grass roots, systems. The network
programs seen on PBS are not produced by the network, but by public telecision
stations and other agencies. National Public Rtudio leans heavily on its member
stations for the production of its network-distributed programming.

Only a system of compulsory licensing can provide the hundreds of noncom-
mercial radlio and television stations nith timely access to materials for local
and network programs while, at the same time, assuring that copyright holders
will be adequately and fairly recompensed.

In the matter of Mr. Bayh's amendment, the JCET holds that removal of
arbitrary restrictions on the number and life of copies of illtructional programs

57-786--76--pt. 2-14
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made by governmental bodies and other nonprofit organizations is necessary to
provide a climate in kwhich well-produced, educationally sound, Instructional
programs can flourish.

As we said in my testimony of July 31, 1973, to the Senate Subcommittee on
Patents, Trademarks and Copyrights:

"All our experience testifies to the fact that instructional programming of
the highest quality-particularly in television-requires substantial resources.
Rather than rely on what their own limited resources can provide, school sys-
tems, state-wide agencies, and noncommercial broadcasters are coming together
to form consortia to finance instructional series for their own use and for shar-
ing Faith other educational groups. In order to achieve financing and recoup the
substantial investments which are required for program series which are pro-
fessionally produced under the guidance of educational experts in content and
methodology, the programs must be available for widespread and prolonged use.
Because instructional broadcasting-and particularly instructional television-
is at last emerging from the cottage industry stage, we suggest that statutory
limits upon the number of tape copies which may be made, or their useful life,
are counterproductive."

The members of the Joint Council on Educational Telecommunications urge
that.these amendments be introduced in the current session and adopted as a
part of H.R. 2223.

Thank you for the opportunity to express our views.
Sincerely,

FRANK W. NORWOOD,
Exccutive Secretary.

Attachment.
1974 JCET MIErnBERSHIP

Agency for Instructional Television.
Ameirican Association for Higher Education.
American Association of Community and Junior Colleges.
American Association of School Administrators.
American Council on Education.
American Library. Association.
Association for Education Communications & Technology.
Corporation for Public Broadcasting.
Council of Chief Szate School Officers.
Great Plains National Instructional Television Library.
National Association of Educational Broadcasters.
National Catholic Educational Association.
National Education Association.
National Public Radio.
TNational University Extension. Association.
Public Broadcasting Service.
Indiana Higher Education Telecommunication System.
New Jersey Public Broadcasting Authority.
Pennsylvania Public Television Network.
Southern Educational Communications Association.

AmERICAN COUNCIL OF TIIE BLIND,
TVashington, D.C., October 2, 1975.

IIon. RonERT W. KASTENMXEIER,
Chairman, St.bcomnmittce onr Courts, Civil Liberties and the Administration of

Justice, House Committee on the Judiciary, Washington, D.C.
DEA. CONGRESSMAN KASTENMEIER: We appreciate your Including this letter

in the record of the hearings on this legislation. This organization's concern
with this legislation is that Section 110 does not include non-commercial radio
broadcasts designed a;.J presented for blind and handicapped audiences. We
respectfully request favorable consideration for the following justification and
proposed language for a new Paragraph 8 of Section 110:

"(8) performance or the reading aloud (whether in person or by phonorecords)
of books and other literary works, musical s, es, instructional texts, specialized
materials and other printed matter in the course of a non-commercial broadcast
service specifically designed or presented for blind or other handicapped persons
(who are unable to read normal printed material as a result of such limitations)
on any subsidiary radio carrier authority or cable transmission. Provisions
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of this subsection shall apply to non-commercial telecasts specifically designed
for the aural handicapped."

We are aware of the amendment adopted on this tubject by the Subcommittee
on Patents, Trademarks & Copyrights of the Senate Committee on the Judiciary
but we are dissatisfied with that language for seve.'al reasons. First, the term
"print handicapped" is a new term which has not been defined and which
almost certainly includes millions of people whose reading disabilities are un-
known. Second, the Senate amendment is restricted to public radio which
does not exist in many regions of the country. Our proposed amendment is
intended in part to permit non-commercial broadcasts for the blind and handi-
capped on subcarrier channels of commercial stations. Without this specific
provision, such broadcasts could not exist on subcarrier frequencies in areas
were there are no public radio stations.

The language of our proposed amendment follows closely the phraseology in
P.L. 89-522 which authorizes library services for the blind through the Library of
Congress. HIowever, we have omitted the word "physically" before the word
'handicapped" in the foregoing recommended amendment in order not to exclude
such handicapling conditions as dyslexia which al.iost always results in a severe
readinlg disability.

The American Council of the Blind is the only national membership organiza-
tion which has actively promoted special broadcast services for the blind and
handicapped. We do not want the bona fide interests of these people whom we
represent to le adversely affected by a vague and expansive term such as "the
print handicapped." If such an identifiable class as the print handicapped exists,
except for the blind and handicapped, it is not organized and not represented.

We believe that the language or our proposed amendment will satisfy the
objections of the Association of American Publishers and of the Authors League of
America. Likewise ne believe that this amendment will satisfy their concerns
about the duplicatioa and exchange of copyrighted material among such non-
commercial broadcasters.

Respectfully,
AMERICAN COUNCIL 0F THE BIND, INC.,

Durtcard K. McDan iel,
National Represei.ative.

MIr. QUAYLE. Mr. Chairman and menlbers of the subcommittee, I
am Donald R. Quayle. Senior Vice President for Broadcastingr for the
Corporation for Public Broadcasting. I am pleased to have this opr, )r-
tunity to present the views of the Corporation on II.l. 2223, a bill tht
provides for the general revision of the current copyright laws.

Since 1965, when representatives of noncommercial broadcasting
last appeared before this subcommittee to testify on proposed copy-
right revision legislat' i, pervasive legal, organizational, and struc-
tural changes have taLan place in noncommercial broadcasting.

The purpose of tfll. bt atement is to summarize these changes for the
subcommittee and to point out the effects that they have had, in par-
ticular, on the relationship between noncommlercial broadcasting and
the '.S. Conglress.

When last before this subcommittee, replot ntatives of noncom-
nmerci1 broadcasting spoke of the decentralized, locally autonomous
nature of noncomnlercial broadcasting, which made it drastically dif-
ferent from iis commercial counterparts. Today, decentralization and
local autononly still remains the touchstone of noncommlercial broad-

aXSting and are essential to its vitality and mission. IHowever, a very
important element exists today that w:as absent lwhen we last appeared
before you. It is a commitment by the Congress, embodied in law and
amnplified in proposed legislation now pending before this Congress, to
coniplemlent and assist noncommercial broadcasting in a manner con-
sistent with its locally autonon.ous nature and in cognizance of first
amendmlent considerations.

Congress has committed itself to see noncommercial broadcasting
live and grow, so that programs that constitute an expression of
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diversity and excellence will be available to all citizens of the United
States.

In particular, enactment of the Public Broadcasting Act on Novem-
ber 7, 1967, set out the framework for Congress' commitment to non-
commercial broadcasting. In that act, Congress declared that encour-
agement and support of noncommercial broadcasting is in the public
interest, and that while these are matters of importance for private
and local development, this support and encouragement is also an
appropriate and important concern to the Federal Government.

Congress also found that "it furthers the general welfare to encourl
age noncommercial educationalradio and television" * * * and * * *
"that it is necessary and appropriate for the Federal Government to
complement, assist, and support a national policy that will most ef-
fectively make noncommercial educational radio and telex ision service
available to all citizens of the United States."

Congress also envisioned in the Public Broadcasting Act, the exist-
ence of a private, nongovernmental corporation which would receive
appropriated funds from Congress to carry out the goals and purposes
of the Public Broadcasting Act of 1967.

This resulted in the Corporation for Public Broadcasting,. a private
corporation organized under the District of Columbia Nonprofit
Corporation. Since 1969, when the Corporation became operational,
Congress has appropriated a total of $222.5 million to the Corporation
to be used to foster the full development of noncommercial broad-
casting.

In this session, Congress is in the process of underscoring and
amplifying this commitment through its consideration of unique leg-
islation wvfiich will authorize and appropriate funds for 5 years on
a matching basis, to be used by the Corporation for Public Broad-
casting for its operational use and support of noncommercial broad-
casting.

This measure has cleared the full Commerce Committee of the IHouse
and Senate. We are hopeful of imminent approval by the respective
committees on appropriations. This legislation not only represents a
continued commitment by Congress, but reflects a continued recogni-
tiom by the Congress of the unique and special position and nature of
noncomrmerci al broadcasting.

In 1967, this subcommittee eliminated the limited exemption from
licensin6g and royalties that noncommercial broadcasters enjoyed as
nonprofit users of certain copyrighted works. Your report stated that
the reasons for this action wero that the subcommittee ". . . found
persuasive the arguments that the line between commercial and non-
profit organizations is increasingly difficult to draw, that rmany non-
profit organizations are highly subsidized and capable of paying
royalties, and that the widespread public exploitation ofcopy righted
works by educational broadcasters and other noncommercial organiza-
tions is likely to grow.

In addition to these trends, it is worth noting that performances
and displays are continuing to supplant markets for printed copies
and that i.l the future a broad "not for profit" exemption could not
only hurt authors but could dry up their incentive to write."

The Senate Committee on the Judiciary, in reporting out copyright
revision legislation in the last Congress, also eliminated this special
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treatment for noncommercial broadcasters for identical reasons. and
almost in identical words. That is, the Senate committee apparently
deferred to the reasoning of tlhe House Judiciary Committee on this
issue.

We submnit that the congressional commitment to noncommercial
broadcasting made subsequent to the time that the House Judiciary
Committee wrote the above quoted words in March of 19a07, and Con-
gress' continuing recognition of the unique value of noncommercial
broadcasting to the citizens of the United States, warrant reconsider-
ation of those actions and words.

We believe that this commitment to, and recognition of, the special
nature and public benefits of noncommercial broadcasting by the Con-
.gress might well support some form of special consideration for non-
commercial broadcasting in the copyright area.

This does not necessarily mean that noncommercial broadcasters
-would not be willing to make some form of payments to copyright
holders in recognition of valuable contributions that their works make
in the production of programs of high quality and excellence.

However, under H.R. 2223, as currently drafted. noncommercial
broadcasters would be faced with a multitude of administratively
cumbersome and very costly rights "clearance" problems that cannot
help but impair the vitality of their enterprise.

All noncommercial educational television and radio st Ltions are
locally owned and operated, some b. colleges and universities, others
by State and/or municipal authorities, still others by private public
service organizations.

They are located in almost every State and in hundreds of large
and small communities. Each is independent of the kirnd of centralized
administration that would facilitate rights clearances.

Mioreover, when it is realized that approximately 60 percent of the
-dollars supporting public broadcasting activities are State or Fed-
eral tax revenues, that the urgent need for expanded and improved
public broadcasting services far outstrips the dollars available to pay
for them, and that each dollar spent in the administrative process
of clearing rights will benefit neither the citizens for whose benefit
public and private support of noncommercial broadcasting has been

·contributed nor even the copyright holder-the case for some form
of special consideration, becomes even more compelling.

Congress has not been unsympathetic to the financial burdens of
public broadcasting in the past. When the costs of essential intercon-
nection services threatened to impair the effectiveness of vital public
broadcasting services to the people, the Public Broadcasting Act was
written to permit relief in the form of free or reduced rates for inter-
connection.

The establishment of rates for interconnection services and the
establishment of royalties for copyright use are at least analaogous, and
we would hope that the committee would give full :attention to an
equally appropriate form of relief for public broadcasting in the copy-
right area.

Certainly the Public Broadcasting Act, as a whole, demonstrates
overriding concern for the financial and administrative burdens of
noncommercial broadcasting.
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On behalf of the Board and management of the Corporation for
Public Broadcasting, I extend our appreciation for this opportunity
to address the subcommittee on the Vending copyright revision legis-
lation and thank the subcommittee for the interest and concern it has
shown for noncommercial broadcasting.

Thank you.
Mr. IKSENMr3EIER. Mr. Smith ?
Mfr. SmrTH. Mr. Chairman and members of the subcommittee. my

name is Eric H. Smith. I am the Associate General Counsel of the
Public Broadcasting Service. PBS is pleased to present its views on
H.R. 2223 as this bill would affect public television in this country.

PBS appears today to strongly support two proposed changes in
H.R. 2223. The first would add a new section providing a compulsory
license for public broadcasting. The second would amend section 112
(b) to remove the copying and year limitations affecting instruction by
means of television.

Basically what the proposed new public broadcasting section pro-
vides is similar to the compulsory licenses already included in H.R.
2223 for cable television systems (section 111), record manufacturers:
(section 115), and jukebox operators (section 116).

It calls for the annual deposit of royalty payments by public broad-
casting organizations wvith the Copyright Olice. to be distributed by
the Register of Copyrights as agreed between the copyright owners
affeted--or in the absence of their agreement, as determined by the'
_elew Copyright Royalty Tribunal to be' F t4ablished.

This public broadcasting compulsory licelse differs from the other
compulsory licenses in the copyright revision bill in three principal
respects:

First, it applies only to nondramatic works, such as books and
periodicals, music, paintings, and photograplls. It does not apply to
dramatic ii orks such as plays or operas, nor1 to motion pictures or other
audio visual works sudh as film strips or television programs, whllethller
pure entertainment. or informational in nature.

Second, it calls for initial royalty rate determination by the Copy-
right Ronalty Tribunal--vhiclh, in the case of the other compulsory
licenses, is responsible only for requested review of original statutory
schedules. This, it is subnmitted, will permit full and detailed consid-
eration of exactly what type and amount of loyalty fees are appro-
priate for the various kinds of copyrighted wnorks and public broad-
casting exposure.

Third, it specifically encourages substitution of mutual!, acceptable
arrangements between copyright owners and public broa;lcasting for
Tribunal determinations.

These private agreements may be effectively reached before or after
Tribunal proceedings, on an individual or collective basis, and -:e
subject to such periodic revision as mav be, warranted.

I should also like to add a few words of anticipatory disclaimer too,
in view of earlier comments in the Senate committee proceedings.
There is absolutely no disposition on public broadcasting's part to
include unpublished works or dramatizations of nondramatic works
in this compulsory license.

IIence there is no possibility of serious interference with potential
movie sales of popular novels or of prepublication exposure of nlew
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music or private papers. Moreover, it is not intended .that the Copy-
right Royalty Tribunal would be called upon to adjudicate public
television or radio clearances item-by-item, work-by-work, program-
by-program, station-by-station.

Rather, it is to be assumed that blanket licenses and standard prac-
tices will soon be solved under the direct guidance of the Copyright
Royalty T'ribunal when necessary.

The urgent need for a public broadcasting compulsory license stems,
on the one hand, from the particular nature of public broadcasting
programs, their production and distribution, and, on the other hand,
the idiosyncratic character of American literary, musical, and pictorial
clearance processes. Unlike commercial broadcasting, public broad-
casting relies chiefly on funds derived from Federal, State, and local
tax dollars for support, supplemented by contributions from the pub-
lic, foul- lation grants, and corporate gifts.

No paid advertising is permitted; no commercial exploitation al-
lowed. Production and broadcasting budgets are minimal, and ad-
ministrative resources extremely limited. The average public broad-
casting licensee hats an average operating budget of approximately
$600,000 (1974 data).

It is easy to see how the added payment of copyright royalties will
of itself be a real burden to most public television licensees. But more
importantly, without clearance relief, the administrative costs of se-
curing permissions will be overwhelming, which n.ay force local sta-
tions to choose between using copyrighted works without clearance or
avoid use of copyrighted materials altogether.

It is not unrealistic to assume an annual cost of from $25,000 to
$50,000 for a clearance office for the smallest station in the system-
with substantially larger amounts for larger stations-if copyright
licenses are required for local as well as national production and
broadcast.

Ve can conservatively estimate that, for example, an average of 10
pieces of copyrighted material wonld be used in each hour of local
programing in the system. With 29,000 hours of local programs, this
would result in 290,000 separate clearances with copyright proprietors
unlesos workable clearance mechanisms are established. This wd6ld
require additional staff, telephone calls, letters, extended negotiations,
and recordkeeping at a high cost to the system.

W5e do not believe that it is appropriate to squander public broad-
casting's scarce resources in administrative overhead with no benefit
to the public or the copyright holder. Indeed, the result can only be.
less programing of lower quality and less use of copyright material
to the benefit of no one.

It is the intention of Congress that public broadcasting bring to
the American public the most artistic and thoughtful programing
thla; .an be derived from all creative and intellectualsources.

In short, the object of public broadcasting is not private gain but
public service-an/d this is vastly different from the primarily com-
mercial interests generally active in entertainment and mass com-
munications in the United States.

By its very nature, therefore, public broadcasting needs access to
much copyriSghted material for its content, requires both economy and
expedition inl copyright clearance, and must seek extensive exposure
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for its programs. Unfortunatefy, there is serious doubt whether these
goals can be reached without a statutory compulsory license, especialiy
if the not for profit exemption in the present law is eliminated.

Since the introduction of the public broadcasting compulsory license
amendment then in the Senate, the principal public broadcasting orga-
nizations have, at the request of the chairman of the Senate subcom.-
mittee, engaged in separate meetings with music and literary epre-
sentatives in an attempt to reach copyright arrangements that could
conceivably satisfy essential public television and radio programs
needs within Rvailable personnel and financial resources. In both
instances, these diLcussions have so far not borne fruit.

Our discussions with representatives of authors and publishers of
literary materials have been particularly disappointing from the
standpoint of public broadcasting. From early in the discussions, pub-
lisher representatives steadfastly maintained that they could not
legally discuss possible cleararfce fees with public broadcasting.

The author representative indicated further that all literary per-
mission condition must be left to the author's discretion-i.e., how
large a fee to chalge, what program inclusion to permit, what program
distribution to authorize, and ultimately, whether to grant permission
at all.

In essence the author and publisher representatives have voiced
their definite unwillingness or inability to go beyond the possible de-
velopment of a recommended permission form (which in fact need
not be observed by any author or publisher)-and the establishment
of a clearance assistance office (which could be discontinued at any
time.)

These proposals might partially and temporarily help in reducing
some of the endless delays and obstructions that are now encountered
in literary clearances. But they come nowhere close to meeting actual
content, budgetary, and production necessities for public television
and radio programs.

As of last week it was clear that the three music performing rights
societies, ASCAP, BAMI and SESAC, and the leading music record-
ing rights licensing organization, the Harry Fox Agency, were not
unanimous in tlielr beging annual royalty demands-royalties
which public broadcasting would be willing to pay despite the current
not for profit exemption.

Equally important as of that time, none of the major music agencies
had been willing to make any commitment to continued group nego-
tiations or to consider how unavoidable disagreements might be re-
solved in the future on any basis other than past commercial broad-
casting practice.

Just last Tuesday, however, another meeting .was held. The music
agencies there suggested the possibility of a license arrangement con-
sisting of an initial payment to be made by public broadcasting for
music use for a 2-year period followed by negotiations, and arbitra-
tion if needed, of royalties thereafter.

This suggested arrangement was expressly to be in substitution of
the compulsory liEonse in the bill for music. 'W¥hile this proposal must
be further analyzed by PBS, we believe that if it comes through as
generally offered, and if we can reach agreement on the appropriate
fee to be voluntarily paid in the interim, we may indeed find that
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those arrangements provide the satisfactory long term solution that
public television has been seeking legislatively.

In that evelAt, appropriate modification to the compulsory license
could be made. We believe strongly, hoowever, that the compulsory
license must be included in the bill at this time, and indeed, the very
fact of its favorable consideration by this committee would go far
toward advancing these negotiations.

Though we hope continued negotiation will be fruitful in this re-
gard, we must continue to urge that legislative protection be provided
until such time as a mutually agreeable long term solution has been
guaranteed.

Mr. KASTENmEIEzR. Mr. Smith, your time is up.
Mr. DRNNAN. What is the status of these two amendments? Were

they offered or debated or what 2
Mr. KIASTENMIEIER. My understanding is they were offered but not

adopted in the Senate bill as passed.
Mr. ALEINUIOFF. They were offered in the Senat, Judiciary Com-

mittee and on the floor of the Senate. They were not adopted. Part
of the reason that was discussed at the time in committee was the
fact that they had begun consideration of these two amendments too
late to hold hearings on them or to do anything else with thein. Since
that time there has been an underlying understanding that they-
would be reconsidered by the Senate committee. As a result, they have
been reconsilered by the Senate Subcommittee on Copyrights. At this
time, the Senate committee has again held hearings, requested us to
meet with the copyright interests and now, we understand, are in the
process of forwarding the bill plus the amendments as separate en-
tities up to the full committee for consideration. They have not been
refused or adopted at this time; they are being considered by the full
committee.

Mr. DRINAN. Was there any debate on the floor of these two
amnendments?

Mr. ALEINIxO-. There was no debate at all.
Mr. KASTENmIEIER. Mr. Giorda.
Mr. GIorMA. The Congress faces a difficult and perplexing set of

private and public interest issues in its consideration of a change in
the copyright law affecting public radio.

In the first instance, Congress must assure a fair and equitable re-
turn to composers and authors for their creative labor. Yet we would
suggest to you that the Congress also must weigh the considerable
beneficial aspects of specially treating an infant public radio system
to nurture its development for the larger public benefit.

We appear here today to support the 3Mathias amendment in prin-
ciple. We feel that its provisions go a long way toward helping public
radio at the national level cope with the problems of clearance of
works for use in national programs. At the national level a compulsory
licensing system Js needed because:

1. The clearance for national programing is complicated due to the
way material is used;

2. Administrative costs of clearance would erode the ability to use
works.

However, public radio is not just a national radio system. It is based
on local radia stations that are licensed to nonprofit entities for non-
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commercial educational operation. The local public radio stations are
small ir. size for the most part. The average annual budget for a public
radio station is $132,000.

A budget of such modest dimension has to be used to pay its staff,
which averages eight full time emplbyees and to opt -ate the station 16
hours a day, 7 days a week, 52 weeks pei year. Approximately _70 per-
cent of the local station's broadcast day is locally produced.

Local public radio stations have two special orcelems: service to the
print-handicapped and service of a unique nature to other listeners.
We would like to address these problems briefly.

Print-handicapped:
First we are seeking special consideration for any service designed

to serve the print-handicapped, such as the blind or those too infirm
to read.

Public radio stations that have the capability to purchase receivers
in large quantities and place them in the homes of families with a
print-handicapped listener. The station then recruits volunteer readers
who read topical and current newspapers, books, magazines and other
literary material. As many as 250-400 books per year are read this way
by the largest existing service, in the State of Minnesota.

Language has been worked out in the Senate resolving a significant
part of the print-handicapped problem-it is now section 110(8) of
S. 22.

Total exemption for local public radio performances:
Second, the Mathias amendment does not take into full account

the disadvantage at which serious nlusic listeners find themselves.
Serious music on commercial radio is rapidly disappearing as more and
more stations turn to popular music formats to insure financial
survival.

If payment is required for local public radio performance of copy-
righted music and literary works, programing in the arts on local
public radio stations would be of such limited scope as to be virtually
valueless. Broadcast of a vast body of existing works would be elim-
inated.

Conclusion:
Local public radio stations simply cannot afford the cost eitlher of

the administrative burden or of making the payments for the local
broadcast performance of literary and musical works. To be forced
to do so would render this infant public radio system helpless and
ineffective, a circumstance that is neither in the pulblic interest, nor
apnarently one that is consonant with the intent of thc Coniress when
it fostered the creation of public radio by passage of the 197o Public
Broadcaistine Act.

But despiie our unique problems, we support your favorable con.
sideration of the 'Mathias amendment. We sincerely hope the sub-
conmmittoe will explore our problems in dotail in tlhe fall.

Mr. iKs'r,.NrrFIE. Thank vyou, Mr. Giorda. M[r. Cohen ?
M[r,. ALErmnToFF. Before Mr. Cohen speaks, may I briefly outline tfhe

problem on the instructional television side, because it is a, little bit
complicated in tlhe bill as it stands.

Section 110(2) provides an exemption for:
Performance of a nondramatlec literary or musical work or display of a uork,

by or in the course of a transmission, if:
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(A) The performance or display 4s a regular part cs the systematic instructional
activities of a governmental body or a non-profit educational institution , and

(B) The performance or display is directly related and of material assistance
to the teaching content of the transmission; and

(C) The transmission is made priinarily for:
(iJ Reception in classrooms or sirmilar places normally devoted to instruction;

or
(ii) Reception by persons to whom the transnr'sion is directed because of their

disabilities or-other special circumstances prey ent their attendance in classrooms
-or similar places norma l,' devoted to instruction; or

(iii) Reception by officers or employees of governmenta' bodies as part of their
official duties or employment.

It should be emphasized that the Section 110(2) cxemption does not
apply to dramatic works such as plavs or operas, since limited to non-
dramatic literary and musical worls. Nor does the ITV exemption
apply to motion pictures and other audio'-xisual works, since limited
to "display" which is defined in Sectioni 101 as "in the case of a motion
picture or other audio-visual work, to show individual images non-
'sequentially."

What the ITV exemption does cover, therefore, is literature and
poetry, biography and news, music and records, pictures and photo-
.graphs, illustrations and charts--all materials that would commonly
be available in classrooms under standard educational practice.

The Section 110(2) exemption is limited, however, to performance
-and display. Recording permission for ITV transmission purposes
must be found in Section 112(b), which reads in H.R. 2223 as follows:

(b) Notwithstanding the provisions of section 106, it is not an infringement
*of copyright for a governmental body or other nonprofit organization entitled to
transmit a performance or display of a work, under Section 110(2), or under
the limitations on exclusive rights in sound recordings specified by Section
114(a), to make no more than thirty copies of a particular transmission program
,embodying the performance or display, if-

(1) No further copies or phonorecords are reproduced from the copies or phono-
records made under this clause, and

(2) Except for one copy or phonorecord that may be preserved exclusively for
archival purposes, the copies or phonorecords are destroyed within seven years
from the date the transmission program was first transmitted to the public.

Thus the present Section 112(b) limits ITV recordings both in num-
ber of copies to 30 and in period of use to 7 years insofar as the Section
110 (2) exemption is concerned.

In order to eliminate these prohibitory restrictions under Section
112(b), the following substitute paragraph has been proposed by
amendment offered by Senator Bayh in the current Senate Judiciary
'Committee proceedings on S. 22:

(b) Notwithstanding the provisions of section 106, it is not an infringement
.of copyright for a governmental body or other nonprofit organization entitled to
transmit a performance or display of a work under sections 110(2) or 114(a) to
make copies of a particular transmission program embodying the performance
and display, and to distribute such copies for transmission by or through other
governmiental bodies or nonprofit organizations.

The Senate Ju.Tdiciary Committee has not yet acted on the proposed
Section 112(b) amendmnent. but. is scheduledl to do so before report-
in, out the Senate 1975: Revision Bill.

Legiislative -Tistory: Attempts at restricting the scope of the Sec-
tion 110(2) ITV exempt.ion are not new and have been made in one
way or another since its original plroposal in the 1960's. Indeed the
present IIouse Revision bill welnt so far as to include a geographical
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broadcist limitation of 100 miles without interconnection, and an
ephemeral recording restriction of no more than two copies, to be
used for no longer than one year.

The undisguised intent of the tight restriction was to confine the
ITV exemption to unimportant and. inconsequential local live school
programming-an increasing rarity in instructional television, where.
the prime emphasis is and must be on increased quality, long-ternl
usefulness, wide availability and maximum effect from the tax dol-
lar. Consequently when enacted by the I-Iouse in 1967, the 100 mile
broadcast limitations were early abandoned and the recording re-
strictions completely deleted on the House floor.

But the copyright interests have never given up on their earnest:
efforts to nullify the ITV exemption during the Senate deliberations.
since 1967. At their demand, the earlier two copies in one year limi-
tation removed by the IHouse was re-inserted in the Senate Bill.

Over their continuous objections, this 112 (b) restriction has been
successively expanded through efforts of Senate Judiciary Committee
members to twelve copies usable within five years, an:d then to thll
present thirty copies to be destroyed after seven years.

While at first glance these latest numbers may seem far more ample
than before, they unfortunately still are sufficiently restrictive to pre-
vent practical application of the ITT exemption to the ra idly chang-
ing electronic world of American education.

VWhat we are talking about is the restrictions on the recording lan-
guage at this time and Mr. Collen will take up what that looks like
in the national and state picture and Mr. I3inns from the state and
local point of view.

3Mr. DRINAN. One question, who is opposed to this?
Mr. KAsrINmEIER. . Let the Chair ansvwer that question. There are

witnesses opposed to these various amendmentb and wve will iher fronl
them later, and they are the Association of American Publishers, the
Authors' League of America, the American Society of Composers,
Authors and Publishers (ASCAP), and Broadcast Music, Inc. They
will appear following the witnesses now at the table.

ITe will now hear from Mr. Cohen.
Mr. COHEN. I wanted to make a few comments. We are not the

evening part of public television, we are the daytime part, the part
that very few people see except in clas.rooms. A quarter to a. tlhird of
all children in school in the United States receive tclev;3ion broadcasts
on the average of once a week.

In its early days it was nothing more than a convenient way of ex-
tending the impact of specialist teachers. In the areas of art and science
and music and physical education man;. Ci.ssrl'Oon tcachers felt they
were not fully competent to instruct in all tilese areas, so they wel-
comed a teacher who would come around once or twice a week.

That visiting teacher could not mal;ke it all the time. As a com -
quence, when television came along, this -was a wonderful wavy in Nx llicl
a specialist teacher could make the:.e visitS elect ronically.

The difficulty was that if that teacher visiting clectronically could
only do it on live broadcasts, prior to video taping, then that teacher
had to present each lesson two or three times a woelk and never could
get sick or anything like that if there was to be inzstruction to all the
classrooms.
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When recording came along, you could select the best presentation
of a specialist art teacher and retain their teaching because there
wasn't a lot of difference between what the teacher would do one year
and the next year.

In this way recording accumulated on the shelves of local stations
and the schools would use them year after year. That was inherent in
the use of school television.

A second thing I think that is worth pointing out is that television
did not know any boundaries. It does not respect the local school dis-
trict. It will hop over. A number of school districts are simultaneously
able to receive a television signal.

As a consecfaence, in order to make best use of television, all of the
schools that were served by broadcast stations would band together
and form associations. This was inherent in the way television worked.
It was also inheredi. in the cost of television. If you had to provide a
weekly broadcast in a given area, it was going to cost more than a
single school district could really afford.

As a consequence, the local districts early on began to pool their
dollars. This was also true in diocesan education when several dioceses
using television in the -New York Metropolitan area came together and
cooperated.

Gradually cooperation grew as costs grew. It was no longer possible
for local agencies to pay for all program development. What was being
used in southern California was just as applicable in northern Cali-
fornia. Our agency came out of this movement, this urgency to dis-
tribute and economize.

We pooled funds from State agencies. *We have had 45 different
States that have joined cooperatively in major national projects. After
doing all this, which is to say we have tried to combine resources or,
to put it another way, we have had to make do with what we have, we
make as many copies as is needed to serve the using school districts.

These copies are growing in numbers. I have documented in the re-
port that I gave to you that one series in fifth grade health has already
ilad 53 copies duplicated. As I understand the provision in 112 (b) this
would exceed the proposed statutory limit of 30 copies.

We made 53 copies because we had 30 or 35 agencies that had co-
operated and had come to us and said if you will take our money
together with the other people's money we will get something we will
all be proud of. We had to deliver copies to the participating agencies.
They in turn made additional copies because that is inherent in the re-
spolmsib.lity that thie State education agency has to the local education
agencies.

State education agencies are a pipeline through which better mate-
rials can be distributed to the local agency. In Florida, 28 additional
copies were made. In New York StAte 50, in Pennsylvania 8, 139 copies
are documentable right now in this one series in 5th grade health.

The reason is that more and more teachers want tomhave television
materials available as close to their control as possible so they can
deliver that program when the children need it.

For these reasons it b . ns to us that the limitation on numbers is
not reallv realistic, nor is the limitation on years realistic.

Mr. KASTENMEIER. Thank you.
Mr. Bimns?
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Mr. BIXNss. The philosophy of the program within Florida is sim-
ply that radio and television is a way of solving the logistical prob-
lems in the dissemination of instructional materials. In brief, it con-
sists of this:

1. Acquiring materials, including the rights for reproduction, to
meet statewide needs as recommended by local educators.

Wre deal with statewide needs only.
2. Distributing these materials by copying onto tape owned by local

school systems. the product then becoming their property.
The motive 'behind this is to make sure that the control of the use

of these is as close to the local teacher as possible. I will illustrate that
in a moment.
.3. Acquiring materials by lease arrangements and loaning these to

local school systems on a prearranged schedule.
This program began 8 years ago by serving 9 educational television

stations and now serves these stations plus 49 of the 67 school systems
(including ITFS systems) in the State on a regular basis (all school
systems are served on an occasional basis).

In addition, 25 of the 28 community colleges and eight of the nine
universities utilize materials from our library. Of the school systems
in the State, 73 percent use these television materials on their own
internal distribution systems, and 13 percent use broadcast signals
in addition.

It is purely a factor of channel capacity.
The significance of these figures to the purpose of this committee

is the fact that individual sets of materials used by individual stations,
individual behool syst.-iIs and in many instances individual schools, is
the dominant pattern of use. "I

I cite sonme examples in the statement submitted to you. In all but
one of these, these are parts of national series which of course have
had similar treatment in other States.

The use of instructional material in Florida. shows a rapid increase
and in fact has doubled in the past year. The increase is in the area
of multiple copies being used in a wide variety of distribution systems
that permit scheduling and control of the material ultimately by the
individual teacher.

MHaterials acquired by the Department are selected upon the follow-
ing criteria:

1. Statewide survey of needs.
2. Specifications provided by statewide committees.
3. Validation criteria--retcsting of materialb with students.
4. Reproduction rights for distribution.
All possible sources are explored for nlaterials to mneet these criteria.

Wilenever possible, n^o acquire materials produced for national dis-
tribution since they are usually far less expensive than materials pro-
duced within the State. There are many instances, hlowever, when such
materials do not meet requirements.

For example: Our specification for materials for instruction in
metric mileasurement included a limit of five lessons. validation, and
reproduction rights among other instructional objectives.

After a tllorough s..rcll of available materials we found that mate-
rials whichll included the re(quired objectives exceeded the five lesson
limit and that no materials were validated. As a result, we are pres-
ently producing our own materials at a greater initial cost.
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A good example of this is the Florida series. We presently have
34 copies in use.

There is a specific need for the instate production of materials used
in instruction. The unique instructional requirements of many educa-
tional agencies and the patterns of distribution impose restrictions
not always surmountable from national resources. Our successful
instructional television service in Florida offers documented evidence
of this.

Tile requirements we impose are necessary for good insttuction
from the viewpoint of the quality of materials and the necessary
distribution pattern.

The proposed limit..,ion of 30 copies of instructional materials is
not compatible with the present and planned patterns of usage of
these materials. The most fulctional characteristic of video and other
electronic forms of nledia is their inherent flexibility to neet varied
patterns of usage. The present applications of these materials depends
totally on the ability to generate nlultiple copies in a variety of fornls
to meet a variety of applications based upon need.

Thank you.
MIr. KASTENMEIErR. Thank you.
M,1r. Smitlh,did you want to conclude ?
Mr,. SaxITII. Seventy-five percent of the instructural programing usedl

in the schools today is produced essentially within the Public 'elevi-
sion System. I only want to point out that, in order to fall within thle
present exemptions in the bill, a lesson producer must decide at thle
outset of production to restrict and limit the distribution and use' in
the schools of a particular program by not allowing more than 30
copies to be made. But should distribution extend beyond 30 copies,
whicil. as has been shown today is the normal distribution pattern,
then the producer must clear every bit of copyrighted material in the
program.

In the case of instructional programs this is extensive. This means
that the exemption provided in section 110 is voided. W.. e do not believe
that this is what Congress intended and we do not believe it is wise
public policy.

-Mr. KASTNrrMEIEr.. Thank you, Mr. Smith.
That concludes the presentations. 1Mr. Aleinikoff, what is the present

situation with respect to public broadcasting, of nondramnatic music
lorks ?

The law presently is that you do not--you have an exemption, is that
correct?

MrI. ATL1INIKoFFr. Under section 1(e) and section I (e) there is a
nonprofit exemnpt;lio of the copyrighted works. and there is a question
in tlie case eipecially of nondramatic Illusical mlaterials of whether or
not the copyrigllt owNner controls the recording rights that permit
making recordings for nonprofit performance.

It is our position that such recording rights are sufficiently doubtful
that that-so that we will not recognize them until decided 'by a court
of law. As.n consequence, neither public broadcasthing nighttime )ro-
graming nor instructional progranms clear or pay fo for niusic. Ve feel we
are covered by the not for profit exemption.

As far as literary materials are concerned, I think we probably fol-
low that same course. In most cases there is also a question of what is
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"fair use." There have beer clearances of literary materials, but those
are generally for programing where multiple copies are made of full
poems or of entire children's booksj and programs of that kind where
the producers feel they should get clearance.

Mr. sAsrsiTEMnmnx Now as the bill passed the Senate and as it is
contained in H.R. 2223, how are you left under those proposals in that
connection?

Mr. ALEINmorr. I want to add one more thing. On photographs,
we find there is almost no practice we can point to. There are many,
many stations that use photographs without any clearance or permis-
sion whatsoever. There are larger stations that request permission and
may even pay a small fee of $10 or something. So thatis an area where
-there is no practice at all.

As far as how we are left under this bill, in terms of public broad-
casting we have no clearance assistance whatsoever since the not-for-
profit exemption wvill be removed. We will have to clear each piece of
copyrighted material that goes into our programs. There is no real
distinction that I can recall on the instructional broadcasting side. In
ITV there is a perfbrmance exemption but not a recording exemption
big enough to take care of our needs. Once you are past that exemption,
in the ITV area, you are exactly where you are in the nighttime field
for which there is no clearance assistance.

Mr. KASTENMEIER. AS I understand your position, it is that you are
willing that you pay royalties for nondramatic literary work, and
music, photographs, and the like, but that you feel treatment must be
separate from commercial broadcasting and you require a vehicle to
set the rate and a vehicle, an instrument of payment for clearance
purposes, is that correct?

Mr. AL;EINIKOFF. I think that is correct, Mr. Chairman. I would like
to refer back to Mr. Smith's testimony and perhaps he might want to
expand on this. We do feel that the needs of public broadcasting, in
terms of extensive use of copyrighted materials and the long term
rights that our programs have-at least 3 years of repeated broad-
cast-and because of the makeup of the copyright industries them-
selves, require full scope rights for all music rather than multiple
negotiations betweenl two or three different music agencies and our
many stations.

Mr. KASTEN=nrIFR. You are addressing youiself to the issue of the
compulsory license?

Mr. AILEINxKo r. Yes. We have been trying to negotiate with the
copyright interests for something in substitution for the compulsory
license. Our problems are twofold. One, can our negotiations result
in feasible solutions, and can they give us all the rights necessary, and
two, is there some sort of a commitment or guarantee that whatever
arrangements we can arrive at now will continue in the future?

This is a long-time copyright bill and we are concerned about con-
tinual periodic negotiations or clearances unless there is a copyright
law tribunal to act as final determinator.

Mr. KA[STEN1EIER. The gentleman from Massachusetts?
Mr. DIsNAN. Thank you very much.
I wonder if one or more of you would want to talk to the argument

on the other side, that this is an erosion of the right of the owner of
the copyright, and that after all schools and so on pay for textbooks.
Why shouldn t they pay for copyrighted materials in other forms ?
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~Mr. ALEINrIOFF. Mr. Cohen, would you like to answer this?
Mr. COHEN. Maybe the best answer is that there is nothing com-

parable to school television programs available from commercial
sources. Publishing industries have fuund that it is possible to exist
in the textbook area and to make a dollar.

But on the school television side, it has been defined as a marginal
market at best and there has been no activity whatsoever there. In
part it is because of the enormous amount of material required.

Television isn't like a single book or film, it is a series of 30 programs
extending over the school year. Each program itself increasingly
is going to have to be more and moi, like the commercial television
that the yonmgsters see at home. This means that the initial investment
is extraordinarily high.

If you make 30 hours for television, that is a sizable investment, and
what is your market ? We have 200 public television stations that are
delivery points for broadcasting, and that is the maximum. That
is all you can get. As a consequence that consumer marke' has been
too small.

As a consequence there has been no commercial activity at all. It has
been a pooling of resources on the part of the schools realily to extend
what the classroom teacher would do.

MAr. DRINAN. Those all, all those facts cut against your argument.
Since there is no commercial market, accordill to you, the author has
no rights and you have not answered the question. T'lhe author does
have a right and you are not making any of that.

Mr. ALEINIKOrF. I think that whiat we are getting at is not so much
the making of the programs as the inclusion of copy)righlt materials in
those programs.

There is a pr,. ision in the Act in 110 (1) for classroom teachers to
be able to use copyrightcd materials. That is part of the whole struc-
ture of the Act of what those rights are. There has been recognition
in this Act that there should be educational uses possible of materials
that have been purchased from the publisher or the author.

We are saying here that the teacher over the air is the same as
the teacher in the classroom. IIe is and she is-they have got to use
the materials thl,t . r s' hland and available. To the extent that they
;iotlld have to clear those, it is not only philosophically incompatible

with what I feel to be the copyright law under the Constitution and in
the public interest, but it would also be impossible for him/'ier to
conbtruct programs and make those individual clearances.

Can you establish all automatic mechanismn to malke it easier, the
way you do in public broadcasting? Our only answer is no, it is not a
possibility. Miany of thcse television lessons are nmade by schools them-
selves. On the national side it mnighlt be, possible. It certainly would
noi be pessible on the local or State side.

MIr. DR IN-.x. Do you foresee that some authors, some composers
would lose substantial sunls of money that otherwise they would
obtain?

MJr. ALEUTNIKOFF. No, we don't because we don't think substantial
suns of money are involved. I don't know what kind of royalties or
uses we are talking about.

hMr. DRIuXAN. Strike ':substantial." It would be the tlim'inution of
royalties for authors.

570-86-TO-It. 2-15
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MIr. ALEIr-JFrF. I don't think it is a diminution because they have
never rece;,-ed those royalties and nobody has ever asked tc receive
them except in a certain few cases. If you have an English teacher
that wants to read Robert Frost which is usual or play Aaron Copland,
do something like that, or they want to read the newspaper, yes, if you
require the payment of royalties and schools have to pay royalties
under the bill, there is a diminution.

If you feel that those are the kinds of uses which are justifiable in
the public interest, and not substantial in terms o: any individual
author or even group of authors, then there is no diminution.

Mir. DnRiNAX. Do we have that privilege that the copyright privilege
is there in the Constitution and it is rather in the nature of an a-
solute and we can really, as Congress says that wve can, erode that?
We can say if these things are uoed for public purposes then the author
or the composer gets no royalties then ?

Mir. AIEIXIXorIF. You have that right constitutionally. There is a
fair use provision in this act, section 107, that does make certain uses
for these kinds of purposes specifically. There have been included
in the House and Senate reports over the last 10 years descriptions
of certain kinds of use that are permissible as "fair use."

If you look at all the other exemptions, you will find that Congress
has determined, in its wisdom, that there are some permissible uses,
whether they be State fair, or religious organizations or education or
any other kind of noncommercial use. And, of course, there has been
a jukebox exemption in this act for a long, long time.

Mr. DrIsXANs. I realize that. Am I hearing you people rightly that
you would allnost delimit, almost have this for your purposes with-
out limitation?

IMr. ALr.NIIKOFTr. \No, we are saying that the kind of permissible
uses in any ITV program are limited. Tllchey are limited to certain
kinds of materials and by their very nature. Nobody is going to make a
15 minuite instructional program by reading a textbook.

Tihere are limitations, and Ne can discuss what limitations there will'
be. We are only asking that once the program is made, let it be used
as widely as it is plossibll to use it to the advantage of the children
of America.

WTc iare not asking for unlimited privileges to use a whole set of
E.ncyclopaedia Britannlica and put it on film. *We are asking that once
we ]have got th;lat ITr\ program. let us use. it.

'Vrr. KAiTlErMEIn. . Your' time has expired.
;Mr. DRINAN. I wish you people would settle your differences and

come to [us with a compromise. Tliank you.
{Mr. KASTEr'xEIETri.n. . The rentlemanl from New York?
IMr. B.Ar.IL.o. I think you niade a good case for additional subsidies,

but I don't thlinl;k you made a case for special exemptions. Wle 1have
a s5 stknl in tilis couintry that from eacl naccording to his ability and to
each a.'colrding to xxhat he can afford. There are a lot of people in my
district that would agree with you that you are poor and you can't
afford it and therefore. you should not get less.

WTe liave cstal)1ishled tlhe principle whether rightlv or wrongaly that
there :re property righlts. That means that somebody can't afford
other things. Tf that affects the substantial public interest then we
provide subsidies. We provide -ubsidics for low-income housing and
other things.
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But that does not mean that we take away the right to negotiate
for a higher payment onil the part of the landlord or on the part of
the fellow who writes the book or produces the play. How would you
justify what you are seeking ?

Ir. ALEINROFFr. Let me go back one minute to say that we do have
two separate proposals here.

Mr. BADILLO. I am talking only about public broadcasting.
Mr. ALEINrEOFF. On tl e public broadcasting side, we has e said we

agree with you. Wre agree that there should be some payment.
Mfr. BADILLO. But you are asking that the Tribunal decide that. The

basic property right involves rightly or wrongly the right to negoti-
ate. In New York City you have Channel 13, the public broadcasting
and a fellow is concerned that if what he has produced appears in
Channel 13 it is going to make it more difficult for him to get it next
week on Channel 4 or Channel 2 or the performance is such that it
wi;ll lessen its value. /

Now he might be absolutely wrong. Ile might do a much better
job from your point of view or mine. From a commercial point of view,
he might be right. A person has a right to make those mistakes. He
should not have to have a tribunal for him.

If your argument is we can't afford it, we will go to another com-
mittee in Congress and we will give you a subsidy.

Mr. QUAYLl. We are talking about eliminating the nmiddleman so
that copyright owner would still receive the payment.

5Mr. BADILLO. Once you have done it it is all over. You may then
argue about the amount of money but you are eliminating the right
to have it on the program because he may not want you to do it at
all. That is the philosophic point I wanted to come to. In other words.
you don't give him the right to decide whether to put it on. It might
be the most important reason.

I-Ie might not want it, on channel 13.
Mr. Ar,ZINIIWoFF. We are talking about music, literature and pic-

tures. On the music side, there has never been any question about
whether or not that music should be used for public broadcasting.
The question is simply what payment and how to make the payment.
There is no disposition tllat I know of on any music composer or
publisher's part to keep music off our air or anybody else's air.

Photographs we almost have the same set up ucause those photo-
graphs, except in a very few cases with some leading magazines are
generally available, but if we were to look for the authors or the
phlotographers we probably could not find them easily enough to
put them on.

I think you are getting at literature, books, poetry. Our answer
is this: When a book lhasbeen published, whether it is in 100 copies
or 100,000 or 1 million copies as a popular novel, we do not see how
our reading this on television in small portions can ever make a dif-
ference in the comlnercial market. UWe are not tallking about drama-
tization .

Ml, 3ADITrTr,o. You don't see it. but wllt you are'C really askings by
tlhis i'roposal of having :a tribunal decide ]lho much money the fellow
shculd ieff, you are asking the fellow who has the copyright to be
demni red of the, right to say no to you.

Mi'. AFINIImOFF. Yes. This is just the way a library can have a
number of copies usable for people.
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.Mr. B3DILLO. Tllis is now on television, on the same metropolitan
telerision as channel 2 or 4. You say that he should not have the
riglht to turn you down. You go on and then he can argue whether you
are getting more or lgss for the J)erformance but not whether or not
the performance should go on.

Tlhat is the basis of one of the most important factors in the copy-
right thing, whether there should be reuse of it.

Mr. IAsTEr3IEIER. The gentleman's time has expired. The gentle-
man from Neow York, Mr. Pattison,

IMr. P.vrrIsox. I am interested in this rather minor, I guess, peoblem
to the bill but major to the public radio people that print handicapped
jroblems. I guess 5Mr. Giorda is the person to answer this.

Presently what do you do? You have readers reading novels and
things of that nature and you have exemlptions under present law ?

Mr. GIORDA. That is right.
Mr. PA.rrsoxN. Is that exemption continued in the Senate bill
Mir. GIORDA. It is partially there. Ulider Section 110(8) it is there.

HIowever, thlere is an additional piece of relief tlhat vould be needed
under Section 112.

MBr. PATrrsoN-. Elaborate on that.
5M'. GIonD.A. Service for the present handicapped as you know is

designed to provide a reading service for those who are blind or
who are too infirm to read, novels, an.ything of this sort. T5re need
aicceas to the materials and we need also to be able to provide for
recording to facilitatec-
' Mr. PA'rrrsox. Let's just do tlle rcading part of it. TUnder the Senate
bill, there is no pIroLlein there. The exemption is continued. The prob-
lem is that if you want to get a volunteer to read at 3 o'clock in the
afternoon to be put on at 8 o'clock in tile morning, you have a
problen of recordinr and that is riot covered.

?Mi GIORDA. That is correct.
Mrf. PATrIsoN. You are not tall;ing about broadcasting ge"erally.

You broadcast on a special channel.
31:r. GIORDA. That is correct onl the subehannel.
Mr. PATTISON. It does not go to anybody who does not have that

receiver.
MIr. GIonDA. As ]ong as the reading scrvice is being conducted on

the subeliannel of an FSM station; however, there are certain-in faet.
there are 20 AM£ only public radio stations that have some very limited
reading services for the blind, limited because there is not enough time
in their broadcast dav to permit inclusion c ' more than an hour or so
of this sort of material.

BIr. PATrsos. They just do that. on the regular commercial AAM?
Alr. GIOnDA. Not commercial.
Mr. PAI.SrrS. It could be done commercially.
Mr. GrIOnA. That is right.

[Mr. PATTISON. If it was done commercially, there is no exemption?
AMr. GIORDA. No.

[Mr. MAL:NIOFJF. May I interiect for 1 minute? This is the nubinet
that Mr. Kastenmueier alluded to as one which is going to be gone
into mnuch deeper in September in future hin .tings.

Mr. PArrISON. All right. In the area of public broadcasting to the
oxtent that things are produced nationally by P3BS or whatever, s
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that the same problem as something produced locally? Does it pose
the same problems?

MIr. ALEINIKOFr. Yes, it does. It is more difficult on the local side
for the local station to clear. But on the other hand, as Mr. Smith
said, the national programs are produced by local stations.

They are produced by perhaps half of the 200 stations.
Mfr. PAruIsoN. They are produced locally but distributed nationally ?
Mr. ALENIxoKRF. Yes. The national schedule is determined by local

stations. The programs are produced locally and selected locally.
Mr. PArnsoN. The Agronsky show is produced locally here in Wtash-

ington and distributed nationally. Is there any place where the
national stuff is produced?

MAr. ALEIX-.IniOF. NO; only in the institutions like Sesame Street.
MIr. PArrIsoN. If it were a centralized lind of network the way a

commercial network operates, it would be a different problem; nati'en-
ally and locally ?

Mr. ALEIK'MOFrr. It would be helpful if it were that way. I suppose
that we could develop a staff to do this nationally. Somebody has
suggested, well, why don't you do this for all the local producers oi
national programs?

The answer is that it just does not work. Youl can't produce a
program in Detroit or Des Mfoines and use a clearance facility located
someplace else. In addition there is always the problenm of whether the
national facility would have too much to say about what the contents
of the local program is.

AMr. KASTENrI.IFR. The gentleman's time has expired.
The Chair would like to ask one or two questions further on the

second go-around. Ten ?ears ago, as I recall, the question arose as to
whether some clear.lnces could be achieved by agreement, where
proprietols of copyrighted materials would be able to make it easier
to clear material because clearance has always been a problem, not
merely for broadcasts but for educators and others.

I gather 10 years later that there hasn't really been very much
progress tonar(l the clearance. Can you advise ne whllat efforts have
been made and what seem to be the difficulties in arriving at some
mechanism for clearance.?

Obviously you raised that issue.
Mr. ALEIN{IOFE. We raised that in the context of the new copyright

revision bill. Under the current law there are not for profit and
other exemptions that we have been operating under for a number
of years. When we ask the industries to sit down and talk and nego-
tiate, we find that we don't have a monolithic broadcasting system in
this country.

In foreign countries, there is a monolithic broadcasting organiza-
tion. What we are faced with is not only three different performing
rights organizations which up to the time the Senate committee asked
us to meet in the same room with them, always wanted to negotiate
separately. rWe are also faced with the fact that we have no place
to negotiate the recording rights that for us are as essential as per-
forming rights.

We have had all of these institutions coming together under a
bill which gave us exemption. but under which we were willing to
make a voluntary payment. Whatever negotiations we had, which-
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ever side wants to take the blame or blame the other for it, those
anegotiations have never come to pass.

We feel on our side that we have made an attempt, especially on
*the music side. On the literary side, I guess we have discussed this
as part of the general educational copying and fair use picture from
time-to-time with representatives of the publishers and the authors,
.especially in terms of instructional broadcasting.

But wve have never gone farther than that because there has never
seemed to be any absolute need under the act. They certainly did
not want to discuss it with us terribly much. As Mr. Smith said the
publishers and authors have antitrust problems in terms of ever
discussing standard arrangements, group arrangements, or even
remedies.

There has just been no place to go. As you know, on the photo-
graphs we have had nobody to discuss with at all.

5Ar. kASTEN£tEIER. Perhaps the question had better be asked of the
other party. The characterization was either unwilling or unable or
the inability. f5I last question is we have discussed this morning this
Mathias amendment and the Bavh amendment very concisely.

.What other issues confront public or instructional broadcasting
in terms of copyright, which we may later ha-,e to deal with?

Ir. ALRINjImOFF. The main issues are programs for the disabled
and the possibility of exemptions for local radio stations. In addition,
we have the problem of recording public broadcasting programs for
the school uses we are willing to authorize, which we are not quite
clear about under the way the current bill as phrased.

Last of all, there is tlie problem of the newer methods of tech-
nology such as educational television channels or public access cllan-
nels on cable television or closed circuit signals in schools. just be-
cause the developments in technology may need some clarifications.
*We are not very clear yet whether all that can be handled in re-
port language but we would like an opportunity to conle back and
discuss it.

'r. K^ASTEN:rEIE R. The gentleman from Newv York ?
Ir. PArMrsoN. I apologize. That ephemeral business wen-t by me.

I think I was talking to somebody here. Would you go over that
again, the issue you discussed about ephemeral rccordiings ?

Ir. ALEINIKOFF. The issue on ephemeral recordings is that the
recording rights for instructional classroom programs lias been segre-
gated in the bill under the general topic of ephemeran recordings.
That zection was intended to permit broadcasters to make one or
two recordings so that you could broadcast on a prerecorded rather
than a live basis and so you could have network shows that were de-
layed by recording.

lWhlen we came down to looking at the , roblcms of recording pro-
grams for instructional broadcasts for longer eriuods of time, that
also was kept in the same section. It no longer fits.

Mfr. PTrrisoN. You want to keep it and reuse it over and over
again.

5Mr. ALtrrnIorr. That is right. It is a misnomer to have it in
that section. We would like it in a section either by itself or together
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witl the 110(2) classroom exemption that would provide the means
for programs to be recorded and kept and used.

.Mr. PATrSON. I have no further questions.
Mr. KASTENMEIER. That concludes the presentation on the part of

the public broadcasters and we appreciate your testimony this morn-
ing.

[Subsequent to the hearing the following letter was received for the
record :]

JOINT CouNcnL ON EDUCATIONAL TELECOMM1UNIIATIONS,
Washington, D.C., July 10, 1975.

Hon. ROBERT W. KASTENTMEIER,
Chairman, Subcommittee on Courts, Civil Liberties and the Administration of

Justice, Committee on the Judiciary, House of Represcntativcs, WFashing-
ton, D.C.

DEAR MIR. KaSTENMEIER: At its January 22, 1975 Board meeting, the mem',ors
of the Joint Council on Educational Telecommunications discussed copyright
revision legislation with particular reference to the amendments submitted by
Senators Mathias (Senate Amendment No. 1815) and Bayh (Senate Amend-
nment No. 1913). At that meeting, the Board, without dissent, directed me to write
this letter for .our consideration and fox thle record to express our support of
both amendments.

As you know,. the JCET was founded in 1950 as the Joint Committee on ETY
to lead the effort to reserve channels for educational television. Our interest in
such newer communications technologies as cable and satellites in no way dimin-
isbes our concern with instructional and public broadcasting.

In reference to MIr. Mathias' amendment, we believe that a system of com-
pulsory licensing of copyrighted mater.als is both just and necessary if public
radio and television are to fulfill the role which the Congress intended for them
in the Public Broadcasting Act of 1967.

Commercial broadcasting provides neither model nor analogy by which public
bruadcasting's need for timely access to copyrighted materials can be measured.
The widely varied fare wLich makes up the public broadcasting schedule taps a
potentially limitless range of nondramatic literary and musical works, sound re-
cordings and pictorial, graphic and sculptural workls. Still more important, public
radio and television are decentralized, grass roots, systems. The network pro-
grains seen on PBS are Tiot produced by the network, but by public television
stations and other agencies. National Public Radio leans heavily on its member
stations for the production of its network-distributed programming.

Only a system of compulsory licensing can provide the hundreds of noncom-
mercial radio and television stations with timely access to materials for local and
network programs while, at the same time, assuring that copyright holders will
be adequately and fairly recompensed.

In the matter of Mr. Bayh's amendment, the JCET holds that removal of
arbitrary restrictions on the number and life of copies of instructional programs
made by governmental bodies and other nonprofit organizations is necessary to
provide a climate in which well-produced, educationally sound, instructional pro-
grams can flourish.

As we said in my testimony of July 31, 1973, to the Senate Subcommittee on
Patents, Trademarks and Copyrights:

"All our experience testifies to the fact that instructional programming of the
highest quality-particularly in television-requires substantial resources.
Rather than rely on what their ov it limilted resources can provide, school sys-
tems, state-wide agencies, and noncommercial broadcasters are coming together
to form consortia to finance instructional series for their own use and for sharing
,with other educational groups. In order to achieve financing and recoup she sub-
stantial investments lhich are required for program series which are profes-
sionally produced under the guidance of educational experts in cortent and
methodology, the programs must be available for widespread and prolonged use.
Because instructional broadcasting-and particularly instructional television-
is at last emerging from the cottage indust.y stage, we suggest that statutory
limits upon the number of tape copies which may be made, or their useful life,
are counterprcductive."
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The members of the Joint Council on Educational Telecommunications urge
that these amendments be introduced in the current session and adopted as a
part of H.R. 2223.

Thank you for the opportunity to express our views.
Sincerely,

FRANK W. NORWOOD,
Executive Secretary.

Attachment.
1974 JCET MEMBERSHIP

Agency for Instructional Television.
American Association for Higher Education.
American Association of Community and Junior Colleges.
American Association of School Administrators.
American Council on Education.
American Library Association.
Association for Educational Communic tions & Technology.
Corporation for Public Broadcasting.
Council of Chief State School Officers.
Great Plains National Instructional Television Library.
National Association of Educational B? oadcasters.
National Catholic Educational Association.
National Education Association.
National Public Radio.
National University Extension Association.
Public Broadcasting Service.
Indiana Higher Education Telecommunication System.
New Jersey Public Broadcasting Authority.
Pennsylvania Public Television Network.
Southern Educational Communications Association.

Mr. RASTENsiEEn. The Chair will call a recess because there is a
second quorum on for a period of 10 minutes. ]We will reconvene at
11 :40. Until that time, the subcommittee stands in recess.

[Quoru.n recess.]
Mr. KAsTENMEIEim. The hearing -will come to order.
When we recessed we were about to call as witnesses opponents of

the Iafthias and Bayh amendments. Shortly other members, hopefully,
will join us. I would like to call and to grect represeniting the American
Society of Composers, Authors, and Publishers (ASCAP), general
counsel, Mr. Bernard Korman; who has been with us b.fore and his
statement is joined in by SESAC and by the National Music Publishers
Association.

I am pleased to greet. representing Broadcast Music, Inc., AMr.
Edward MI. Cramer, president and Mr. Edward VW. Chapin, counsel to
the organization.

Following these representatives of nmsical interests, I would like
to greet the Association of American Publishers, Inc., Charles Lieb,
counsel, and the Authors' League of America, Inc., Irwin Karp,
counsel.

ZMr. Karp has been before ub many times and has testified on many
issues. Also, I am told that we have here Mr. Townsend IIoopes, presi-
dent of AAP, the Association of American Publishers, and iMr. Ivan R.
Bender, Educational ,Media Producers Council and Mr. Jon nBaum-
garten on behalf of Macmillan Inc. and on behalf of Harcourt Brace
Jovanovich.

Gentlemen, I guess you are outnumbered by your opponents. MIay I
call first on WIMr. Chapill ?
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TESTIMONY OF A PANEL COMPOSED OF WITNI~",aES OPPOSING THE
LEGISLATION: EDWARD M. CRAMER, FY6: a.X T, BROADCAST
MUSIC, INC., ACCOMPANIED BY EDWARD W. JHAPIN, COUNSEL;
CHARLES LIEB, pOUNSEL, THE ASSOCIATDI ' OF ABERICAN PUB.
LISHERS, INC.; IRWIN KARP, COUNSEL, AUTHORS' LEAGUE OF
AMERICA, INC.; AND BERNARD KORMAN, GENERAL COUNSEL,
AMERICAN SOCIETY OF COMPOSERS, AUTHORS & P]UBISHERS
(ASCAP)

iMr. CIIAPIN. 'Mr. Korman will deliver statements. Ve will be pre-
pared to answer any questions you may have. Also SESAC has read
ASCAP's prepared statements to be submitted for the record on both
the Mathias and Bayh proposed amendments and SESAC' wishes to
join in both statements.

Thank you.
Mfr. KASTE',.EIFER. Your statement is duly noted and may I say that

all statements heretofore submitted to the committee on behalf of those
present at the witness table and on behalf of those organizations will
be accepted and made part of the record without objection.

[The documents referred to follow :]

JOIST STAT'EMENT ON BEHALF OF: ASS6CIATION OF AmERICAN PUBLISHERs, INC.;
THIE AUTHORS LEAGUE OF AMERICA; EDUCATIONAL MEDIA PRODU.*ERS COUt-IL;
IIARCOURr BRACE JOVANOVICH, INC.; AND MACMILLAN, INC.

MIr. Chairman and members of the subcommittee, I am Charles H. Lieb, a
member of the law firm of Paskus, Gordon & Hyman, New York City. Mi} testi-
nllly today is offered on behalf of the Association of American Publishers, Inc.,
for whom I am copyright counsel, and for the Authors League of America
represented 'by its counsel, Irwin Karp; The Educational Media Producers
Cour.cLl represented by Ivan Bender; and Harcourt Br..ce Jovanovich, mnc., and
M. acmilian, Inc., represented by Jon Baumgarten of the law firm of Linden &
Deutsch. These ire the parties who create, license, sell and derive income from
much of the work printed, recorded and in audiovisual form, which would be
affected by the propubed amendment. Mr. noopes. president of the Association of
American Publishers, MIr. Hoffman, chairman of its copyright committee and
Messrs. Karp, Bender and Baumgarten are with me and will be glad, as will I, to
answer your questions.

We oppose the request of educational and broadcast' ;, organizations for the
substitution of a new and drastically different section 1 ' .o) for tl.at presently
contained in H.R. 2223. Indeed we think that that section, as r.6o written. is
overly generous and should be revised to accord ^Nith the delve copy and five
-year limitations of your 1973 Bill; H.R. 8186.

Section 112(b) of H.R. 2223 presently reads as follows:
(b) Notwithstanding the provisions of section 106. [Exclusive Rights in Copy-

righted Works] it is not an infringement of copyright for a governmental body
or other nonprofit organization entitled to transmit a performance or display
of a work, under section 110(2) [referred to below] or under the limitations
on exclusive rights in sound recordings specified by section 114(a), to make no
more than thirty copies or phonorecords of a particular transmission program
embodying the performance or display, if-

(1) no further copies or phonorecords are reproduced from the copies of
phonorecords made under this clause; and

(2) except for one copy or phonorecord that may be preserved. exclusively for
archival purposes, the copies or phonorecords are destroyed within seven years
from the date the transmission prograr- was first transmitted to the public.
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Section 110(2) provides in substance that the broadcast of a performance of
a nondramatic literary or musical worlk or of a displaj of a work is not an
infringement if:

(A) the performance or display is a regular part of th- Jystematic instructional
activities of a governmental Lody or a nonproflt edu.ational institution; and

(B) the performance or display is directly related and of material assistance
to the teaching content of thJe transmission; and'

(0) the transmission is made primarily for:
(i) reception in classrooms or similar places normally devoted to instructio. or
(ii) reception by persons to whom the transmission is directed because their

disabilities or other special circumstances prevent their atteL an e in classrooms
or similar places normally devoted to instruction, or

(iii) reception by officers or employees of govenmental bodies as a part of
their official duties or employment.

The substitute section 112(b) as proposed by the educational and broadcasting
organizations, would read:

Notwithstanding the provisions of section 106, it is not an infringement of
copyright for a governmental body or other nonprofit organization entitl d to
transmit a performance or display of a work under section 110(2) or 114(a) to
make copies of a particular transmission program tmbodying the performua.nce
and display, and to distribute such copies for transmission by or through other
governmental bodies or nonprofit organizations.

The differences between Section 112(b) as now written and as proposed are:
(i) The prohibition agalnst making more than 30 copies would be climinatcd;

thus permittingthe making of an unlimited number of copies.
(ii) The requirement that all copies except an archival copy be destroyed

within 7 years from the date the transmission prograni was first transmitted
would be eliminated; thus permitting the copies to be kept, used and reused
over an indefinite period.

(iii) The authority to "distribute--copies fer transmission by or through other
governmental bodies or non-profit organizations" would be added; thus per-
mitting the distribution to and the broadcast of programs by other govern-
mental cr non-profit organizations, and indeed, even 'without requiring that the
later transmissions be a regular part of systematic instructional activities and
be otherwise subject to the requirements of section 110.

We think the suggested substitute for section 112(D) is nAwise and unfair.
In the long run, it would impede the development and distl;bution of instruc-
tioral material and therefore would injure rather than aid the cause of education.

We will elaborate on the principal reasons for our opposition.
1. The amenldment would disaort your Cotznmittec's original purpos8e to protect

"epherneral" recordings.
Ephemeral (.neaning lasting for a brief tlir., or short-lived or sharply lim-

ited in duration) reccrding rights appeared 2or the first time In the 1965 House
Bill, H.L. 4347. Mindful of the ephemeral concept, your Committee would have
permitted only one copy to be made of a performance and would hai e required
that it be destroyed in 6 months time unless preber; ed for arclhival purpose only.

The 1967 bill, H.R. 2512, represented in your Committee's words a liberalization
of the ephemeral recording privilege, but in your report (Report 904-3) you
emphasized that the section was "still firmly lbased on the traditional concept of
ephemeral recording as mere tcchnical adjuncts of broadcasting that have no
appreciable effect on the copyrigllt owner's rtghts or ?markct for copies or phono-
records". (P. 00, emphasis added). Uinder the section as drafted In 1907, a non-
profit organization which cnuld transmit a work under the instructional broad-
casting exemption of section 110(2) would be free to make two copies and to use
them for transmitting purposes for one ycar. More, ,r, under that section the
ephemeral recording could not have been used in a transmilsion covering a geo-
graphic area having a radius of more than 100 miles.

These limitations were removed from the 1967 bill bJ n floor amendment which
was adopted without debate and without opportunity for authors and publish-
ers to explain why the limitations on the recording privilege were fair and
necessary.

Thle 1909 Senate bill and the corresponding HIouse bill would have permitted
twolve recordings, for use over a five year period, and this was increase(d to thirty
copies and a seven year period in the 1974 and the current Senate and House bills.

IWe thought t', 12 copy--5 year limits were too br,,ad, but withileld our objec-
tion-hoping that accommodation could produce *i;reement oil an acceptablle
bill. We thlink the 30 copy-7 year limitation is unwarranted and unreasonable.
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The proposed amendment however would remove all limitations and bears ao
relation to ephemeral recordings. On the contrary, it would countenance the pro-
duction and sale of broadcast recordings on a continuing and permanent, and not
on an ephemeral basis.

The recordings which could be made and utilized under the proposed amend-
ment would not be "short-lived" or "sharply limited in duration", nor can they be
viewed as mere steps in the technical broadcast process. Instead, they would be
independently existing works-objects of commerce in and of themselves-
usable, reusable and copyable without limitation-produced by well-paid profes-
sional program developers.

2. The amendment would stunt private sector development of educational
materials.

Section 110(2), generally speaking, permits a governmental body or nonprofit
educational institution to broadcast copyrighted nondramatic material without
the copyright proprietor's consent and without payment, provided that the pro-
gram is made a part of systematic instructional, activities and is made primarily
for classroom reception. This would be a serious invasion of the copyright owner's
rights and markets, but up to now has been considered tolerable because of
limitation on the number and the use of program recordings that might be made.

The amendment in conjunction with section 110(2) world remove all such
limitations. If adopted, nonprofit and governmental organizations could pre-
empt a literary work or educational material developed at great expense by pri-
ate sector authors and publishers by broadcasting it under the provisions of sec-

tion 110(2), and by recording and sclling or otherwise distributing it in unlimited
N 1,ulesale quantities to an unlimited number of other norprofit or governmc:ntal

organizations.
Authors could be severely injured by such a broad privilege to broadcast copy-

righted works without consent or compensation. The impact of "live" broad-
casts as permitted by section 110(2) is serious enough, but to eliminate the
ephemeral nature of the broadcast by granting an unlimited right to make and
distribute recordings of the broadcast would infinitely compound the injury.
Moreover, the educational publishing and audio-visual industries which produce
materials intended for or adaptable to broadcast use would find it difficult to
survive this kind of expropriation.

By permitting, without consent or agreement, the unlimited distribution of
copies of instructional programs incorporating cops righted works, the amend-
ment would deprive producers of filmed educational material of a substantial
part of their natural market. By increasing the audience for free broadcast use
of literary uorks, the amendment would further attenuate that market. And by
permitting the nonseqtiential showing of educational audiovisual materials,
much of the value of the materials is lost to their creator and producer.

It was for these reasons that your Committee in 1967 said that it was not
adopting changes, similar to those now proposed, which "could convert the
ephemeral recording privilege Into a damaging inroad upon the exclusive rights
of reproduction and distribution." (Report 90-83, p. 00)

3. The amcendmnnt would foster government control of curriculum tnaterial.
If the private sector is to be "squeezed out" as a source for educational broad-

cast material the sole source will be government-either directly or through
foundations and so-called "public" corporations. Thus we would have come full
cycle-for in our effort to promote access to a diversity of literary material, we
would have subjected literary works to monolithic government control.

4. The amendment is unnecessaryl.
Neither instructional broadcasting nor public education has any need for the

broad exemptions from copyright 'hlich they now requebt, and your Committee
andl the Senate Judiciary Committee and the Register of Copyrights have so
stated. The gradual enlargement of the exemption (rom the 1905 provision for a
six month use of a single copy of a broadcasl rec Ing is outlined in OMNIBUS
COPYRIGHIT REVISICG., COIMP&RATIVE Al ~1,YSIS OF THE ISSUES pub-
libhed in August 1973 by Cambridge Research Institute. In discussing the revision
bill then pending (12 copies for use over five years compared to 30 copies over 7
years in the present bill) the authors make the following comment:

"While it is undoubtedly true that they (the instructional broadcasters) would
like unrebtricted rights to make copies that the ltouse-passed bill would give
them, they also undoubtedly recognize that they do not need that broad an
exemption." (P. 01)

There is neither need nor justification for the proposed amendment. We urge
the Subcommittee to reject it and to retain section 112(b) as presently drafted,
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but to reduce the limitations on copies from thirty to twelve and the use period
from 7 years to live.

JOIsT STATEMENT ON BEHIALF OF: ASSOCIATION OF AMERICAN PUBLISHERS, THE
AUTHORS LEAGUE OF AMERICA, EDUCATIONAL MIEDIA PRODUCERS COUNCIL, I!AR-
cor. r BRACE JOVANOVICII, INC., MIACMtILLAN, 'INC. ON THE PROPOSED "PUBLIC
fBRO0DCASTINO" AMEND3MENT

Mr. Chairman, my name is Irwin Karp and I appear for The Authors League
of America. Accompanying me are Townsend Iloupes' Alexander HIoffman and
Charles Lieb, appearing for the Association of American Publishers; Ivan

3Bender, appearing for the Educational Media Producers Council; and Jon
Bniullgarten, of the law firm of Linden and Deutsch, appearing for IIarcourt
3race Jovanovich, Inc., and Mhacmillan, Inc.

We oppose the demand by IPblic broadcasting organizations for a compulsory
lic isfing system which would enlpower public broadcasters and producers to
expropriate books, poems and other literary works and use them on programs
,nithout the copyright owners' permission, at fees to be fixed by the Copyright
Royalty Tribunal and distributed by the Copyright Office. The Amendment de-
manded by public broadcasters is the first effort to subject books and other
literary works to expropriation l,y compulsory licensing. Becaube sudl arbitrary
seizure of literary works would be so damaging and unfair to authors and
,ul,li.hllers, we are submitting this joint statement to present the views of a
substantial cross-section of this country's literary community.

The Authors League is the national society of professional writers and
drmanttists, with a nemlnbershil, of 6,500. The Association of American Publibsers
Is anl association of 260 firms which. in tile aggregate, publish the vast nmajority
of this country's books. Harcourt Brace Jovanovich, Inc. and Macmillan. Inc.
are two of the largest American publishers and are not affiliated nwith the
Association. The Educational 'Media Producers Council is an association of firms
which produce audio-visual works for schools anld othtr educational institutions.

I will slnmmari7A! the ic:nt statement, which we ask be included in the record;
and nmy colleagues and I will be pleased to answer your questions.

1. THE PROPOSED AMENDMIENT VERSUS VOLUNTARY ARRkNGENMENTS

VWe assume public broadcasting spokesmen will ask your Subcommittee to
nadopt in substance: the Amendment proposed lnst year by Senator Mathias (No.
1815). This was not included in the 1974 Senate Copyright Revision Bidi and has
not yet been introduced In the Senate this year. Senator McClllan's Subcom-
mlittue recently decided not to include the proposed Amendment in the 1975
Stnate Bill and, instead, urged the parties to reach reasonable, voluntary ac-
c,,mi,,,loations for licensing the use of copyrighted orks on public broadcasting
,rr.trrnmns. We submit for the record, a copy of the Sublcommittee's statement.

As tile statement indicates. meetings hnae been held l,y atthor/lpublisher and
pulicll broadcasting representatiies, at the Sulcomnilittee's suggestion, to worl;
,lut ollluntary lictnsing arrangements. Considerable progress has been made in
devtcliping voluntary procedures, discussed elo,w, for slmnlle and Inexpensive
ilet.n.ing( of literary works for use on public broadcnsting l)prorams. 1Io e er. ;ve
;elv informt d a few days ago that the Public Broadcasting System la. decided

to re jt t tht-se rt.aslonable voluntary nccomlnodatit,ns and press their del'iand for
ua (c,,lll.ulory lie'nsing s.ystem. Presumably the other public broadcasting organi-
zations also will take that position.

In so doing. they are spurning both the request of Senator TMcClellan's Sulh
tolmmittee and the recommendations made by the Corporation for Pul,lic Brond-
casting's Advisory Counll l of National Organizations, in its March 197;i Report
to the Corporation ("Public Broadcasting and Education"). Tn its report. the
C.P's Advisory Council stated at page 37 and again at pace 72 that the problem
of clearning rights reqlnires "cooperative action" and that the C('RB .hould take
the initiative In brlncing the interested Ipartie§ together to establish a "continu-
ing mlechanism" for clearances.

Author and publisher representatives are willing and ready to continue
working with public broadcasting to establish voluntary licensing arrangements.
And we are certar-. that our discussions with public broadcasting representatives

ill le resumed. and can achieve a reasonable voluntary accommodation if
your Subcommittee rejects the demand that a compulsory licensing system be
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written into the Copyright Revision Bill. Indeed, we are prepared to make the
voluntary licensing s stem available even if public broadcasting representatives
refuse to resume our joint negotiations.

2. THE SCOPE OF THE AMENDMENT

On its face, the Mathias Amendment appears to allow unlimited "public
broadcasting" use of books, poetry and other non-dramatic literary works,
including their adaptation as dramatic or documentary programs, and the read-
ing of entire works or substantial portions. However, in a meeting with repre-
sentatives of the Authors League, Senator Mathias-statedrthat his amendment
was not intended to permit the adaptation of literary works for dramatic, docu-
mentary or other public broadcasting programs; an interpretation he later
confirmed in a letter to the Authors League. But the Senator indicated his
amendment contemplated uses "in a more-limited fashion"-apparently meaning
the reading or recitation of an entire book, poem,.short story or article, or of a,
substantial portion in excess of fair use. Public broadcasting spokesmen have
told us and the Senate Subcommittee's staff that their interpretation coincides
with the Senator's, and that their proposed compulsory licensing amendnlent
was not intended to permit dramatization -or- adaptation of ,iterary works.

3. OUR OPPOSITION TO A COMPULSORY LICENSE SYSTEM FOR READING, BECITATION OR
DISPLA.Y OF LITERARY WOBKS

As we advised Senator Mathias, the literary community is totally opposed to
compulsory-license expropriation of literary works for reading or similar use.S
on public broadcasting, because it would cause s'erious damage and needlessly
establish a dangerous precedent. In most instances, authors and publishers will
license readings from their books, poems and other works on public broadcast
programs for reasonable cumpensation. Indeed, ,such licenses are now granted for
very modest fees, and often gratis. M.:eover, many uses could be mad. -ithout
permission or payment, since they fall within the limits of fair use.

But there are occasions. when an autthor or publislier nould decline to pei.nit
a reading or similar use because of the serious eccnomic or aesthetic Damage it
might cause. Compulsory licensing would deprive him of that fundamental right.
And it would deny all authors and publishers the ol;poi'tunity to negotiate
reasonable compensation. Both consequences are discussed below.

There is no reason to inflict the regressive effects of compulsory licensing on
authors of books, poetry, artiles, and short stories, or their publishers. Licenses
to use these works in public broadcasting programs can be obtained under
voluntary arrangements at a lesser cost and administrative burden to all con-
cerned, including broadcasters, than under the compulsory licensing system
they demand. Our subsequent discussion demonstrates this. Furthermore, the
regressive effects of compulsory licensing on authors and publishers would be
compounded as public broadcasting continues to grow, to increase its resources,
and to expand its use of non-dramatic literary works.

4. THIE NATURE OFPUBLIC BROADCASTING

(i) The proposed compulsory licensing amendment wVuld apply primarily
to "public broadcasting" programs. Under Sec. 110(2) of tlhe Copyright Re% ibiol
Bill, an "instructional prugram" is one that forms part of an educational insti-
tution's or government body's "systematic instructional ac:tivities". Most of the
late afternon and eiening programs on public br,'adcasting stations--e.g. Nvw
York's AVWNET and Washilgton's WETrA-are not "instructional programs"
under Sec. 110(2). In other words, such "public broadcasting" programs as
"Feeling Good", "Nova", "Theater in Anmerica", "Wall Street Week", "Washington
Week in Review", "Firinb Iine" and "Book Beat" are not "instructional pro-
grahs"'; they are not exemll, t from copyright under Sec. 110(2). But the produlters
and broadcaster.h of suchl programs would be emlpered to exrlopriawe literarl.
works for the program., under the compulsory licelnsing ostejn demanded 13.%
pulblic broadcasters.

(ii) As the Senate Judiciary Comnlittees report noted, "the programmning
of public television includes an increasing emphasis oni programs of an enter-
tainment or general culture nature. . ." (S. Rept. 93-9S3, p. 128). The Register
of Copyrights noted that "as fa medium for entertainment, recreation and coul-
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munication of information" much of this programming "indistlnguishable frum
a good deal of commercial programming.' (H. Rept. 93-83, p. 42).

(iii) In his comments, made several years ago, the Register also noted "the
large audiences (such programming) is now reaching, (and) the vast potential
audiences that are awaiting it." (ibid) Indeed, much of public broadcasting's
programming is aimed, no less than commercial stations, at building and reach-
ing large audiences. The MONTY PYTHON show and UPSTAIRS-DOWN-
ST. -RS are not classroom instruction; they were bought by U.S. public broad-
casters at substantial prices becausgethey would "sell to audiences."

(iv) Public broadcasters and producers spend large sums of money to create
many of their programs. According to Its 1974 Annual report, the Corporation
for Public Broadcasting distributed $48 million dollars in grants and awards in
that fiscal year. Large sums also were received from giant foundations, business
corporations and other public sources. The total program cost of the series FEEL-
ING GOOD was $7.1 million, the Report tells us, for 26 segments; and it informs
us that the total cost of THEATER IN AMERICA was $2.i million, for NOVA
$1.03 million (p. 8).

(v) Several programs are heavily financed by large business corporations who
act like sponsors, and derive the same benefits they obtain from underwriting
(i.e. "sponsoring") commercial television and radio programs [See Par. 4 (iii)].

(vi) Public television and radio do not broadcast the work of amateurs. Their
programs are created and produced by professionals-executives, directors,
producers, writers, actors and technicians who are well paid for their services.
For example, the elaborate production facilities and headquarters of National
Public Radio, vastly out-stripping those of most commercial radio stations, are
operated by a large staff of well-compensated professionals.

(vii) As is indicated below, public broadcasting negotiates on a voluntary basis
for the services of its employees, including those who create program materials;
for the programs it leases from domestic and foreign television producers; for
fhe films it leases from motion picture companies; and for the myriad of other
facilities, goods and services it requires.

(viii) Public broadcasting copyrights its programs and exploits a many
marketplaces; e.g. it distributes tapes and film recordings for non-t.. .ical ex-
hibition, fur cable origination and for foreign broadcasting; it sellz cassette
recordings of radio programs.

5. THIE 1 .OPE OF THE "NOT-FOR-PROFIT" EXEMPTION IN THE FRESENT COPYRIGIHT LAW

Proponents of the 'Mathias Amendment argue that public television and radio
enjoy a.blanket "not-for-profit" exemption under the present Copyright Act which
permits them to use books and other non-dramatic literary works without per-
mission or payment. This is not the case.

(i) The "not-for-profit" limitation on the author's right to read or deliver his
work [Sec. 1 (c) ] dates back to 3909 when a livec reading might reach an ;audience
of a few hundred, at most, in an auditorium or lecture hall. No one foresaw
that a lire reading could reach an audience of hundreds of thousands or millions
if done on public television or radio stations. or networks.

(ii) The present Copyright Act does not impose a "not-for-profit" limitation on
the author's right to make a recording or transcription of his boo'. .r other
literary work, by which it may be delivered or presented. His perni, ,,on and
compensation are required, whether the recording is made by a "for-p,ofilt" or
"not-for-profit" organization. Most of the material broadcast by public stations
consists of recorded programs. And for the most part, such a recording is not
the transcription of a lit e program created by the station-placed on tape simply
to permit its broadcast at a later time. On the contrary, the vast majority of these
recorded programs are created bh production centers, individual stations or in-
dependent producers for distribution to many public broadcast stations. They are
created by one production entity for future broadcast by many other stations
just as motion picture companies or independent commercial television pro-
ducers produce on film or tape such recorded worlks as motion pictures. television
series, television documentaries, game shows and other "recordings"-for syndi-
cation to independent commercial stations, sale or lease to the three commercial
networks, and for dissemination to public and instructional broadcasting stations.

Authors and publishers believe that both the letter and spirit of the present
Copyright Act require that their pernission must be obtained now to mlake use
of their works in such recorded programs. And public and instructional broadcast-
ing producers do request and receive these permissions, voluntarily, at very
modest fees.
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(iii) It is highly doubtful that some public broadcasting stations, and many
programs, qualify as "non-profit" for the purpose of those provisions of Sec. 1
which are subject to a "not-for-profit" limitation. MIany programs are heavily
financed by bubiness concerns who act like "sponsors", and derive the same bene-
fits they obtain from underwriting (i.e., sponsoring) commercial television and
radio programs. EXXON, MIOBIL, XEROX, IBMI and other industrial giants
make no secret of their financing of public broanl est programs. In addition to
"credits" on the programs, they purchase newspaper advertising announcing their
financial support, so the public will know it should be grateful to them for the pro-
grams. This, as Yeowvoeck has noted, is the earliest and still one of the mosteffec-
tihe forms of broadcast advertising. It wins the good will of potential customers
without alienating some of them as "hard-sell" commercial would (NEWSWEEK,
Dec. 2, 1974; p. 92). As to the effect of sponsorship on the not-for-profit limita-
tion, see: Associated Music Publishers, Inc. v. Debs MemGrial Radio Fund, Inc.
141. F. 2d 852 (2d Cir. 1944) ; Rehalucr v. Killiam Shows, Inc., et al. 379 F. Supp.
723 (SDNY, 1974).

(iv) Elimination of the "not-for-profit" exemption for a live reading of a
literary work on public television or radio is not, therefore, the drastic change
which some Mathias-amendmelnt proponents claim. Thus, the House of Represent-
atives and the Senate have approved the change, as did the Copyrighl Office.
It should also be stressed that Sections 1 (b) and 7 of the present Copyright Lavw
now prevent any public broadcaster from dramatizing a literary work or adapt-
ing it into a television documentary or other program.

6. AUTHORS WILL BE THE VICTIMS OF COMPULSORY LICENSINO

alost established authors of novels, poetry, biographies, current histories and
other works of general interest own the rights to use their books in television,
radio and motion pictures and receive all the income from such uses. Even where
the publisher is authorized to license these rights, most of the income is paid
to the author. So far as these types of books are concerned, authors rather than
pub!ishers would be the principal victims of a compulsory licensing system for
literary works.

7. UNAUTHORIZED USES UNDER COMPULSORY LICENSING WOULD SERIOUSLY INJURE
AUTHORS AND PUBLISHERS

Even public bioadcasting spokesmen have recognized that unauthorized drama-
tizations, or adaptations of boko. on documentary programs, could inflict great
economic damage on authors and publishers. Such expropriations, or the possi-
.,ility of them, would prevent authors and publishers from licensing their books
for use by commercial broadcasters or motion picture companies. For this reason
Senator Mathias stated, and public broadcasting spokesmnen conceded, that his
proposed amendment would not permit exopulriation of books for purposes of
dramatization or aoaptation.

The unauthorized reading of an entire literary work, or substantial portion of
it, under a compulsory license also can be damaging. Thus while most authors
might voluntarily license such uses for public broadcasting, there will be occasions
when a writer will decline to grant a license---xercising his basic right to decide
whether and when particular uses of his Niork should be made. Unauthorized read-
ings of a novel to large public radio or television audiences may prevent the author
from licensing its use to commercial television or motion picture producers. t'nau-
thorized repeated broadcasts of the reading of a children's book on public stations
Inay destroy the author's opportunity to license its use in commercial records or
audio-visual productions.

If the reading of a particular book may increase the sale of cor,ies (an assump-
tion public broadcast spokesmen frequently make), the cop. Laht owner will take
that into account, and grant the license. But lie is entitled to decide what the
effects may be in particular circumstances. Not only nmay other commercial uses
be plrevented; the broadcasts of readings of some books also may Inhlbit the sale
of copies. For example, the reading of an entire mystery novel, including its
solution, to public radio listeners will decrease its sales Io that audience.

Moreover, a compulsory licensing s3ste;n would depria e the author of his funda-
mental right to protect his reputation and the integrity of his work from the
injury a misuse or inappropriate use w ould cause. The author may believe that
the producer who Intends to expropriate his vworlk under a compulsory licensing
systeim is an incompetent who will mangle it; or that a particular use will dis-
tort it; or even, as is sometimes the case, that a particular work will suffer in oral
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delivery. A compulsory licensing sysl .i a ould deny him the right to protect his
reputation or work against such injax- es by declining to authorize the particular
use.

8. COMPULSORY LICENSING WOULD DENY COPYRIGHT OWNERS REASONABLE
COMPENSATION FOR PUBLIC BROADCASTING USES

Licenses are now being granted voluntarily by some authors and publishers for
the reading of their literary works on public broadcast programs at reasonable,
and often exceedingly modest, fees. Given the hundreds of thousands of works
which public broadc-a.ting can draw on, and the past experience of comparable
license arrangements ir. publishing, it is clear that such fees E ould continue tot be
set at reasonable and modest levels by voluntary arrangements. Compulsory
licensing would have a different and damaging consequence to authors and pul,-
lishers. Its effect, and indeed the likely objective of its proponents, was stated by
the Public Broadcasting System: "public broadcasting royalty payments must he
held within low budgetary constrictions." (PBS Comments on the Mlathias
Amendment, to Senator McClellan's Subcommittee; 1973; p. 7). The answer to
this objective was given by the Senate Judiciary Committee, when it noted that
while public broadcasting stations "may deserve greater financial assistance,
[but] they should not be subsidized by this country's creative talent." (S. Rept.
93-983, p. 128)

A Tribunal or other mass-licensing system cannot establish fair rates for
broadcasting uses of books, poetry or other literary works. The economic situa -
tion is drastically different from that involved in licensing the performance of
music. For one thing, a successful musical composition will be performed re-
peatedly in the same or different renditions without diminishing its appeal to
the same audiences; and the composer and publisher are compensated on the
basis of the number of performances. A broadcast audience will not listen to
repeated readings of the same book. Moreover, the value of broadcast rights for
different books and poems vary more widely than d,, the value of broadcast
rights for musical compositions. The reading of verses from a book for young
children cannot be equated. on an arbitrary time-fee basis, with the reading of
a successful novel or the poems of a Nobel Prize winner.

A comrlulsory license/royalty tribunal system is too inflexible to establish for
all books, poetry, articles and other literary worhk reasonable royalties that
would take accoant of significant differences in: the success and value of in-
dividual works, author's stainding and repptation, types of programs, production
budgets and degree of "spontsorship", and kinds of -uses. Such a system would
lower the author's or publisher's remuneration for extensive use pf a valuable
literary work on a high-budget public program to the'lowest common denominator
of fees for much less valuable works used casually on Inexpensive programs.

Moreover, the high dual costs of administering the Tribunal's rate-fixing ac-
tivities and the Copyright Office's distribution functions would drastically re-
duce or zliminate the compensation paid to the author or publisher under the
compulsory licensing system. Finally, the system would deprive the author and
publisher of the fundamental right to decline a license if voluntary negotiations
do not produce a fee he deems reasonable.

9. PUBLIC BROADCASTING DOES NOT NEED COMPULSORY LICENSINGO IN ORDER TO CE.EA'S
PROGRAMS

Nothing in the Copyright Act or Revision Bill prevents any public broadcaster
or producer from creating and broadcasting a program on the same subject mat-
ter that is dealt with in a copyrighted book or other literary work. He is free to,
use the same sources, narrate the same facts and describe the same events re-
ported in the copyrighted work. All the copyright does is prohibit the public
broadcaster, or anyone else, from substantially copying the author's expression
of the material rather than independently creating his own script.

Moreov.r, public broadcasters have the privilege of quoting, i.e. reading or
reciting, excerpts from any copyrighted work under the doctrine of fair use,
without permission or payment. A substantial proportion of the uses public
broadcasters might make of literary works fall within the doctrine, and thllu.
furnish no justification for 'inflicting a compulsory license system of, expropria-
tion on authors and publishers. In our meetings. with public broadcasters ill re-
cent weeks. we offered to discuss the formu.ation of guidelines fur fair use, and
we are ready and willing to continue that discussion.
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10. PUBLIC BBOADCASTING CANX 1UNCTION EFFECTIVELY r/DER VOLUNTARY LICENSING
ABRAINGEMENTS

Public broadcasting spokesmen point to alleged "difficulties" in obtaining volun-
tary licenses as a principal justification for imposing a compulsory licensing
system on authors and publishers of literary works. The "difficulties" are grossly
exaggerated; and inconveniences that may occur occasionally can be avoided
under voluntary arrangements, by simple procedures which we have been dis-
cussing with public broadcasting representatives [see (iii), below].

(i) Public Broadcasting's BEperience With Voluntary Licensing

Licenses to read from books, poetry, etc. would hardly constitute a significant
part of public broadcasting's licensing activities. In our discussions, one of the
public broadcasting spokesmen mentioned that programs using suchll material
probably constituted a very minor portion of all public televisior programs. By
contrast, the operations of public broadcast stations and producers depend on the
contracts they negotiate with officers and executives; commentators, performers
and announcers; producers, directors and script writers; cameramen, film edi-
tors and artists; musicians and electricians; stagehands, janitors and other help:
and the unions representing some of them. All of these agreements are negotiated
on a voluntary basis. No compulsory license system compels these people to make
their services available to public broadcasting, at salaries fixed by a "tribunal"
without their consent.

Much of public broadcasting's programming consists of original material cre-
ated for it by its script writers, directors and producers-working under arrange-
ments negotiated voluntarily. The Mathias Amendment would not consnript their
creative service. In addition, public broadcasters negotiate voluntary licenses to
broadcast motion pictures, plays, programs produced by independent domestic
producers, and television and radio programs produced by foreign brbadcasters.
The Mathias Amendment would not expropriate any of these copyrighted works,
which constitute a large proportion of U.S. public broadcasting's programming.
It would not subject them to compulsory licensing. It should not. The point is that
public broadcasting can and does obtain most of its program materials by volun.
tary arrangements and licenses. It can and should use voluntary arrangements
when it seeks to use material from copyrighted books and other literary works.

In this connection it should be remembered that some of the most successful
programs broadcast by U.S. public broadcasting stations are produced by the
British Broadcasting Corporation, a very public, non-profit entity, and by other
British producers. Indeed the major programs on U.S. public television based on
literary works were produced by these British organizations which obtain the
rights from authors and publishers by voluntary arrangements, not by a com-
pulsory-license system of expropriation.

(ii) TVWht a "License" is

A license to read a book, or portion of it, on a public broadcast program is not
a contract drawn separately for each use. The license usually is a zhort printed
form which contains all the terms. The station or producer simply inserts <lesig-
nated information to identify the material to be used and the type of program
use to be made. As is the case with thousands of comparable licenses used for
decades in publishing, this is done by laymen, not lavyers or "experts". Publish-
ers and authors' agents have prepared such forms for various types of broadcast-
ing uses, and some public broadcasters and producers also have prepared them.

(iii) Use of a Recommendled Stantdard Fotr

Representatives of authors, publishers and public broadcasters-some of whom
are appearing here today-have been holding a series of discussions to work out
voluntary arrangements to further simplify and expedite the licensing procedure.
A principal component would be the use of a recomnlended, standard license form.
We have spent many hours working on this. Both sides have drafted and re-
drafted a proposed form, and discussed it at length in our meetings. It is fair to
say that both sides are close to agreement on the document. This form would
eliminate a primary source of delays and confusion, which public broadcasting
spokesmen are wont to characterize as "difficulties." In large part, these are
simply due to inadequate information. A station requesting a license, often by

57-786--76-pt. 2 -1
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letter, may omit such data as the title of the book, the author's name or the pages
to be used. This causes time-consuming rounds of correspondence.

The recommended standard license form would eliminate such delays. The
form would be made available for use by all public broadcasters and j-roducers,
publishers, authors and their agents. The information required to complete
the license is clearly called for on the form. Everyone involved would know
what data was required and where it should be placed. Everyone would know
where each provision of the license appeared, and what it means.

(iv) Publio Broadcasting Employees are Capable of Preparing License Recquests

Public broadcasting spokesmen have argued that the preparation of license
requests is too difficult for employees of their stations to cope ith. This is not
so.

(1) Similar licenses have been employed in publishing for many decades to
obtain permission to quote extensive portions of copyrighted works in other books,
text books, anthologies and periodicals. Countless individual authors have ob-
tained these licenses to reprint other people's copyrighted material in books
they are writing or anthologies they are editing,, They complete these forms,
send them off to the copyright proprietors and secure licenses without the bene-
fit of counsel of a staff of employees. Their resources are much more limited than
thwse of the smallest public broadcasting station. But resources are not required.

(2) Many public broadcasters and producers are large organizations which are
easily able to prepare and process these simple licenses. It is unbecoming for a
stat!on like New York's WNET, which is receiving $3 million to produce one
series of programs (NY TIMES, 6.13.75,p.74), to argue it cannot afford the
minimal time and effort required to have an employee fill in a few blank spaces
on a standard license form when the station wishes to use material from an
author's book in a program.

(3) Even the smallest public broadcasting stations receive many of their
programs and many services from centralized organizations. The Public Broad-
casting Service, for example, "distributes programming, assists the stations
in the acquisition of programs... (and) assists the stations by suppying a variety
of materials . . ." [Public Broadcasting System Comments to Sen. McClellan,
cited supra, p. 1]. As the Corporation for Public Broadcasting stated in its
Annual Report for 1974, the Public Broadcasting Service is a "source of member
(station) services";. and in fiscal year 1974, the Corporation paid Public Broad-

casting Service "slightly over $8 million for these services." (p. 9) National
Public Radio performs similar services for its member public radio broad-
casters.

These powerful organizations, with little effort, could assist even the smallest
station adjust to the minimal routine involved in completing and mailing the
standard license form for those of its own programs which might require
lermission from an author or publisher. It should be emphasized that the station
would not have to seek permission for any program, using copyrighted literary
material, which it received from PBS or similar sources. PBS, or the large
organization or station which produced the program, would obtain a license
that covered broadcasts of the program by all public broadcasting stations.

(v) E stablislhmcnt of an "Expediting Office"

When delays occur in securing a license, they are usually due to such minor
causes as the uster's failule to plrovide an item of information (e.g. the book's
title), not mailing the form to the proper address, or oversight in a publisher's
office. The standard recommended license form would eliminate most of these
occasional delays. Clear instructions from Public Broadcasting Service and
National Public Radio to their member stations would eliminate others. In
addition, the Association of American Publishers has agreed, within the frame-

ork of a voluntary licensing arrangement accepted by copyright owners and
public broadcasters, to establish and operat: an "Expediting Office". This office
would check on dela.Ns in processing individual requests for licenses, help re-
solve snags, and provide information to public broadcasting stations and pro-
ducers. Actually they will need little help in adjusting to using the recommended
standard forin. But the Expediting Office would be there to provide assistance,
w\hen needed.
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11. VOLUNTARY LICENSING ARRANGEMENTS WILL BE LESS COSTLY AND LESS BURDEN-
SOME THAN A COMIPULSORY LICENSING SYSTEM.

If a compulsory licensing system were established, someone would have to pay
(1) the considerable costs incurred by the Copyriglt Royalty Tribunal in the

continuing and difficult task of fixing royalties for broadcasting uses of literary
works; and (2) the formidable costs that would be incurred by the Copyright
Office in distributing royalties to countless individual authors for various broad-
cast uses of their works. Its spokesmen assume none or these dual costs will be
borne by public broadcasting. But the system would 'be just as costly if the tax-
payers have to support it. And it would be utterly unfair if authors and publishers
were compelled to pay the high, dualcosts of expropriating their own property-
by deducting them from royalties and thus diminishing even further their compen-
sation for these unauthorized uses of their books, poetry and other works.

Public broadcasting spokesmen also assume that a compulsory licensing system
will not impose an administrative burden and expense on their stations and
producers. This is not so; indeed, the burden and expense would probably exceed
those incurred under voluntary arrangements. Stations and producers would have
to file reports of every use of every copyrighted literary work, giving a complete
identification and describing the type of use made. Otherwise, authors and pub-
lishers would have no way of knowing when their works had been used, and
would be denied the information needed to determine which compulsory license
royalty applied to each particular type of use. Without this information, individ-
ual authors and publishers would effectively be denied compensation. Without the
information, the Copyright Office could not perform the complex task of dis-
tributing royalties to the individuals entitled to receive them. Since public broad-
casting would have to participate in rate-fixing proceedings and appeals, it would
have additional heavy costs to bear.

$ * * * * * *

13. VOLUNTARY LICENSING WILL PROVIDE PUBLIC BROADCASTING V'ITH AMPLE
"ACCESS" TO LITERARY WORKS

(i) The Authlor' Right of Refusal

Public broadcasters argue that compulsory licensing is needed to assure them
"acce.sg" to literary works. By "access" they mean the privilege of using any work,
any time they ask for it. They complain that voluntary arrangements would not
guarantee them that every author or publisher would grant a license each time
it is requested. This 100% certainty is a liuxury they do without in every other
aspect of their operations. As we have noted, there are reasons why an author
or publisher, under certain circumstances, will decline to grant a license-to
protect his or his work's integrity, or his economic interests. His right to refuse
permission for a particular use of his work is one of the fundamental rights
granted by copyright-indeed, it is the essence of copyright, and of every other
form of property.

But public broadcasters' concern over occasional refusals of licenses is totally
unrealistic. They have, and will continue to have, available for use an infinite
supply of literary works-exceeding by many, many times even their most am-
bitious demands for it. There are now several hundred thousand copyrighted
books in print, plus countless copyrighted poems, articles and other individual
works. More than 30.000 new books are published annually in this country; sev-
eral times that number are published abroad. To this enormous mass, add the
hundreds of thousands of books, and the incalculable number of poems, that have
already fallen into the public domain. With this vast, almost infinite, reservoir
of literary -material, it requires a special sense of insecurity to worry that itf
one author, on one occasion, refuses a license--a producer will be unable to find
another work to read or recite. If further security is required, it should be
remembered that frequently the use Intended will fall, or could be brought
within. the boundaries of fair use--so that no permission or payment would be
required.

(ii) The time element

One gets the impression from public broadcast spokesmen that programs are
written on Monday and produced on Tuesday, leaving no time to secure per-
missions. Not true. All of public broadcasting's television programs and much of
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its radio programming are recorded, and very little that would use readings
from literary material is not planned in advance. Voluntary licenses for such
programs are secured now. One of the problems that author. and publishers have
confronted is the long delay that occurs between the granting of the license and
the ultimate production of the program, if indeed the program is ever produced
or-ever uries the work for which the license was granted. There is ample time t.)
secure li.enses, delays can be avoided, and licenses could even be cleared, when
necessary, by using the telephone.

(iii) Price

As we have indicated, one of public television's primary motives in seeking
compulsory licensing may well be the hope of expropriating authors' works at
lower prices than would be reached in voluntary arrangements. Also, they have
expressed the fear that some authors ari, publishers would demand excessive
prices. Here again they are victims of a stranige and unrealistic need for al,-
solute security. Public television is able to cope with all of its other costs-for
outside programming, talent, labor, supplies and equipment--without the nm-
brella of compulsory licensing.

The record thus far is that authors and publishers have been extremely rea-
sonable in the fees they have charged public broadcasters for literary material.
Many licenses have been granted for fees of $25, $50 and $100. Frequently per-

missions have been granted to make uses in excess of fair use, without any
charge. But under a voluntary system, when a work of considerable value is
sought for a high-budget program, the author has the option of request'ng a
larger fee. Public broadca:ing spokesmen have suggested that fees for all wolij.
on all programs, and all budgets, be set at the same level. They see compulsory
licensing as the means of holding all compensation for all uses to the same loss e.st
common denominator-for the low budget children's program, or a multi-millhon
dollar series underwritten by corporate sponsors like IXXON, 1MOBIL, XEROX
and IBM.

There is no evidence that publishers and authors. V ill be any less reascajble in
the future than they have been in the past. Aside from their genuine desire to
be helpful to public television (not likely to be preserved by a MUathias Amend-
mlent) there is the inexorable pressure of supply and demand. The huge reservoir
of available literary n.aterial vastly exceeds needs. Fees are exceedingly m.)lt st
now because the law of supply and demand does work in this area; with the
continuing flow of new books, it is not likely to be repealed in the foreseeable
future.

14. THE NEGOTIATIONS BETWEEN AUTIIOR/PUBLTSHER AND PUI.IC BROADCASTINO
REPRESENTATIVES

(i) The icctings Prior to Jloe 181

At the suggestion of Senator MIcClellan's Subcommittee. authol/lpublisher
and public broadcasting representatives held four meetings to attempt to v ork
out a voluntary reasonable accommodation; they also met jointly with the
Subcommittee staff on three occasions. Considerable work was done, considerable
progress was made. The representatives drafted and redrafted the recommended
standard form of license for readings of'nondramatic literary works on public
broadcasting programs, and came close to agreement on the form.

Because we were preparing a voluntary reeor.mended form, whose terms
would not be frozen into a statute for decades, author/publisher representati es
acceded to requests by public broadcasting spokesmen to include provision % hich
go far beyond the scope of the 3iathias Amendment. We would bitterly opplose
their inclusion in a statutory licensing scheme since they can be exceedingly
harmful in some circumstances, and may become even more dangerous in a short
time. We were willing to"include them in the recommended form because it is a
voluntary arrangement-leaving each author and putblisher free to decide x hetller
to accept the provisions, or delete them from the license it grants.

As noted, other subjects were discussed at the meetings: (1) Provided agree-
meat is reached with the broadcasters, the Association of American Publish-i
ers would establish an "expediting office" to facilitate the processing of liceelst s,
(2) We offered to work with public broadcasting spoksmeln to the developnulleit
of fair-use guidelines,
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(ii) The June 18 Mecting

At our fourth and most recent meeting, held on June 18th at the headquarters
-of National Public Radio, public broadcasting representatives told us they
were awaiting instructions from their Boards of Directors on whether the rec-

*onimended standard license form and the expediting office would be acceptable
:to their organizations. They told us there were 5 "open questions" for the Boards
to consider: (1) that under a voluntary system, an author could decline to
grant a license; (2) that public broadcasting stations could not use a literary
-work if its author or publisher did not reply to a license request; (3) that author/
pIublisher representatives could not discuss a recommended fee schedule, or fix
one that was binding on all copyright owners; (4) that author/publisher rep-
resentatives would not agree that public broadcasting programs could use 100
words or less from any work without permission or payment, even though the
100 words might be the entire poem or other work, or a major portion, and its
ise would not ie fair use under the particular circumstances involved; and (5)
that author/publisher representatives would not agree to an arrangement that
continued indefinitely, indeed perpetually.

As noted above (p. 3), the Public Broadcasting Service has decided to reject
:a voluntary arrangement with authors and publishers. Presumably the other
,broadcasting organizations have reached the same decisiQn.

(iii) Our Rcsponsc to the 5 "Open Questions"

Ohviously the 5 "open questions" could not be answered in public broad-
casting's favor under any voluntary arrangement. This must have been appar-
-ent to them from the outset, as it was to the Senate Subcommittee when it urged
that a reasonable voluntary accommodation be worked out by both sides. The
Authors League and Association of American Publishers cannot bind individual
autllors and publishers to grant every license requested, or agree for them that
failure to respond to a request constitutes the grant of a license. If only for
antitrust rteasons. our organizations cannot negotiate recommended fees with
the broadcasting organizations; and obviously cannot bind each author or
publisher to accept specified fees. Nor can our organizations bind each author
or publisher to grant the use of 100 words from a work without permission or
payment. Nor should the authors of short pnens and similar works be deprived
,of compensation under such a rule. On the other hand. guidelines complying with
tlle principles of fa.r use would recognize the use of much longer excerpts, in
va rious circumstances, as fair use.

The 5 "open questions" can only le answered in publ::!ic broadeanting's favor
under a statutory compulsory-licensing system. For the reasons diseussed aiove,
public broadcasting is not entitled to expropriate authors' and publisqhers' works
under such a system. And as we have pointed out, public broadcasting can fune-
tlin effectively tiunder voluntary licensing arrangements and obtain amnple "nacess"
to literary works.

(iv) TPh "Perpetual" Agreeiment

Public broadcasting representatives have contended that any agreemecnt with
author and publisher organizations mulst contain provisions to aqsure its con-
tinuation for some indefinite, perhals perpetual, term. This argument underlip'
their 5th "open question." Such an open-ended or plerpetlual termn is legally im-
possible: and, realistically, unnecessary. Public broa'lcasting spokesmen argiln
thllat if the Mathias amendment is not adopted. authors and publiqlerq will have
no incentive to use the recommended license form, maintain an expediting office
or be cooperative In granting licenses.

We totally disagree. The threat of a ltathias-type amendment will be as pntent
a stimulus for authors and publishers five years from today as it is now. Indeed,.
if they scuttled a voluntary licensing arrangement negotiated now, the threat
would be even greater. But there are better and more dignified reasons why a
voluntary licensing arrangement would continue. It is as much in the author/
publisher interest as in public broadcasting's interest to have a reasonable,
standardized voluntary licensing system for these uses. Authors derive income
from them, and are more likely to do so if the system works. The administrative
cost to publislhers (as well as broadcasters) is much less if the license form is
standardized, if all reques.., are made on the same form, if everyone-on both
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sides-is accustomed to dealing with it, and an expediting office function. Even
asshtming the Association of American Publishers ultimately closed the office,
perhaps because it was no longer needed, the licensing system would continue to
function. And the Public Broadcasting Service and National Public Radio could
provide the minimal coordinating service that might be requested by their sta-
tions, just as these organizations provide, other services to them.

(v) Our readine8ss to continue the discussions

We are prepared to resume discussions with the public broadcasting represent-
atives whenever they wish to do so. We hope that the Directors of their orga-
nizations decide they should. But if their Directors conclude that public Lroadca.st-
ing should not resume that effort to achieve a reasonable voluntary acco',,muda-
tion, author and publisher representatives will complete the recommeended stand-
ard license form t.remselves, working from the last draft which embodies many
of public broadcasting's demands, and make this license form available for ube
by public broadcasters and producers, publishers, authors and agents.

15. SEC. l6--THE JUHE BOX CLAUSE

Public broadcasters incorrectly argue that this clause justifies the compulsory
license system they seek. It does not. Sec. 116 deals only with the playing of
musical recordings on juke boxes. It does not allow juke box owners to play
records of books. It does not allow them to produce recordings of books, music or
other works. It is narrowily limited to the performance of music on coin-operated
phonogra)h machines; and even in that narrow context, it is recogidzed, an an
historical aberration.

16. SEC. 111-THE CATV CLAUSE

Public broadcasters also incorrectly argue that this clause, justifies the com-
pulsory license system they demand. It does not. Sec. 111 only applies when a
CATV system receives an over-the-air broadcast and simultaneously relays it to
the system's subscribers-in other wolds when the CATV system functions as an
antenna. (See: The Supreme Court's Fortnightly and Tcleprompter opinions)
Sec. 111 does not authorize any CATV system to use a book or any other copy-
righted work In producing a program; it does not authorize the system to use a
recording of a book or other work to originate a bladcast of a program. If an
author does not voluntarily license a television producer to use his book or other
literary work on a te!cvi;wun program, it will never reach a cable audience.

17. PUBLIC TELEVISION ORGANIZATIONS AND OFFICIALS SHOULD NOT BE GRANTED THE
POWER OF EXPROPRIATING AN AUTHOR'S WORK

In the initial meeting called by the Senate Subcommittee staff on April 24th,
the Register of Copyrights expressed her opposition to the adoption of any com-
pulsory licensing system for the use of literary works on public broadcasting
programs. She emphasized that this was a drastic departure from the established
principles of copyright law, that it was unnecessary and unjustified, and that it
would set a very dangerous precedent. We agree, for the reasons discussed in
this statement.

STATEMENT OF NATIONAL MLU'LIC PUBLISHERS ASSOCIATION AND AMERICAN GUILD OF
AUTHORS AND COMPOSERS REGARDIN;'. PROPOSED PUBLIC BROADCASTING ANIEXD-
MtENTS TO H.R. 2223, THE COPYtIOG? REVISION BILL

The American Guild of Authors and Composers (AGAC) and the National
Music Publishers Association (NMPA)-the creators and distributors of Amer-
ica's music who hold the cop. rights under which are issued 'synchronization"
licenses (the right to record work, in synchronization 'litl. visual images, rights
which Professor Nimnmer has stated unequivocally to be protected under the
Copyright Act and which the development of the kinescope and video tape have
made relevant to public television)-strongly urge the Congress to reject as un-
fair, unwarranted and unwise (A) the proposal for a two-level government-
administered compulsory license of copyrighted musical compositions for all
public broadcasters ("the MIathias Amendment," so termed because Senator
Mathias offered such a proposal last year) and (B) the elimination of all limita-
tions on the number of additional "ephemeral" recordings of copyrighted material
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which public broadcasters can make for instructional purposes without any
compensation to copyright holders ("the Bayh Amendment").

Our appreciation of this nation's cultural advancement has long caused both
our organizations to applaud the success of public and instructional broadcasting,
particularly public television. Public broadcasting has become a well-established
part of our national broadcasting system, widely hailed for its quality entertain-
ment, artistic, news, sports and other programs. Instructional broadcasting is an
integral part of our educational system. Both raise and spend large sums of money
and represent important markets for our works. We thus want public and instruc-
tional broadcasting to enjoy the widest possible access to the music we create.
If it is true that they have budgetary problems, this does not detract from the
economic needs of the authors and composers of music whose very livelihood
depends upon income from negotiated uses of their works. We agree with the
words of the Senate Judiciary Committee Report of last year: "Such stations
may deserve great financial assistance, but they should not be subsidized by this
country's creative talent." (S. Rept. 'i3-983, p. 123)

Our sympathy with the legitimate needs of instructional broadcasting is dem-
onstrated in the concessions we have previously made in Sections 110(2) and the
predecessors of 812(b). However, the amendments now under consideration go
beyond any reasonable compromise. The Bayh Amendment removes all safeguards
for the economic interests.of authors, composers and publishers. The 1Mathias
Amendment must be viewed in relation to the true nature of "public" broadcasting.

As stated several years ago by the Register of Copyrights:
"Fully acknowledging the unique public value of educational hroadcasting

and its need for financial support, we must also recognize the large public audi-
ences it is nn.w reaching, the vast potential audiences that are awaiting it. and
the fact that, as a medium for entertainment, recreation, and communication of
information, e; good deal of educational programing is indisinguishable front, a
good deal of cotnmercial programing. The time may come when many works will
reach the public primarily through educational broadcasting. In ternis of good
education it is certainly true that the more people reached the better: but In
terms of the author's rights it is equally true that the more people reached the
more he should he compensated. It does not seem too much to ask that some of
the money now going to support e .... tional broadcasting activities be tued to
compensate authors and publisL..s whose works are essential to those activities."
(See H. Rept. 90-83. p. 42, emphasis added)

Public broadcasting is not granted special privileges by the producers. directors,
actors, electricians or landlords who provide them with services. No compulsory
license enables public broadcasters to receive such services witlhout negotiating
for them, no statute enables them to call some services "ephemeral" and pay
nothing for them. and no government tribunal fixes the rate of payment for tlhse
services (or. for that matter, fixes the rate of compensation received by the public
broadcast stations themselves). Surely discrimination against the creators of
American music cannot logically be written into a copyright law that is constitu-
tionally intended to protect them merely out of consideration for such large cnr-
porate sponsors of public broadcasting as 'Mobil and Exxon who contribute tax-
deductible dollars to advertise their generosity.

I. The Mlathias Amendment

A. GOVERNMI£ENT INTERVENTION IS UNNECESSARY

The composers and publishers of America's music are most desirous to grant
all possible licenses to the large and growing mailet of public broadcasting. ns
we are with respect to all similar markets for our works. and no statute is
required to compel us to do so. Such licenses have been routinely negotiated and
granted as a matter of course since the earliest days of public broadcasting.
Indeed the final sentence of subparagraph (a) (2) of the IMathias Amendment
acknowledged the fact that royalty rates already can be and are negotiated
between public broadcasters and copyright owners.

No information has come to our attention indicating that public l)rodcasters
have been denied equal access on fair and reasonable terms to any and all the
copyrighted musical material they have requested. We have heard of no obstacle
to the regular granting of synchronization licenses to such broadcasters an(d have
heard of no instance in wvhich negotiations with our members broke down over the
amount of the royalty which was to be paid under the universally recognized
system of rewarding creativity. And we know of no reason why the same pro-
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cedures and patterns by which thousands of musical licenses are negotiated and
granted each year for use by commercial broadcasters, motion picture companies
and others, large and small, natio.al and local, cannot be applied with the same
effectiveness to public broadcasting.

Senators Mathias and McClellan, however, constructively urged us to focus
more intently on what could be done to facilitate the granting of synchronization
licenses to public broadcasters. Senator McClellan, as Chairman of the Senate
Judiciary Subcommittee on Copyright, brought the parties together a short time
ago to find a solution other than a compulsory license to facilitate the availability
of copyrighted works to public broadcasters. These meetings made possible
discussions which, because of their Congressional auspices, enabled the partici-
pants for the first time to engage in discussions of possible blanket licensing
arrangements which otherwise could not have taken place.

Already agreement has virtually been reached on a form for a blanket syn-
chronization license for all public broadcasters covering a publisher's entire
catalogue which we will undertake to send to each publisher with our recommen-
dation for acceptance. When such licenses havt been signed by those publishers
whose catalogues cover the great bulk of the music desired by public broad-
casting, the latter will simply write one check for each of tile four copyright
organizations involved, with no other administrative burden .whatsoever other
than the maintenance of usage files enabling those organizations to determine
the apportionment of these revenues. Although agreement is still to be reached
on the timing of any arbitration required and on interim fees, it is already clear
that these forthcoming agreements will provide for (a) interim fees undoubtedly
lower than those which a government tribunal under the lMathias amendment
would find to be a fair and appropriate proportion of the public broadcaster's
total cost cf production, particularly if the governument's ,own administrative cqsts
are added to those fees; and thereafter (b) the perpetual establisihment of fair
fees by negotiation or, in the event of a failure to agree, by mandatory arbitration.

In short, from these meetings there is evolving for public broadcasting an
innovative system of access to and payment for copyrighted music which is
unprecedented in terms of its simplicity, speed and economy. Having partici-
pated in those meetings, we agree xnith the statement issued last month by the
Subcommittee Chairman and all its members that "considerable progres. bas been
made, and tentative understandings have been aucllieved on a numllber of issueb,"
and that agreement on those issues still under discussion "also can be reached
if the parties seek reasonable acconmmodations." We share the Subcommittee's
interest "in obtaining a mutually satisfactory solution" and its "hope that a
complete agreement will shortly be reached"; and we pledge our continued co-
operation with these efforts. Indeed, further progress was mnade at a Ineetinig as
recent as Tuesday of this week. (The full statement of the Sulcommittee is
attached.)

Clearly such an approach is preferable to a new statute that would further
diminish the free market in musical works by giving the Federal Government
new authority as a price-fixer over an area otherwise subject to arms-length
bargaining, and by giving the Federal Copyright Office an, additional role as
collector and distributor of royalties. No tribunal, however wise and impartial,
can establish a rate for each work of mu':f as fairly and economically as un-
trammeled negotiations between the two parties directly involved.

n. coMrPULSORY LICENSING IS U'PAIR AND UNWORKAII.E

The concept of compulsory licensing is anathema to the creative talent of this
country. The holders of musical copyrights have been penalized by the statutory
imposition of this approach since 1)909 with respect to sound recordings, and are
strongly opposed to its needless expansion. (It might be noted that the Register
of Copyrights in his 1961 Report ecen called for the repeal of the compulsory
license requirement for musical recordings as an exception, no longer needed,
to "the fundamental principle of copyright that the author should have the
exclusive right to exploit the market for his work.")

A compulsory license was deemed necessary in 1909 for sound recordings to
prevent one piano-roll company from gaining a monopoly. It has now been
deemed necessary as part of an agreement between all parties concerned with
juke boxes because the economic base of that industry, previously exempted
from all copyright liability, has historically depended solely upon its unobstructed
access to copyrighted music. It has ben deemed necessary for cable television in
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order to initiate an equitable system of compensation in a situation where the
courts ruled no compensation was due under existing law.

But no such compelling purpose has been alleged for the use of the compulsory
license technique in this instance. No compulsory license is needed to prevent
one public broadcaster from excluding all others, or to assure or commence either
payment by public broadcasters to copyright holders or access on reasonable.
terms to their copyrighted material. No other compulsory license curbs, as the
Mathias Amendment would curb, a pre .existing right of copyright proprietors to
bargain freely in the marketplace. (N r would any other compulsory license
permit, as the Mathias Amendment's in :lusion of unpublished works would per-
mit, the public use of a copyrighted werk before the creator of that work has
even decided whethervand in what fornm he wishes to make it public. Surely we
have not come to the point In this couLtry ,here a composer cannot create and
copyright a work for his own satisfaction and then decide for personal or eco-
nomic reasons to withhold it from the public. Still other hazy terminology in
the Mathias Amendment could be interpreted to cover not only non-dramatic
broadcasts of copyrighted music but also dramatic uses and even non-broadcast
uses which are far beyond the scope intended for this Amendment by its own
proponents.)

Surely it would be unthinkable to extend inito public broadcasting this inevita-
bly harsh and inequitable concept of compulsory government licenses and price-
fixing in the absence of clear and convincing evidence of its absolute necessity.
('Phe compulsion, it should be added, is all one way-the amendment would not
enable an author to co:,pel a public broadcaster to use his music.) Although one
of the reasons offered in support of the Mathias approach was the administrative
burden required if licenses are privately negotiated-a burden, of course, that
will be virtually eliminated through the procedures now being negotiated by all
the parties-it is clear that an even greater burden would be imposed on the pub-
lic broadcaster by the Mathias Amendment's requirement that he maintain all
neces.,ary records for the Register of Copyrights and periodically produce docu-
mented rate-making data for the new tribunal (to say nothing of the additional
burdens created for these Federal agencies). Indeed, given our industry's experi-
ence in developing licensing patterns, our * illingness to use our best efforts to
locate for any applicant the appropriate cop. right owner, and the availability of
The Harry Fox Agency, Inc. as a licensing agent for some 80%e of all music pub-
lishers, the private enterprise course-undo. either the blanket licenses now being
negotiated or the customary piblisher-by-publisher pattern--should be substan-
tially le88 administratively burdensome for the broadcasters than the public
bureaucracy route.

Certainly the private parties directly involved can reach a rate decision more
quickly than a federal tribunal, and achieve payment more efficiently than going
through the Register of Copyrights as a middle-man. And given the minimal,
nature of those fees, it would be unconscionable to route them through the Regi.t-
ter and thus require her under Sec. (a) (3) (B) to deduct her own administrative
costs before distributing them. For the result would be either,the virtual elimina-
tion of all compensation for the creator cr the imposition of unneces.,rily high
fees for the public broadcaster.

In short, continuing cooperative effiorts by both public broadcasters and copy-
right proprietors hill resolve any remaining impediments to specedy clearance
and licehsing for even the smallest producer of public broadcmst programming.
Enactment of the Mathias Amendment will not save tie public broadcasters
money or time; it will not increase their access to copy.righted music; it will not
decrease their administrative burden. It is not needed, justified or desirable, and
should be promptly rejected by your Subcommittee.

II. The Bayh Amendment

The 3ayh Amendment would remove all limitations from the right of educa-
tional broadcasters to make without payment supposedly "ephemneral" recordings
for instructional purposeys. of those works they broadcast without license or com-
*pensatlon under Section 110(2).

"Ephemeral," according to every standard dictionary, means "lasting for a
ibrief time, short-lived, sharply limited in duration." The traditional concent of
ephemeral recordings, the House Judiciary Committee Report of 1967 pointed out,
holds them to be
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"'Iere technical adjuncts of broadcasting that have no appreciable cffect on
the copyright owner's rights or miarkct for copIies or phono-records." (H. Rept.
90-83, p. 60, emphasis added)

The original propuoal on ephemeral xecordings in the general copyright revision
bill of 1965 met this definition. It would have permitted those broadcasting orga-
nizations already lannfully entitled to transmit a copyrighted work to make
Wtithout being guilty of a cop3right infringement) one copy or recording for

'their owvn transmission within six mnonths, such copy thereafter to be either de-
strJ-e(l or preserved for archival purposes only. Th'lat Nas "ephemeral"; and as
noted in both the 1967 Iluuse Judiciary Committee Report and the 1974 Senate
Juliciary Comlnittee Repoit on Copyright Law Revibion, "The need for a limnited
exemption in these cases because of the practical exigencies of broadcasting has
been generally recognized...". (H. Rept. 90-83, p. 59; S. Rept. 93-983, p. 135,

-emphasis added)
The House Judiciary Committee in 1967, after considering the testimony of

educators and copyright proprietors, then permitted instructional broadcasters
who pay no royalties for transmitting to classrooms and the like under Section
110(2) to make twco coipes for transmission within a period cf one year. That
was still "ephemeral;" and indeed the House Report emphasized that it was
unwilling to "convert the ephemeral recording privilege into a damaging in-
road upon the exclusive rights of reproduction and distribution." (H. Rept. 90-
82, p. 60) Instructional broadcasters wishing to make N ider use of a work were,
of course, to be free to negotiate appropriate compensation therefor with the
copyright owners, who have always recognized the need for minimal fees for
such uses. Unfortunately an amendment on the House floor that was adopted
without debate eliminated all limitations.

Thie initial report of the Senate Judiciary Subcommittee on Patents, Trade-
marks and Copyrights in December 1969 increased the number to ticclve and
the period of retention to five years; and Section 112(b) of S. 1361, reported
in July 1974, increased. these limits still further to thirty copies for seven
years and permitted educational broadcasters to exchange recordings for trans-
mission. That Section 112(b), far from providing for "ephemeral" copies, would
carve out a large new area of broadcasts from which copyright proprietors
would be unable to receive compensation for their creative contribution. The
Senate Report in fact noted the argument of the private enterprise producers
of educational films that these recordings by instructional broadcasters "are
in fact audiovisual works that often compete for exactly the same market . . .
without paying any copyright royalties . . .". The Report concluded: "These
arguments are persuasive and justify the placing of reasonable limits on the
recording privilege." (S. Rept. 93-983, p. 137, emphasis added)

We respectfully suggest that the limits set forth in Section 112(b) go beyond
what is reasonable or necessary. Once 30 copies have been distributed, it will
be diffic:lt for the original distributor-and Lapossible for the copyright pro-
prietor-to police their use and prevent or collect for infringements. Indeed
the House Judiciary Committee in 1967 regarded twvo copies and one year as
"reasonable limits" in the very same context (II. Rept. 90-83, pp. 62-63). Such
a loophole, while encouraging widespread unauthorized uses, would surely not
encourage copyright holders to cooperate enthusiastically with public broad-
casters.

Now the Bayh amendment, contradicting the language of )th Reports, pro-
poses to revoke all limits altogether, to deny to American ntlihors, composers
and publishers any compensation whatsoever in one of the important and rapidly
growing markets for their work. (Indeed its language does not even clearly
limit to instructional uses the transmissions made by those xho would receive
copies from the instructional broadcaster.)

As observed above, educational broadcasting is now a big business, raising
and spending large sums for performers, producers, technicians, executives and
others, none of whom are asked or expected to contribute their services. We
have every desire to grant licenses to instructional broadcasters as we dQ to
other audio-visual work producers for minimal fees; and, as a by-product of
the current negotiations previously mentioned, agreement is in fact being reached
with these broadcasters on a simple short form of a request and license for
the non-broadcast usage of copyrighted music. There is nothing "ephemeral"
about the recordings created tinder thbse provisions; nor are they mere techni-
cal adjuncts i, '.:e broadcasting process. They are profession ally crcated pelr-
manent programs intended for wide use. We ha.e no objection to an amend-
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mert to the present statute permitting instructional telecasters to facilitate
their task by making a very limited number of truly ephemeral copies. But it
would be patently unfair for the Congress, by adopting the Bayh amendment
or even Section 112(b) in its present form, to single out the creators of copy-
righted works as the only participants in multiple instructional telecasts and
rebroadcasts from unlicensed copies of their works who are uncompensated
for their contribution.

Under Section 110 and a more limited Section 112, as well as under the doc-
trine of fair use, instructional broadcasters are already assured of ample free
access to copyrighted works. We cannot believe the Congress will go further
and in effect allow one substantial class of users to expropriate without com-
pensation the property rights of this nation's creative talent.

JOINT STATEMENT OF CIIAIRMAN AND MEMBERS OF SENATE SUBCO. 1£ITTEE ON
PATENTS, TRADEMARKS, AND COPYRIGHTS

Thle Senate Subcommittee on Patents, Trademarks, and Copyrights during the
processing of the legislation for the general revision of the copyright law gave
leL,,thy and dLt:ailed consideration to an amendment proposed by Senator Charles
MIcC. Mlathias, Jr., to establish a statutory compulsory license for the use of
certain categories of copyrighted works by public broadcasting. The initiative
taken by Senator MIathias has considerably improved the possibility of a satis-
factory resolution of the copyright problems of public broadcasting.

At the request of the Chairman of the Subcommittee, representatives of public
broadcasting and of the creators and owners of copyrighted material have been
meeting to explore mechanisms other than a statutory compulsory license to
facilitate availability of such material to public broadcasting. Representatives
of the Chairman, of each member of the Subcommittee, and of Senator Mathias
attended certain of these meetings.

The SubcoLamittee n,'c , that considerable progress has been made, and tenta-
tive understandings have been achieved on a number of issues. Some issues remain
in dispute but the Subcommittee believes that these also can be resolved if the
parties seek reasonable accommodations. Consequently, the Subcommittee urges
the parties on an urgent basis to continue with the negotiations.

The Subcommittee will maintain its interest in obtaining a mutually satisfac-
tory solution. The Subcommittee expresses the hope that a complete agreement
'vill shortly be reached.

STATEMENT OF AMERICAN SOCIETY OF COMPOSERS, AUTHIORS AND PUBLISHERs

INTRODUCTION

ASCAP is opposed to the amendment proposed in the 93d Congress by Senator
Charles 'McC. IMathins, Jr., to the copyright revision bill which would grant a
compulsory license to public broadcasters (Amendment No. 1815 to S. 1361). The
Senate Copyr'lht Subcommittee recently reported S. 22, the general' revision bill,
to the Senate Judiciary Committee without the MIathias Amendment. Indeed. the
Subcommittee voted unanimously against the Amendment. We urge this Com-
mittee to do the same.

Despite the length of the presentations you will hear today, the basic issue is
really not complicated: that issue is whether public broadcasters are so different
from commercial broadcasters and all other music users as to require a new
and special marketing mechanism for clearing rights to music. We see no such
need.

The proponents say they lack the time, money and expertise to deal success-
fully with. numerous, widespread copyriLght owners. ASCAP was organized in
1914 to meet this very problem. TWe exist to provide a central clearing house
through which each user may, under one 4license, perform all the works in our
repertory.

This clearing house approach has worked well in the United States for more
than 60 years. ASCAP's two activities, licensing and distribution of royalties are
carried on under supervision of a Federal court. Users, ranging from the smallest
tavern or local radio station to the largest national commercial television net-
work, are assured of a bulk licensing mechanism at reasonable cost.

We perceive nothing about public broadcasting.thdt sets it apart from all other
users of copyrighted music, so as to require the compulsory license of the MIathias
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Amendment. We think the present law requires public broadcasting to obtain
licenses for nondramatic performances of copyrighted music. If there were ally
doubt, it would be removed by H.R. 2223 which eliminates the "for profit" linmita-
tioni on the performance of nondramatic musical works contained in the preent
law. Section 106(4) grants the copyright owner the exclusive right "in the case
of literary, musical, dramatic, and choreographic works, pantomime, motion pic-
tures and other audiovisual works, to perform the copyrighted works publicly."
As the Senate Report on S. 1361, 93d Cong., 2d Sess. (1974), states, the purpose
is to require those who perform copyrighted works publicly to pay license fees:

"The line between commercial and 'nonprofit' organizations is increasingly
difficult to draw. Many 'nonprofit' organizations are highly subsidized and capable
of paying royalties and the widespread public exploitation of copyrighted works
by educational broadcasters and other noncommercial organizations is likely to
grow. In addition to these trends, it is worth noting that perfirmances and dis-
plays are continuing to supplant markets for printed copies and tnat in the future
a broad 'not for profit' exemption could not only hurt authors but could dry up
their incentive to write." Sen. Rep. No. 93-983, 93d Cong., 2d Sess. (1974) 112.

Thus, the hill would require -'ublic broadcasting to negotiate for licenses in
just the same way that all other music users do. However, the Mathias anmend-
ment would grant public broadcasters a compulsory liccnse for the use of non-
dramatic literary and musical works, sound recordings and pictorial, graphic and
sculptural works. Thbe license fees for that compulsory license would be deter-
mined not by the usual negotiation between the parties, but by the Copyright
Royalty Tribunal.

ASCAP is opposed in principle to any form of statutory compulsory license.
The American tradition is to require a party seeking to use another's property
to bargain with the property owner for such use. There is no reason to exempt
public broadcasting from the American tradition. Indeed, public broadcasters
rent their offices and studios in competition llth other tenants; compete with
other employers for their staffs and talent; and pay for all other services and

.%property they use, in amounts fixed in the open market place. If public broad-
casters wish to use the property of copyright owners, the fees should be negotiated.

Spokesmen for public broadcasting argue that they should be treated like
jukebox operators and that their broadcast originations should be treated like
the secondary transmissions of CATV operators:

"Public broadcasting is no less restricted than cable television and juke-tlox
interests in its inability to control copyright use, nor more able to reach mutually
satisfactory royalty arrangements wvith copyright owners." Comments of the
Public Broadcasting Service on Amendment 1815 and Amendment 1M31 to S. 22
(S 1361) submitted to Senate Subcommittee, 1975 (hereinafter "PBS Conm-
ments"), at p. 15.

We think these spokesmen are wrong. The differences between the pullic
broadcasters and the jukebox or CATV industries are plain.

The three compulsory licenses in the bill are pre.%.ent for historical reasons.
none of which apply to public broadcasting. The ciipulsory license for mechani-
cal recordings has existed since 1909; the julkhox and cable television indus-
tries-unlike public broadcasting-have generally been exempt from all colpy-
right liability. Compulsory licenses for them are the result of carefully worlied oult
compromises.

As to the claim of inability to reach an agreement, the fact is that since the
PBS Comments were submitted to the Senate Subcommittee. agreement has
virtually been reached.

The Mathias Amendment is therefore simply unnecessary.
We turn now to a description of the rights involved.

I. Public broad.casting requires licensIRC fromt copyrigh t proprictors for
4p.erformance" and "synchronization' rights

Television broadcasts usually Involve two separate copyright rights. The
first is the "performance" right-the 1909 Copyrilght Act grants to the copyright
owner the exclusive right to "perform" the work. These rights are generally
granted on a blanket basis by the performing rights organizations, ASCAP, BMI
and SESAC.

The second, the "synchronization" right, comes from the 1909 Copyright Act's
grant to the copyright proprietor of the exclusive right to 'record" his work. A
synchronization license enables the licensee to record the copyrighted norl, in
timed relation ("svnchronization") with the visual image. Synchronization rights
were originally granted to motion picture producers, and later to producers of
television programs.
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In the early days of commercial television, programs were either produced
live (for -which no synchronization license was required) or on a film called
a "kinescope" (for ishich a synchronization license was required). The com-
Iuercial television networks needed synchronization as well as performance
licenses, and asked ASCAP to use its best efforts to secure synchronization
licenses from its publisher members, for the normal single net-work uze. ASCAP's'
members were willing to grant such licenses, free of charge. When a network
wished to use the kinescope for a rerun, a fee was paid directly to the publisher.
This procedure became standard industry practice.

Public broadcasters recognized that synchronization licenses were needed
for lawful duplication of their programs. TL, 1909 Copyright Act does not
inmpose a "for profit" limitatica on the right to record. From at least tile early
190's they obtained synchronization 'icerses from individual copyrighL owners
withcQ, any difficulty. But then, as their uses grew, they stopped requesting
synchronization licenses apparently in reliance on an agreement reached in
principle with ASCAP in 1967.

Public broadcasters have asserted that they are tinder no obligation to ob-
taiu performance licenses because, they say, their performances are not "for
ljrofit" wsithin the meaning of the 1909 law. W; disagree and have tried to reach
an amicable resolution by negotiation. Finally, we are very close to agreement.

IT. Negotiati;g ioith Public Broadcasting

Our negotiations with representatives of public broadcastin.g have been going
on for a decade and are, finally, close to fruition.

Tho history is instructive. As we have pointed out, public broadcasting recog-
nized the need to obtain synchronization licenses. NET alone w as pajing two
publishers-Associated Music Publishers and Bousey & IIawkes-about $10,000
annually in synchronization fees by the mid-1960's. After preliminary talks wsith
the Xational Association of Educational Broadcasters and the National Ed-
ucational Television and Radio Center (NET) in ]065 and 1906, NET asked us
in February, 1967, to use our best efforts to obtain synchronization licenses froml
oar publisher members in much the same way these rights were obtained ft.r
the commercial networks. This was to be part of a performance agreement be-
tween 'ET and ASCAP. We agreed to do so and from that point on NET
stpped obtaining synchronization licenses from our members-even though
the agreement was never signed and NET never paid any fee to ASCAP.

ASCAP had proposed, and NET had agreed to accept, a threeryear perform-
ing rights license at a token fee of $20,000 per year, which was less than what
NET was . .ag for synchronization fees alone. But, discubsion.s concerning
the wordinh .,d details of the agreement lragged on for the le:ot year and a
half because public broadcasting sought worldwvide audiovisual rights in ad-
dition to the rights needed for United States broadcast purposes. Despite the
oral agreement between NET and ASCAP for tlhe three-yeal term commlencing
Mlay 1, 1968, no license agreement was signed, and no l;cense fee was paid.

In .July 1969, ASCAP again attempted to aciteve a formal angreemeit %w'th
luinllic broadcasting. The Corlporation for Public Broadcasting (CIPB) had been
v.-talli.shedl and a lational ilterconnected network inaugurated. Again, ducu-
nllets were exchanged but no license agreement snas signed, nor any playilt ,t
llmade. Meanwhile, public broadcasting had stopped obtaining synchlronization

licenses.
In the ensuing years, the structure of punblic broadcasting changed radically

and the paldlic broadcasting industry grew trenimldouly. NET iwas succeeded
by the Public Broadcasting Service (PBSj. Gross revewnues of public brond-
casting grew from about $100,000,000 in 1970 to $250.000,000 in 1974. Never-
flhelebs, throughout this period, the public broadicasting industry did not pay nny
license fees to the authors, composers and publishers of cop).riglhted nondramnatic
mnllsical works, whose property they were nilulg !n increasingly large qulnltity.

By Octoler, 1973, the nature of the industry's prgranmming had changed and
included far more entertainment than it had pIreviously. ASCAP afrain stwlf ]t
to negotiate a license arrangement throulh PBS and CPB. A February, 1971
meeting was scheduled and then called off by public broadcasting. We did not
meet nntil July, 1074. In October, 1974, the negotinations resulted in an agreement
in principle: Public broadcasting would pay ASCAP $150,000 per year for
three years starting January 2, 1975. for its national programs only. As we do
for the commercial networks, we agreed to use our best efforts to obtain free
sllnchronization licenses from our publisher members. But public broadcasting
dezired much broader synchronization lice-..s than co..merclal broadcasters,
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and a problem arose over additional rights-so-called audiovisual rights-which
public broadcasting insisted on obtaining free if they were to make an agreement
with us.

The agreement reached in principle in October, 1974 was not signed.
Knowing how close we were to an agreement, the taff of the Senate Subconi-

mittee on Patents, Trademarks, and Copyrights called all parties together to
discuss the proposed Mathias Agreement and possible alternati es to it. In the
spring of this year, a series of meetings were held between representatives of
authors, composers and publishers of music and public broadcasting, under the
auspices of the Senate Subcommittee. Agreement N aas reached quickly on virtually
all points of a five-year package at fees of $300,000 for the first ti o . ears, $400,000
fr- the next two years, and $500,000 for the last year. B11I believed these fees

-e somewhat low, but had agreed to the $500,000 annual figure and also indi-
Lted its willingness to reach an accommodation.
But the reason our current talks C.id not result in an agreement is that

public broadcasting insisted on compulsory arbitration at the end of each
license term-a provision which would effectively result in a compulsory license
without the Matthias Amendment. We rejected this proposal as unjustified and
unreasonable, particularly because we regard the figures discu.sed as experi-
mental rather than as reasonable fees.

Public broadcasting claims to need compulsory arbitration to be aisured that
the license agreements will continue. No other user of copyrighted musical
works requires such a provision. In ASCAP's experience, when negotiations fail
to produce agreement by the end of a license term, the talks are continued and the
license is extended. Our extension agreements routinely pros ide for retroactive ad-
justment when new terms are agreed on. We have furnished copies of our exten-
sion agreements to the representatives of public broadcasting.

The compulsory arbitration suggested is unsatisfactory because the experi-
mental license fees we were willing to accept are based on public broadcabting's
representations of what it can now afford. Those representations u ere accepted
in an effort to reach an agreement hult they do not reflect an objective deter-
mination of the value of the right being granted. Arbitrators would inevitably
use this initial, unobjective license fee as the standard for the next fee-surely
an inequitable result given the genesis of the initial fee and the potential future
growth of public broadcasting. The public broadcasters were unwilling to accept
our proposal that we begin the agreement with an arbitrated fee and then
provide for future arbitrations in succeeding terms.

Tlhis, indeed, is the present system-the federal court now pro ides assurance
to public broadcasting that it will not be without a license to perfrom our mem-
bers' works. We refer to the method of licensing anid judicial review of rea-
sonableness of license fees set forth in ASCAP's 1950 Amended Consent Judg-
ment. That Judgment provides that any user i ho requests a license in writing is
automatically licensed. It presciibes a mandatory negotiation period. If the
parties fail to agree, the user may ask for judicial determination of a lL asonable
license fee by the United States District Court for the Southern District of New
York. This mechanism has functioned efficiently for both ASCAP' and users of
copyrighted works over the past 25 years.

In sum, the compulsory arbitration demandcd by public broadcasting, is un-
necessary, indeed it is redundant. Were public broadcasting to drop this dellanld,
it is app)arent that areement sxould le reached which would satisfy all of pub-
lic broadcasting's real needs.

We have irecited this history so that the Coulnmittee will know how little re-
mains to be done L efore final nagreement is reached realking this amnecxdment wholly
academic.

The chief reason givczi by public broadcasting for seeking this amendment is
that the new copyright law would impose new liability on the public blroad-
casters. We believe this is a misstatement of the present law.

III. ldcer currct law. public broadcasting is liable for copl/rlitht infri;ncmcnt
with out performanco and synchronication liCCnscs

A. PUBLIC BROADUCASTER PERFORM£ "FOR PROFIT" UNDER TIIE 1909 tOPYRIGIIT ACT

Contrary to their repeated assertion that public broadcasters do not. need per-
forming rights licenses because they do not perform "for profit" unlder the 1J09D
Copyrigh.t A 't, performances broadcast by the public broads-,.ters ale fur profit,

Associatc, Jusic Publi.shcrs, Inc. v. Dcbs Memorial Radio Fulnd, Inc., 141 F.
2d 852 (2d Cir. 1914), was an infringement suit by a copyright ovner against the
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operators of radio station WEVD in New York. The station was operated by a.
nonprofit collJrration for philanthropic and educational p'rposes. WEVD per-
formed the plaintiff's copyrighted mubical composition on one of its "sustaining"
programs, on which there was no commercial advertising. (It also broadcast
cummericially spon.uored programs.) The broadcaster claimed it did not infringe
the copyright because it did not perform "for profit".

The court held the performance was 'for profit", stating:
"The fees for advertising are obtained in order to aid the broadcasting station

to pay its expenses and repay the advances to it by the Forward Association. The
'sustaining' programs are simiiarly broadcast in order to maintain and further
build up the listeninlg audience and thlls furnish the field from which the pay-
ing advertisers may reap a profit. It can make nio diffcrcnce that thCe ltimate pur-
puses ol the (orplorate defendanlt wcru charitable or educational. Both in the ad-
vertiysihg and su6taining progralms Dcbs was cngagcd int an cnterprise which rc-
sulted in profit to the advertisers and to an in:crenent to its ow1n treasury where-
by it might repay its indebtedness to Forward Association and avoid an annual
deficit .... The performance was for profit and the owner had the statutory
right to preclude each and all of theni [the defendants] from reaping where they
had not sown." (at 855, emphasis added.)

As in Dfbs, a sizable portion of public broadcasting revenues are contributed
by corporate "underwriters". These "underwriters" advertise their sponsorship
of programs broadcast by public broadcasters and receive good 1iil and profit in
return. There is no doubt that these "underwriters" are equivalent to sponsors of
commercial broadcasters. l There has, in fact, been a recent judicial finding to
that effect.

In Rohauer v. Killiam Shows, Inc., 379 F. Supp. 723 (S.D.N.Y. 1974), a public
television station (WNET, New York) was held liable for copyright infringe-
ment. It broadcast a film without permission of the owner of the copyright. In.
discussing the liability of the p;ogram's corporate "underwriter', the Bowery
Savings Banlk, the court said:

"With regard to the liability of the Bowvery Savings Bank, I should note at
the outset that I attach no weight to its self styled role as an 'underwriter'
rather than a 'sponsor' of the teleN ibed tnlowings. Programs shown on educational
television btations, such as Channel i3, do not have sponsors in the conventional
sense; rather, a company which has contributed tonard the presentation is
usually permitted a brief and rather sedate anumouncement of ,its contribution,
which usually appears at the end of thle programn. IIere, in addition, thel entire
'Silent Years' series was extensively advertised ill the press, on public buses,
and in other media; all such advertising bore Buowery's name. It is Lilo conceded
that Bowery distributed posters bearing its nlame as well as a still photograph
from the motion picture. Althoiugh Bowecry ewas unable to cngagc in the crasscr
formns of self promotion to hich7 commnercial tclcvrision has accustrnecd tus, I find
that its participation in the financing and promotion of the scries qulalifics it
as a sponsor." (at 729-730, emphasis added)

The sedate t pie of announcement used to credit sponsors of public broadcasting
programs is very siniliar to the form used in radio's infancy. Typically, an
announcement is made at the beginning and end of public television shows,
stating "This probillm is made possible through a grant from the XYZ corpora-
tion". Compare this with the only announcenlents made at the beginning and
ending of programs of radio station W'OR in 1923: This is Radio Station WOR,
a service of I,. Baniberger & Co., One of America's Great Stores, Newarl;, N.J.
Those announcements were held to make the station's performances of copy-
righted Imusic "for profit". 31. W'itnmark & Sons v. Baintbcrqcr & Co., 291 F. 776
(1).N.J. 1923). The court said:

"Undoubtedly the proprietors [of Pralnburger'sl in their individual capacities
have done and do n/finy things of a public spirited and charitable nature on
acclunt of which thJe are entitled to the highest commendation. But It does not
appear, and the court cannot believe, that those charitable acts are all labeled
or stamped, 'L. Bamiberger & Co., One of America's Great Stores, Newark, N.J.' "
(at 779)

Public broadcasters perform copyriglhted works in programns which they use
to attract audiences, just as WEVD dil in the D(bs case. 'hey use those audi-
ences to gain financial support, through direct viezxer and listenr contributions
and also through corporate sponsorshilp of prograns. Tlhe corporate sponsors
in turn derive profit from advertising and good xxill as in the Ruhaltcr case.
However vie~wed, th.se perfor:nances nref clearly "for lprofit".
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B. PUBLIC BROADCASTING HAS INFRINGED BOTHI PEBFORMANCE AND.SNCHRONIZAIION
RIGHTS BUT COPYRIGHT OWNERS HIAVE EXEBCISED FORBEARANCE IN THE EXPECTATION
THAT AGREEMENT WOULD BE REACHED.

Clearly, the owners of copyrighted musical compositions could have suci.ss-
fully sued the public broadcasters for copyright infringement under the present
law. They have not done so for two principal reasons.

First, public broadcasting can be said to have been in its infancy during the
1960's. Initially, public broadcasting stations had to struggle to become estab-
lished. This paralleled the development of commercial radio, commercial tele-
vision and each new user industry. Copyright proprietors have felt that infant
industries should be encouraged in their development. ASCAP granted free
licenses to commercial television networks and stations until 1949.

Second, as has been shown, negotiations between copyright owners and public
broadcasting have been carried on almost constantly since the mid-1960's.
Throughout that period, we hoped to reach agreement and therefore saw no
reason to commence infringement litigation.

Our forbearance is, we think, evidence of our members' good faith and desire
to aid public broadcasting. We believe the time has come for public broadcasting,
now quite mature, to reciprocate and join all other users of copyrighted works
by entering into reasonable license arrangements.

iTV. Public broadcasting has grown and changed signiflcantly in, the past decade,
anml can be expected to continte to grow and to change

The public broadcasting industry has grown and changed so that a compulsory
license is even mbrc inappropriate today than it was when first proposed by public
broadcasting in 1967.

A. TUE PUBLIC BROADCASTING INDUSTRY NOW COM3PETES WITH COMMERCIAL
BIROADCASTING AS A NATIONAL MEDIU.M

In the early 1960's public broadcasting was universally known as "educational
broadcasting". It consisted of local stations licensed almost exclusively to edu-
cational institutions, state school systems or school boards, whose purposes were
correspondingly educational in nature: to expand or enrich the classroom ex-
p)erience.

The catalyst for change from educational to public television was the report
of 'the Carnegie Commission on Educational Television, released in 1967. Its
recommendations were central to the Public Broadcasting Act of 1967, which
established the Corporation for Public Brdodcasting to provide interconnection
of the individual stations, develop outlets for national programming, and increase
the support given to local stations.

CPB in turn established the Public Broadcasting Service to manage the inter-
ecnnection service which became operational in late 1970. PBS not only serves
as an interconnector of the stations, but also as a central coordinator between
the stations and program producers. The radio equivalent of PBS is National
Public Radio (NPR) which came into being in early 1971. Unlike PBS, NXPR
produces some of its own programs as well as courdinatipig other producers and
local stations. See, generally, "Tile Story of Public Broadiosting", L'roadcanl;'dg,
November 8. 1971, pp. 30-36.

The difference between the number of educational broadcasting stations in
1965, and the number of public broadcasting stations in 1975, demonstrates the
large and rapid growth of the indubtry. In 1965 the number of noncomnmercial
educational television stations in operation leas 103 and the numlber of non-
commercial radio statioLs was 2:59. Today, there are 2t4 public television sta-
tions and 660 public radio stations In operation.

Public broadcasters clearly compete ithll commercial broadcasters for audi-
ence. They compete in other ways too: According to Broado.tsting, August 19.,
1974, "Public television stations in major markets are onmleting vigorou.sly with
conmereial facilities to supply production and ttchnical -ervices for fee. Com-
mercial broadcasters vhlo helped furnish equlpine,,t and lolney for early devel-
oplnent of educational TV' are beginning to think they Nuure had." In producinug
and duplicating programs for sale to schools and other user:,. public broadcasters
also cmnipete with companies engaged in marketing audioviesual material to the
same buyers.

l.y del eloping a national interconnection service and a central program clear-
lug house, public broadcasting now competes with commercial broadcasting on a
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nationwide basis. Masterpiece Theatre, for example, reaches the same national
audienee as any commercial network programs.

B. THE PROGRAMMING OP PUBLIC BROADCAS'TING CONTAINS SUBSTANTIAL ENTERTAIN-
MfENT AND CULTURAL MATERIAL THAT COMPETES WITH COMMERCIAL BROADCASTING
FOR THE SAME AUDIENCE

In its testimony before this Subcommittee in 1965, and before the Senate in
1967 see, generally, Hearings.or, H.R. 4347, H.R. 5680, H.R. 6831, H.R. 6835 be-
fore Subcomm. No. 3 of 'the House Comm. on the Judiciary, 89th Cong., 1st Sess.,
ser. 8, pt. 1 (1965)-hereinafter "The 1965 House Hearings" and Hearinsp on Z.
j97 before the Subconmm. on Patents, Trademarks, and Copyrights of the Senate
Comm. on the Judiciary, 90th Cong., 1st Sess. (1967)-hereinafter "The 1967
Senate Hearings"), public broadcasting repeatedly stressed that it was provid-
ing an educational service to schools and homes by supplying instructional and

dAlavctional programs. The claim that its educational programs were much dif-
ferent from the entertainmcnt and cultural programs supplied by commercial
broadcasters runs throughout the testimony. For example, William G. Harley,
President of the National Association of Educational Broadcasting (N'AEB),
stated (1965 House Hearings, at 484):

"To impose commercial standalds and restriction upon copyrighted materials
used for educational purposes by educational stations would severely limit the
effect of operation and development of these stations in the service of education."
(emphasis in original)

At the same hearings, Eugene N. Aleinikoff, chairman of the Joint National
Educational Television-Educational Television Stations Committee on Music
and Copyright, stated (at 486-487):

"... let me ma'.:e clear exactly what ETV [educational television] stations
are and the nature of the educational programing they broadcast .... ETV
stations broadcast television lessons for the local schools from 9 a.m. to 3 p.m.
every day. The late afternoon is usually devoted to teacher-training courses and
programs for children. Evening programing is divided between adult education
and community topics, supplenmenteil by broader documentary and cultural pro-
gral, i provided by National Educational Television and other regional organiza-
tion,. Whatever its source, this adult programing is invariably selected to inform
and enlighten an interested and engaged audience, rather than merely to enter-
tair or pass the time of a mass audience. Exhibit 'C', which is also attached, is a
statellent of the average weekly schedule of the ETV station operating at the
Univers,;y of North Carolina. We thought the committee would be interested in
seeing a weekly schedule to examine exactly what kinds of programs are broad-
cast by a university station."'

The weekly schedule MIr. Aleinikoff referred to as "Exhibit C'" is appended to
our statement as Exhibit A.

To paraphrase Mir. Aleinikoff, we think the Subcommittee will be interested
in comparing a current sleekly schedule of the same station, which is attached as
Exhibit B, with the 1965 schedule.

In 1905, during .' ihool day (9 a.m.-3 p.m.), Station WUNC-TV broadcast
such programs as "U.S. History: 11th grade level," "Physical Science: 9th grade
level," and "World History: 10th grade level." During the week of June 21-27,
1975, the only programs broadcast during the school day were "Sesame Street,"
"M`r. Rogers" and "The Electric Company." Certainly, these fine programs are
aids to education. Our point, however, is that they are nationally produced and
dli.tributed programs. Public broadcasting can no longer allege any difficulty with
copyright clearances and payments for such programs. (Indeed, Children's Tele-
vision Workshop, producer of "Sesame Street" and "The Electric Company," is
ASCAP's neighbor, one floor below us at One Lincoln Plaza.)

A comparison of the late afternoon programming is also revealing. For ex-
ample, the 3965 Wednesday afternoon schedule included "MIethods for Modern
Teachers," "Lip Reading" and "College Credit Course: First Year Algebra." In
1975, the 3-6 p.m. time slot continued to be filled by "Sesamie Street," "The Elec-
tric Company" and "AMr. Rogers."

But most revealing is a comparison of the evening programming, which Mfr.
Aleinikoff in 1965 described as "adult education and colnmunity topics supple-
nented by broader documentary and cultural programs ... selected to inform
and enlighten, . ., , rather than merely to entertaini or pass the time of a mass
audience." The weekday evening programs in 1965 included "Public Affairs,"
"Encounter-disciission program," "The French Chef,"' "Landscaping Yoir Home,"

57-780--76-pt. 2-17
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"Science and Engineering Television Journal," "College Credit Course: History"
and "Basic Concrete Technology." In 1975, there are still some instructional and
public service programs, such as "Folkl Guitar," "General Assembly Today," and
"Consuimer Suzvival Kit." However, we now also find pure entertainment pro-
grams, such as "Mlonty Python's Flying Circus," "At the Top-Mfusic," "The
Way It Was--Sports" and "Hollywood Television Theater." No one can seriously
claim these programs are not designed to "entertain . . . a mass audience."

Obviously, public broadcasters seek as sizable an audience as possible. As
B;roadcasting stated in its issue of November 8, 1971: "David Ives, President of
WGBH-TV, responded with one word lien asked how he would react if t' at
station suddenly found itself ranked second in its market: 'Yippeeee!'"

This drastic change in programming, from purely "educational" shows to
"entertainment" and "cultural" shows, alpplies not only to one station in
North Carolina, but to all public broadcasting stations. In 1967, the public broad-
casters submitted a number of charts analyzing "ETV broadcasts and pro-
grams" to the Stnate SubcommiLtee. Chart 4, printed in the 1967 Senate hearings
at 225 and attached to our statement as Exhibit C, show s the general broadcast
categories of programs over thirteen public broadcasting stations. Tile programs

wllich were counted by number rather than by hours) were dividnd into three
categories: in-school instructional, non-classroom studies, and adult informa-
tional! and cultural. Entertainment programs were placed in the last category.

We made ~a similar study of programs over eleven of the same thirteen
stations (listings for tw-o stations were unavailable) for weekly periods in
January, 1975. The result is attached as Exhibit D. The percentage of non-
classroom study programs remained the same, 30%. The percentage of in-school
instructional programs declined from 43% in 1967 to 14% in 1975. And 85%
of those in-school instructionml programs are nationally distributed programs
such as "Sesame Street", "The Electric Company" and "JIr. Rogers". The
dramatic change is in the adult informational, cultural and entertainment
programs-an increase from 27% in 1967 to 57% in 1975.

Public broadcasters are now concerned with "show biz" just as commercial
broadcasters are. Certainly one may argue over the relative merits of the enter-
tainment programs broadcast by the two systems-""Masterpiece Theatre" may
be more "worthwhile" to some than "All In The Family". But both are broadcast
to attract and entertain mass audiences. The argument that public broadcasters
should be treated differently from commercial broadcasters, if it ever made
sense. makes none when both are competing for the same audience with the
same type of programs.

C. THE REVENUES OF PUnLIC BROADCASTINO HAVE GnowN SUBStANTIALLY IN TUE
LAST DECADE

The total income from all sources to public broadcasting in fiscal 1970 was
$103,640,692 (Broadcasting, November 8, 1971). According to the 1974 annual
report of the Corporation of Pullic Broadcasting, the indu.stry's income for
fiscal 1973 grew to $2 38,800,000--an increase of 230%.

One large and increasing component of public broadcasting's revenues is
contributions by corporations, referred to by pubtlic brotdcasting as "under-
writers" and hby the court In the Rohauer case as "sponsors". According to
CPB's 1974 annual report, grants from business and industry totaltd almost
$8,000,000 for fiscal 1973.

The increase cf contributions by a firm like MIobil 011 reveals the value
corporations ascribe to sponsoring public broadcasting programs. In 1971, tMobil
gave $490,000'for public television programs (The Village V'oice, 'May 12, 1975).
By 1975, that sum had grown to $2,000,000 ('cwo York Times, MNay 31, 1975).
Mobil pays the commercial networks only twice as much, $4,000,000 per year.

The fact that corporations spend large amounts on public television programs
demonstrates the value of the good will and advertising they derive from such
sponsorship. That value is also reflected in the amounts of money spent by
corporate sponsors on other advertising, designed to connect public brondcast-
ing programs with the sponsoring corporation. In 1971, Mobil allocated $260,000
to such advertising (The Village Foice, May 12, 1975). By 1975, that amount
had increased to $700,000 (The New York Sundayr Newos, February 9, 1975.

Corporate sponsors are quite e.lqlicit about the reasons for their sponsorship
of public broadcasting programs. Robert Kaufman of Bristol Myers, which pro-
vided $850,000 for "The Thin Edge", a series on mental health, explained: "We
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'think we receive great prestige to be identified (in the public mind) with some-
thing like this." (The Village Voice, TMay 12, 1975). Indeed, the commercial
advantages of sponsorship of public television programs are so great 4that a
proposal has been made to end the "hypocrisy" of the system and introduce
commercials to public television (The Newt York Times, June 15, 1975).

Accordingly, we find that public broadcasting not only rivals commercial
broadcasting in structure and competes for the same audience, but it also com-
petes with commercial broadcasting for sponsorship revenues. Indeed, public
television is viewed by many as the best institutional advertising medium avail-
able. If it sells companies, rather than products, it is no less an advertising
medium.

D. TIIE MfATHIIAS AMENDMENT DOES NOT TAKE INTO ACCOUNT THE POTENTIAL
GIROWTI[ AND CIIANGE OF PUBLIC BROADCASTING

When thbi Cninmmittee held hearings in 1065 on the public broadcasting aspects
of copyright law revision, its members saw that educational broadcasting was
developing in ways that brought it closer to commercial television. In questioning
the public broadcasting representatives, Congressman Kastenmeier asked:

"But do you not feel that authors, composers, and publishers are concerned
in part that educational broadcasting, especially television broadcasting, has
approached commercial broadcasting in program content and in moving for a
share of tile general audience? Don't you feel this must be a concern of some
authors, composers, and publishers?"

Mr. Aleinikoff replied:
"I think there is a great deal of concern about educational television and the

kind of programming it is presenting. That is one of the reasons why I was
careful to include in the exhibit an example of the kind of broadcast that is
being made by ETV stations today.

"It is a difficult problem. Commercial networks broadcast credit courses at
six o'clock in the morning. That does not in;lke them educational broadcasters.

"Educntional stations broadcast symphony concerts at night, yes; but these
are really a minority of the kind of programs they do broadcast. If you will
look at any of the ETV schedules you will see that there are mostly credit
courses and other material of a direct educational nature. The more general
programs that people have talkled about here, such as symphonies, are, in the
main, national programs produced by National Educational Television or by
one of the other large ETV programming organizations whllere, as far as I
know, all of the copyrights are cleared by the producer." (1965 House Hearings
at 512-513).'

As we have seen, the nature of public broadcasting's programming did change
radically. Public broadcasting no longer is concerned exclusively (if it ever
really was) with material of a direct educational nature. It is increasingly
concerned w;iti entertainment programming. The educational programs are no
longer local credit courses--they are now nationally produced and distributed
programs. In 1965, the producers, as Mr. Aleinikoff said, were obtaining synchro-
nization licenses. They never obtained performance licenses and stopped seeking
synchronization licenses in 1967.

In a similar vein, the following exchange took place between Congressman
Poff aiid Mr. Aleinikoff:

"fr. Poff. 'Mr. Chairman, I would like to make one farther statement rather
than propound a question.

"I am sure the witnesses understand that this subcommittee and this Congress
are faced with the problem of legislating not alone for the present, but for the
unforeseeable future. It is true that ETV is Inow in its Infancy. Its financial
resources are limited. The scope of its effort is not as broad as it one day will be.

"We must. I say, look to the future in trying to weigh the equities involved and
trying to balance the rights. one against tie other, hopefully in the end servilng
the long-range national interest.

"So, I hope that those on both sides of 'this issue will appreciate the delicacy,
the difficulty whlich is ours and will help us, and I am sure you want to help, to
arrive at an equitable solution.

"M.r. Alcinikoff. I think we agree, but I would like to emphasize this onel
thing if I can. I think that we who ar, in educational broadcastilg feel seriously
that we are a part of the educational process.
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"One of the things that has affected us in this endeavor has been a kind of
singling out of educational television as a different mechanism and quality.
We feel we are a part of education.

"Mr. Poff. You are indeed a part and you will become an increasingly im-
portant part of the whole educational effort. You must also concede, of course,
that in some measure even now you are in competition with commercial tele-
vision stations and it is possible that the future may hold some unknown things
in that area.

"This is what I have in mind when I say that we have a difficult chore in
balancing all the equities.

"Mr. Aleinikoff. I think we would say we are in competition with commercial
television only in the same way that an adult extension lecture is in com-
l)etition with the movies. In other words, we are in competition for viewers'
inLCrest, and for people to watch and to learn from our programs. We do not
feel that we are in competition'on subject matter.

"Mr. Poff. You are not competing' with them for profit, of course, but you
are -ompeting with them for their audience a~nd an audience is a profit to a
commercial television station.

"That is what I mean when I say you are competing with them. To whatever
extent you reduce their audience aren't you reducing their commerc'al potential,
the potential profit they might be able to make? I am not arguing their case.
I aln simply stating the facts to illustrate what I mean." (at 515-516).

Mr. Poff was prescient. And 'Mr. Aleinikoff's statement has lost any accuracy
it ever had. Public broadcasting is liot in competition with commercial television
only in the same way that an adult extension lecture competes with the movies.
As Congressman Poff noted, public television does reduce the audience for com-
mercial television.

By reducing the audience for commercial broadcasting, public broadcasting
not only reduces the potential revenues of the commercial broadcaster, on which
ASCAP's fees are based, but also reduces the commercial potential of the mdte-
riatl being broadcast-including the copyrighted works contained in the pro-
grams. For example, if PBS were to network a series of musical specials on the
works of a particular composer, time or type, no commercial network would
produce and broadcast a similar series for a long time thereafter. The public
television series would "saturate" the markeL for such specials. Those whose
music was used would not only be deprived of deserved income so long as public
broadcasting pays nothing, they would also lose the potential market of com-
mercial broadcasting.

In 1965 Congressmen Kastenmeler and Poff foresaw the future. Today, as
then, Congress must legislate not alone for the present but 'for the future ton.
It must consider the present size, structure and programming of public broad-
casting and its potential growth and future. We believe that when these are
viewed realistically the only conclusion that can be reached is that public
broadcasting needs no special treatment-on the contrary, the interests of
creators and the public at large require that licensing arrangements be made
with this industry in precisely the same way they are made with all others.

'V. N7onl of the jttstifications o#ffred by putblic broadca8ting for the Mfathias
amendnent are valid

Public broadcasting has offered three justifications for the 'Mathias Amend-
ment: First, it claims that it has encountered great difficulty in clearing copy-
righted musical compositions for broadcast; second, that the costs are prohibi-
tive; and third, that it is somehow "different" from all other users of copy-
righted works and therefore requires special treatment.

None of these is valid.

A. THERE IS NO PROBLEM IN CLEARINO BROADCAST OF COPYRIGIITED MUSICAL
COMPOSITIONS

Public broadcasting argued the "difficult clearance" point by stating: "U'nder
S. 1361 as enacted by the Senate, public broadcasting would lie required to
clear and negotiate payment for each piece of copyrighted material. The diffi-
culty for public broadcasting in obtaining such licenses expeditiously from copy-
right proprietors is undeniable." (PBS Comments, p. 6) As far as copyrighted
music is concerned, this statement is incorrect and we deny it.
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First, performance rights are easily licensed. By entering into a license agree-
ment with each of the three major performing rights organizations, ASCAP,
BMI and SESAO, public Droadcasting can be assured of performance licenses
in virtually all copyrighted musical compositions. Second, copyright proprietors
have offered to grant synchronization licenses so that public broadcasting can
be assured of such licenses for all its broadcasts. There is simply no clearance
burden on public broadcasting whatsoever.

In the mid-1960's, when public broadcasting was still securing indivIdual
synchronization licenses, it had no "difficulty" in clearance. This fact is demnn-
strated by copies of four illustrative letters from NET to one music publisller,
Associated Music Publishers, Inc., attached as Exhibit E. These letters contra-
dict PBS' recent assertions on clearance "problems".

For example, in the PBS Comments, especially in the attachment on clearance
problems from WNET-TV, public broadcasting claims that it is often im-
possible to obtain synchronization licenses because of rigid production deadlines.
But NET's letter to Associated Music Publishers of March 8, 1965 acknowledges
that the publisher has helped in meeting those deadlines: "In conclusion, I would
like to thank you very much, on behalf of N.E.T. for your efforts in our behalf
in seeing us through clearance of the above in time for our production deadlines."

In addition, the WNET memorandum states (at page 6) "under the present
system it is naive to expect that clearance be received prior to transmission."
What is not said is the crucial point: it is standard practice in the television
industry to clear compositions after production, and even after broadcast. In
fact, this was also NET's practice. NET's letter to Associated MIusic Publishers
of August 13, 1965 states:

"'We wish to thank you and Associated Music Publishers, Inc., very much for
your most helpful cooperation in completing this work and especially for the
use of this very fine music. You will note that I have dated these licenses
somewhere in the vicinity of the date on which they were recorded."

Standard arrangements can readily be worked out as shown by NET's letters
to Associated Music Publishers of January 14 and August 22, 1966. Indeed, by
August, 1966, the licensing procedure had become so routine that NET could say
"As usual, would you sign a copy of this license and return it to my attention."

Public broadcasting has also claimed that there would be great clearance
difficulties because of the many local programs produced by individual stations,
especially instructional programs designed for school use. But, as we have seen,
virtually all programs broadcast during school hours on public broadcasting
stations are national programs, such as "Sesame Street". Indeed, under the
copyright owners' present proposal to public broadcasting, synchronization li-
censes would be granted for both national and local programs.

In sum, the clearance problems are illusory, not real, and provide no justifica-
tion for a compulsory license.

B. LICENSE FEES OFFED TO PUBLIC BROADCASTINGO AVE ALWAYS BEEN
REASONABLE

Chalmers H. Marquis, Executive Director of Educational Television Stations,
a division of the National Association of Educational Broadcasters, estimated
that the costs of copyright licenses would run at least $12,600 per year for each
educational television station (1967 Senate Hea.ings, at 1008). We have no idea
how this figure was arrived at, or how much of this guess relates to music. If
ewe assume half this amount is for music and multiply by the 250 educational
television stations broadcasting today, we would arrive at fees of approximately
$1,.500,000 annually. If all of the cost were for music, that figure becomes $3
million.

Mir. Mafrquis' estimate should be compared with license fees paid by public
broadcasters in other countries of the world. Representative figures paid for
rights -to musical compositions in 1974 are:

Britain: $7,870,272 (3,279,280 pounds).
,Netherlands: $2,666,240 (6.4 million guilders).
Italy: $11,301,281 (7,052 million lire).
IAustria: $4,176,000 (69,247,584 shilling).
Switzerland: $1,666,190 (6,638,212 Swiss francs).
'Canada: $1,500,000 (Canadian dollars).
Sweden: $2,694.585 (10,567,000 kroner).
France: $7,909,379 (32,717,520 French francs).



936

'Of course, the situation in those countries may be different from ours, and
'neither we nor the public broadcasters have bargained on the basis of a full
'exploration of the economic facts. America's copyright proprietors have offered
public broadcasting experimental licenses at rates far below the levels paid

:abroad.

d. A COMPULSORY LICENSE CAN'NOT BE JUSTIFIFD BY ANY CLAIMED DIFFERENCES
BELTWEEN PUBLIC AND COMMIEMCIL BROADCASTLNG

Public broadcasting has continued, in 1975, to try to distinguish its needs Lrom
those of commercial broadcasting. It still says (PBS Comments at p. 15):

"The special factors present in public broadcasting indicate generally the crit-
ica! need for copyright considezatlon beyond the non-statutory clearance prac-
tices previously developed in commercial broadcasting. Suffice it to say in sum-
mary that the program.artic aim and content are far different, the extent and
volume of copyright cleanrance far greater. and the financial and admli:istrative
resoifrees far smaller. But more than that, it should noc be forgotten that the
commercial broadcasters, bho;; local stations and national networks, are almost
continually in negotiation with the three musical performance rights societies

nihnut royalty zates, gnd that the attendant litigation in court has been volumi-
nous indeed."

This statement is remarkable for being incorrect in each particular. First,
public broadcasting's programming new includes enlertan'ment In direct com-
petition with programming of commercial broadcn.;ters. The days of helavily
instructional "educational" television are over, nind plublic broadcasting now more
closely resembles commercial broadcasting.

Scoend, even if the allegation that the extent and volume of public broadcast-
ing's copyright clearance is far greater than that of commercial broadcasting
i correct, the license agreements offered by the copyright owners satisfy any
"problems" with clearance. The licenses, in fact, would not require advance
clearance of any nondramatic musical compositions.

Third, public broadcasting's claim that its financial and administrative re-
sources are far smnller than those of commercial broadcanting is dli.pelletld h the
significant growth of public broadcasting revenues over the last decade. Further,
.copyright owners have always recognized and respected public broadcasting's
special financial situation, and have offered initial licenses at extremely low
-fees.

Finally. the claim that there is almost continual negotiation and litigation
.:between commercial broadcasters and the performance rights organizations is

not true. If true, i. would not affect the public broadcaster because. under the
auspices of the Senate Subcommittee, the copyright owners have offered a one-
pnckage agreement to public broadcasting, as a result of a single negotiation.

The fact is that the performing rights socitties and the individual publishers'
who licenlse synchronizm tion rights have alwayvs been willing to enter into license
arrangements xvith public broadcasting which tould grant all the rights needed.
None of the difficulties envisioned by public broadcasting has ever occurred in
any other area of licensing, and there is no reason to t;iink that any of those diffi-
eultics would occur in the licensing of public broadcasting. Quite the contrary,
the history of licensing of pyerformnance and synchronization rights demon-
strates that there is no necessity for the Ma thins Amendment.

VI. The Mathias Amendmennt as drafted is am biguous, impracticat, and
unl workable.

There are also great technical difficulties with the Mathias Amendnient as
,lrafted. Public broadcasting has claimed the Alntndzment covers only nondramatic
uses. It begins "(a) Public broadcast of nondranlatic literary and mnusical works,
sound recordings, and pictorial. Igraphic, and sculpthral works shall lie sub.ject
to compulsory licensing...." It is possible that this lannguage might be read
to apply a compulsory license for all "public broadcast" uses. This would in-
clude use of a nondramatic work In a dramatic context-a use that has always
been licensed by the individi.ql copyright proprietor.

In addition, section (a) (2') of the Amendment states that the "royalty rates
may be calculated on a per-use. per-progranm, pro rated or annial basis as the
Copyright Royalty Tribunal finds most appropriate...." Since 1941 ASCAPhnas
offered broadcasters licenses on a blanket or per program basis. Calculation of
feeq for public broadcasting on aome new basis coulil be perilous for all con-

ern.ed4,
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For example, there is no history of per-use licensing of performing ·rights
which might guide the Copyright Royalty Tribunal. Performing rights have
uniformly been licensed on a blanket basis, both in this country and abroad.
Blanket licensing is recognized as the least costly method of bulk licensing, as-
suring the widest possible use of copyrighted works at the lowest cost of the
user.

The proposed per-use statutory scheme would require public broadcasters to
account for all their uses of copyrighted works and to show each type of use.
Consider the many different kinds of uses broadcasters may make of copyrighted
works-the same songs may be featured as part of a star performer's act, be
used as the theme for a program or station, be heard as background throughout
the broadcast, be part of a promotional announcement, be instrumental olly, or
vocal only, etc. What would be the basis--for calculating appropriate rates for
each different use, or for the same kinds of uses varying on&y in durat on?
The recordkeeping burden such licensing would place on public broadcasters
would be heavy indeed.

This bookkeeping burden is likely adversely to affect the copyright ownert
and ultimately, the public. We may be sure that public broadcasters would see]k
to mitigate the costs of this recordkeeping burden. perhaps by avoiding the u-.e
of copyrighted works; If so, copyright owners would suffer direct, eco-nmic
loss, and the public would be deprived of at least some music it would othe L.
hear.

A compulsory per-use licensing scheme is an unknown quantity, introilucing
costs and concerns where none presently exist. The blanket license which other
broadcasters request and which we have offered to public broadcasting ensures
that public broadcasters need not be concerned about how much or whose music
is being used.

In addition, the Mathias Amendment as drafted could very well allow non-
broadcast use of copyrighted w-orks under the compulsory license. Subsection (b)
of the Amendment provides:

"For the purposes of this section, 'public broadcast' shall mean production,
duplication, interconnection, distribution and transmission of 'educational tele-
vision or radio programs' by or for 'noncommercial educational broadcast
stations' .... "

It may well be that the public broadcaster or some other entity distributing
a recording of a public broadcast program for non-broadcast purposes, for
example to a school, would be entitled to a compulsory license under the Amend-
ment. Public broadcasting has expressed a desire for such "audiovisual" licenses
in its negotiations with us and with copyright owners. We have no such rights
to license. The copyright owners, who do have the rights, have responded with
suggested machinery which meets all of public broadcasting's legitimate needs.
Again, this is a use which has, in every case, been licensed solely by the individ-
ual copyright proprietor, and for which no compulsory license is necessary or
appropriate.

CONCLUSION

The public broadcasting industry has offered no reason it should. be treated
differently from the rest of the music-performing world. The arguments they
have advanced are illusory-no other user of copyrighted music has ever en-
countered any of the "difficulties" they envision. Quite the contrary, we and
other copyright .licensors have attempted to cooperate -with the- public broad-
casters and to meet their needs. We remain ready to do so and believe we are
very close to a mutually satisfactory agreement on the basis of current discus-
sions, the latest of which was held on July 8, 1975. The Mathias Amendment
should be recognized for what it is-an unnecessary and dangerous appendage
to the copyright law. It should not be adopted.

EXHIBIT A

WUNC-TV, UNIVERSITY OF NORTH CAROLINA, SUMMS[ARY SCHEDULE OF A TIIcA,
WEEK

MONDAY MORNING

8:55 Morning news summaLy: Primarilyfor school "homerooms" and first hour
classes.

9:00 U.S. history: 11th grade level. Five days a week. Basic ,resource for
approximately 10,000 students. Produced under contract with North
Carolina Department of Public Instruction.
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9:30 Physical science: Ninth grade level. Basic resource for approximately
12,000 students. Produced under contract with the North Carolina
Department of Public Instruction.

10:00 World history: 10th grade level. Basic resource for approximately 7,000
students. Produced under contract with the North Carolina Depart-
ment of Public Instruction.

10:30 Mathematics: Eighth grade level. Basic resource for approximately 9,000
,sudents. Produced under contract with the North Chrolina Depart-
ment of Public Instruction.

11:30 Creative Person (NET).
11:30 Spectrum/Science Reporter (NET).

MONDAY APTERNOON

12:00 Aspect: In cooperation with the Agricultural Extension Service. Reeps
farmers and homemakers abreast of current developments of interest
to them.

12:30 Midday news: 15 minutes rounding out the noon "service hour." Source:
Associated Press broadcast wire and press releases.

2:15 Geography: Ninth grade level. Basic resource for. approximately 5.000
students. Produced under contract with the North Carolina Depart-
ment of Public Instruction.

6:00 News: A 15-minute summary. (See 12:30.)
6:15 Aspect: A rebroadcast of the 12:00 farm and home program.
6:45 The Friendly Giant (NET): For children, ages 3 through 6. Stories,

poems, playlets.
7:i0 What's New (NET): For children, ages 7 through 12., Adventure, his-

tory, science, etc.
7:30 Public Affairs (NET).
8:30 Encounter: Discussion program, 1 hour. Local and national authori-

ties. Topics such as: "'Medicare," "North Carolina Coilrt Reform,"
"The Law and the Indigent." "The Population Explosion," "Problems
of the Aging," "The Status of Women," "Alcoholism," etc.

TUESDAY MiORNING

83.:55 Morning news summary: Primarily for school "homerooms" and first.
hour classes.

9:00 U.S. history: 11th grade level. Five days a week. Basic resource for
approximately 10,000 students. Produced under contract with North
Carolina Department of Public Instruction.

9:30 Physical science; Ninth grade level. Basic resource for approximately
12,000 students. Produced under contract with the North Carolina
Department of Public Instruction.

10:00 World history: 10th grade level. Basic resource for approximately 7,000
students. Produced under contract with the North Carolina Depart-
ment of Public Instruction.

10:30 Mathematics: Eighth grade level. Basic resource for approximately
9,000 students. Produced under contract with the North Carolina De-
partment of Public Instruction.

11:00 Public Affairs (NET).

TUESDAY AFTERNOON

12:00 Aspect: In cooperation with the Agricultural Extensio,, Service. Keeps
farmers and homemakers abreast of current developments of interest
to them.

12:30 Midday news: 15 minutes rounding out the noon "service hour." Source:
Associated Press broadcast wire and press releases.

12:45 Lip reading: For the deaf and friends of the deaf to help develop the
skill of lip reading through demonstration and practice.

1:45 Science and nature: A weekly enrichment program for junior and senior
high schools. Covers.the gamut from spaceships to seashells.

2:15 Geography: Ninth grade level. Basic resource for approximately 5.000
students. Produced under contract with the Department of Public
Instruction.

8:30 ParlonB Francais teacher's program: An in-service program to prepare
classroom teachers for the next day's in-school lesson.
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5::30 Young People's Corner: Events, information for the junior high school
lievl.

6:00 News: A 15-minute summary. (See 12:30.)
6.15 Legislative Report: Discussions and interviews with members of the

North Carolina State Legislature.
6:45 Thie Friendly Giant (NET): For children, ages 3 through 6. Stories,

poems, playlets.
7:00 What's New (NET): For children, ages 7 through 12. Adventure, his-

tory, science, etc.
7:30 The Creative Person (NET).
8:00 The French Chef (NET).
8,:30 Landscaping Your IHome: Renters and homeowners are helped in solv-

ing their landscaping problems.
9 :00 Science and Engineering Television Journal (NET).
9:30 College Credit Cpurse: History 599, political and social history of North

Carolina to 1835. Carries 2 semester hours of credit.

WEDNESDAY MORNING

8:55 Morning never summar : Primarily for school "honierooms" and first
hour classes.

9:00' U.S. history: 11th grade level. Five days a week. Basic resource for
approximately 10,000 students. Produced under contract with the North
Carolina Department of Public Instrlctioh.

9:30 Physical science: Ninth grade level. Basic resource for approximately
12,000 students. Produced under contract with the Department of
Public Instruction.

10:00 World history: 10th grade level. Basic resource for approximately
7,000 students. Produced under contract with the North Carolina
-Department of Public Instruction.

10:30 YMathematics: Eighth grade level. Basic resource four approxlmately
9,000 students. Produced under contract with ithe North Carolina
Department of Public Instruction.

11:00 Parlons. Francais (NET): Instruction in spoken French for three pri-
mary levels.

WEDNESDAY AFTERNOON

12:00 Aspect: In cooperation with the Agricultural Extensioi Seivfice. Kieblis
farmers and homemakers abreast of current developments df interest
to them.

12.30 Midday news: 15 minutes rounding out the noon "service hour." Source:
Associated Press broadcast wire and press releases.

1:30 Music in the Air: A weekly ehrichment program for piimary gradb
music classes.

2:15 Geography: Ninth grade level. Basic resouirce for approximhately 5,000
students. Produced under contract with th'e North Carolina Depart-
ment of Public Instruction.

2 :45 Science and Nature: A week:, nh.ri;lment pfogram for jiinior and senior
high school. Covers the gamut fr6m s8paceshif 'to seaniihlls.

3.30 Methods for Modern Teachers: An in-service series produced in coopera-
tion with the North Carolipa Department of Public Instruction and
the School of Education.

4:45 Li~ reading: For the deaf and friends of hlie deaf to 'help develop the
skill of lip reading through demonstration and practice.

5:00 College Credit Course: First year algebrd. Carries 3 semester hodrs
6redit.

6:00 News: A 15-minut.e stimmary. (See 12:803.)
6:15 Aspect: A rebroadcast of the 12:00 farin and home. prograih.
6:45 The Friendly Gii/nt (NET): For children, ages 3 tlirough 6. Stories,

poems, playlets.
7:00 What's New (NET'i): For children, ages 7 through 12. Advehture, hid-

tory, irclenide, etc.
7:30 Public Affairs (NiET).
8:30 'Pubic Atifpirs (REt1).
9.00 Voluime Onie: An anthology-events, information,, and discussions of

local interest. Topics such as: "Peace Corps," "Songs of the Lads in,
Gray,;" "Readings from MIodertn Draiaa," and "Songs aind Stbrtie df
Carolina."
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9;:30 Basic-Concrete Technology: informal instruction designed as an aid for
contractor, builders,.and architects.

THURSDAY MORNING

8:55 Morning news summary: Primarily for school "homerooms" and first hour
classes.

9:00 United States history: 11th grade level. Five days a week. Basic re-
source for approximately 10,000 students., Produced under contract
with the North Carolina Department of Public Instruction.

9:30 Physical science: Ninth grade level. Basic resource for approximately
12,000 students. Produced under contract with the North Carolina
Department of Public Instruction.

10:00 World history: 10th grade level. Basic resource for approximately 7,000
students. Produced under contract with the North Carolina Depart-
ment of Public Instruction.

10;30 Mathematics: Eighth grade level. Basic resource for approximately 9,000
students. Produced under contract with the North Carolina Depart-
ment of Public Instruction.

11:00 World of Music (NET).
11:30 Public Affairs (NET).

THURSDAY AFTERNOON

12:00 Aspect: 'In cooperation with the, Agricultural Extension Service. Keeps
farmers and homemakers abreast of current developments f interest
to them.

12:30 Midday news: 15 minutes rounding out the noon "service hour." Source:
Associated Press broadcast wfire and press releases.

2:15 Geography: Ninth grade level. Basic resource for approximately 5,000
students. Produced under contract with the North Carolina Depart-
ment of P ublic Instruction.

6:00 News: , 15-minute summary. (See 12:30.)
'6:15 Aspect: A rebroadcast of the 12:00 farm and home program.
6:45 The Friendly Giant (NET): For children, ages 3 through 6. Stories,

poems, playlets.
7:00 What's New (NET): For children, ages 7 through 12. Adventure, his-

tory,.science, etc.
7:30 You the Deaf; Sign language, lip reading, visuals are used to communi-

.cate topics of.interest to the deaf.
8:00 World of Music (NET).

,8:30 Japanese Brush Painting (NET).
9;00 Performance: Series of concerts wvth faculty members and students from

area colleges and universities.
9;30 College Credit Course. Hilstory 599, political and social history of North

Carolina to 1835. Carries 2 semester hours credit.
10:15 Lip reading: For the deaf and friends of the deaf to help develop the

skill of lip reading through demonstration and practice.

FRIDAY MORNING

8,:55 Morning news summary: Primarily for school "homerooms" and first hour
classes.

9:00. United States history: 11th grade level. Five days a week. Basic re-
source for approximately 10,000 students. Produced under conitract
with the North Carolina Department of Public Instruction.

9:30 Physical science: Ninth grade level. Basic resource for approximately
12,000 students. Produced under contract with the North Carolina
Department of Public Instruction.

10.:00 World historyx. 10th grade level. Basic resource for approximately 7.000
students. Prodliced under contract with the North Carolina' Depart-
ment of Public Instruction.

10:30 Mathematics: Eighth grade level. Basic resource for approximately
9,000 students.. Produced under contract with the North Carolina De-
i)artment of'Pulilic Instruction.

11:00. Parlpns Francajs, (NET) : Instruction in spoken French for three primary
levels.
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FRIDAY AnERNOOk

12:00 Aspect: In cooperation with the Agricultural Extension Service. Keeps
farmers and homemakers abreast of current developments of interest
to them.

12:30 Midday news: 15 minutes rounding out the noon "service hour." Source:
Associated Press broadcast wire and press releases.

2:00 Una Aventura Espaiol: Instruction in spokeni Spanish for the elementary
level.

5:00 College credit course: First year algebra. Carries 3 semester hours credit.
6:00 News: A 15-minute suhmmary. (See 12:30.)
6:15 Aspect: A rebroadcast of the 12:00 farm and home program.
6:45 The Friendly Giant (NET): For children, ages 5 through 6. Stories,

poems, playlets.
7:00 What's New (NET): For children, ages 7 through 12. Adventure, his-

tory, science, etc.
7:30 Spectrum/Science Reporter (NET).
S:00 Festival of the Arts (NET).
-9.00 Local "special" programs: One-time-only programs such as "North Caro-

lina Symphony," highlights from the "Fine Arts Festival,'" and ad-
dresses by campus visitors of note.

SUNDAY

2:00 Basic Concrete Technology: Informal instruction designed as an aid
for contractors, builders, and architects.

2;30 Landscaping Your Home: Renters and, tomev( ners are helped in solv-
ing their landscaping problems.

3:00 The French Chef (NET).
3:30 Public Affairs (NET).
4:00 Spectrum/Science Reporter (NET).
4:30 The Creative Person (NET).
5:00 Performance: Series of concerts with faculty members and students:

from area colleges and universities.
5:30 Public Affairs (NET).
6-:30 The World of Music (NET).
7:00 Public Affairs (NET).
8:00 Festival of the Arts (NET).

EXHIBIT B

SUMMARY SCHEDULE OF A TYPICAL WEEK WUNC-TV, CH. 4, CHAPEL HILL, NORTn
CAROLINA, WEEK OF JUNE 21-JUNE 27, 1975

SATUIRAY, JUNE 21
8:30 a.m. Mlister Rogers
9:00 a.m. Sesame Street

10:00 a.m. Electric 'Company
19:30 a.m. Zee Cooking School (Children)
11:00 a.m. Carrascolendas (Children)
11:30 a.m. Zoom
12:00 p.m. Mister Rogces
12:30 p.m. Folk Guitar Laura Weber

No further listings
SUNDAY, JUNE 22

2 :O p.m. Guide for Living Religion
3.00 p.m. VWold Press
4:00 p.m. Book Beat
4 :?' p.m. Romagnoli's Trable--Cooking
5 :0 p.m. Now: Carolina Activities
5:30 p.m. W~all Street Week
6:0O'ip.m. North Carolina People
6:30 p.m. Zoom
7:00p.m. Vision On
7:30 p.m. Nova-Science
8:30 p.m. Masterpiece Theater-Upstairs ,Downstairs
9:30 p.m. Firing Line

10:30 p.m. Woman-Discussion
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MONDAY, JUNE 23
-10:00 a.m. Sesame Street
-11:00 a.m. .Mister Rogers
11:30 a.m. Eleltric Company
4:00 p.m. Mister Rogers
4:30 p.m. Sesame Street
5:30 p.m. Electric Company
6:00 p.m. Your Future Is Now
6:30,p.m. Zoom
7:00 p.m. Antiques
7:30 p.m. Book Beat
8:00 p.m. At The Top-Music, Maynard Ferguson "GOT THE. SPIRIT", "I

CAN'T GET STARTED WITH YOUi'"I"MACARTHUR PARK"
9:00 p.m. Conversion With Myself-Alan Watts "WAY OF ZEN"
9:30 p.m. One of A Kind-M-Iusic Sonny Terri and Brownie 2IcGhee, "WALKIN'

MIY BLUES AWAY"
10:00 p.m. Camera South

TUESDAY, JUNE 24
9:30 am. AG Briefing

10:00 a.m. Sesame Street
11:00 a.m. Mister Rogers
11:30 a.m. Electric Company

4:00 p.m. Mister Rogers
4:30 p.m. Sesame Street
5:30 p.m. Electric Company
6:00 p.m. Your Future Is Snow
6:30 p.m. Micro Processors
7:00 p.m. Folk Guitar, Lnura Weber
7:30 p.m. General Assembly Today
8:00 p.m. Heritage Of Hope
8:30 p.m. Nova
9:30 p.m. Monty Python's Flving Circus

10:30 p.m. The Way It Was-Sports

WEDNESDAY, JUNE 25
10:00 a.m. Sesame Street
11:00 a.m. Mister Rogers
11:30 a.m. Electric Company
4:00 pm. Mister Rogers
4:30 p.m. Sesame Street
5:30 p.m. Electrir Company
6:00 p.m. Your Future Is Now
6:30 p.m. Micro Processors
7:00 p.m. Summer Sounds
7:30 p.m. General Assembly Today
8:00 p.m, Feeling Good-music and sketches on obesity
8:30 p.m. They Don't Laugh At Hoboken Anymore-Report
9:00 p.m. The Good Times Are Killing Me-Documentary

10:00 p.m. The Thin Edge-Aggression

THURSDAY, JUNE 26
10:00 n.m. Sesame Street
11:00 a.m. Mister Rogers
11:30 a.m. Electric Company
4:0a p.m. Mister Rogers
4 :3, p.m. Sesame Street
5:30 p.m. Electric Company
6:00 p.m. Antiques
6:30 p.m. Micro Processors
7:00 p.m. Consumer Survival Kit
7:30 p.m. General Assembly Today
8;00 p.m. In Search of A Maestro-Documentary on aspiring conductors-

serious music performed
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9:00 p.m. Hollywood Television Theater-Shaw's "The MLan of Destiny"
10:00 p.m. Male Menopause-Sketches and Songs

FnIDAY, JUNE 2T
10:00 a.m. Sesame Street
11:00 a.m. Mister Rogers
11:30 a.m. Electric Company
4:00 p.m. Mister.Rogers
4:30 p.m. Sesame Street
5:30 p.m. Electric Company
6:00 p.m. Carrascolendas (Children)
6:30 p.m. Micro processors
7:00 p.m. N.C. News Conference
8:00 p.m. Washington Week In Review
8:30 p.m. Black Perspective on the News
9:00 p.m. Consumers Survival Kit
9:30 p.m. Play of the Month-"CIDER WITH ROSIE"

EXHIBIT C

CHART 4.-GENERAL BROADCAST CATEGORIES

Adult
Nonclass- informational

Inschool room and
Station iristructional studies cultural

WNDT .................... ............................... 16 10 7
WMHT ..-.:...:......:..:................ 19 7 7
WNED ..-...-..............-........ 10 10 2
WNYC ............-. .........-.......... 0 5 14
WHYY .............. ......... ................... ... 12 15 11
WGBH. ............-................. 10 9 11
WEDH .................................... 7 S 5
KNZ ....-.......................-... .. .. 6 0 0
WPSX ........................................................... 12 10 4
WETA ................................... ....................... 14 5 10
WHRO .......... ......................... 16 2 3
W ED ............................................ 13 12 8
WUNC .......................................................... 7 7 7

Total ...... .......... ................... 142 100 89

EXIITB'IT D

PUBLIC BROADCASTING PROGRAMS, GENERAL BROADCAST CATEGORIES

Adult infermat
Inschool Nonclassroom mational and

Date: Station I instructional studies Cultural

Jan. 13, 1975:
WNET-New York, N.Y ...............-............. 2 2 (2) 6 13
WMHT--Schenectady, N.Y.. ............................ 2 (1) 6 10
WNED-Buffalo, N.Y......................................... 2 (1) -7- 12
WNY -New York, N.Y................................ 5 (5) 2 11
WHYY--Wilmington, el ......... ..................... 2 (2) 3 .10

Jan. 6, 1975:W GBH-Boston Mass ........................ 2 (2) 5 8
Jan. 13, 1975: WEDH-Hartlord, Conn ...........-.... .......... 2 5 7
Jan.20 1975:

WPSV-Clearfield, Pa .................... ............ 0 (0) 5 14
WETA--Washington, D.C .-............ .... ....... 6. (4) 4 13
WHRD-Hampton Roads, Va ...................... .......... I (1) 6 5
WQED-Pittsburgh, Pa ................. 2.... . ....... 2 (2) 8 6

Total ................................. . 26 (22) 57 109

I Listings for stations KNZ Mineola Long Island, N.Y., and WUNC, Chapel Hidl N.C., were unavailable forJanuary, 1975.
I Figues In parentheses 6 are national programs such as "Sesame Street', "The, Electric Company", and "Mister

Rogers", broadcast during school hours;-



EXHIBIT DE

LETTERS ATTACHED DATED MARCH 8,.,1965, AUGUST 13, 1965, JANUARY 14, 1966,
AND AUGUST 22, 1906,

NATIONAL EDUCATIONAL TELEVIsION,
Netw York, N.Y. March 8, 1965.

Mr. BENJAMIN GRASSO,
A8ssociated Mu8ic Publishers, Inc.,
Nrew York, N.Y.

DPEAR MR. GRASSO: This is to request final licensing for the AMP composition
to be included in various N.E.T. programs, the terms and conditions for which
were agreed upon during our meeting at your office last week. The complete
information is as follows:

PROGRAM] AND TITLE

SERIES
MHusic in the 20's.
Program No. 3: "Jazz and Jazz Influence."

Composition: LA CREATION DU MONDE, by Darius Milhaud.
Length: 15 minutes, 30 seconds.
Use: Visual-Instrumental by Ensemble conducted by Aaron Copland.
Territory: The World, exclusive of Europe and the so-called "Iron Curtain"

countries.
Term: Until December 31, 1970.
Fee !$480.00.

ProgramnNo. 4: "Neo Classicism and Stravinsky".
Composition: CONCERTO FOR HARPSICHORD, by Manuel De Falla.
Length: 15 minutes.
Use; Visual Instrumental by soloist with Ensemble conducted by Aaron

Copland.
Ter:rtory: The World, exclusive of Europe and the so-called "Iron Curtain"

countries.
Term: Until December 31, 1970.
Fee: $562.50.

Program No. 6: "New Movement in Opera".
Composition: HIN UND ZURUCK, by Paul Hindemith.
Length: Approximately 12.minutes by soloist with Ensemble conducted by

Aaron Copland.
Use: Dramatic Visual-Vocal.
Territory: The World, exclusive of Europe and the so-called "Iron Curtain"

countries.
Term: Until December 31, 1970.
Fee: $500.00.

Program No. 8: "Nationalism (New World Style) ".
Composition: Suite for Voice and Violin, by Heitor Villa-Lobos.
Length: 5 minutes, 45 seconds.
Use: Visual-Vocal by vocalist and solo violinist.
Territory: The World, exclusive-of Europe and the so-called "Iron Curtain"

countries.
Term: Until December 31, 1970.
Fee: $225.00.

Program No. 9: "New Faces".
Composition: String Quartet No. 3, Op 22 (4th and 5th movements), by

Paul Hindemith.
Length: 10 minutes, 30 seconds.
Use: Visual-Instrumental by String Quartet.
Territory: The World, exclusive of Europe and the so-called "Iron Curtain"

countries.
Term: Until December 31,1970.
Fee: $525.00.

Program No. 10: "American Music In the 20's."
Composition: Concerto for Piano, Clarinet and String Quartet, Opus 2

(excerpts from the 1st and 2nd movements), by Roy Harris.
Length: 10 minutes.
Use: Visual-Instrumental by soloist and Ensemble conducted by Aaron

Copland.
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Territory: The World, exclusve- of 'Europe and the so-called Iron Curtain
countries.

Term :'Until December 31,1970.
Fee: $a50.00.

Program No. 11: "Experimental Attitudes I".
Compositions: Charles Rutlage and Serenety, by Charles Ives.
Length : 2 minutes for the former and 1 minute for the latter.
Use: Visual-Vocal by vocalist with piano.
Territory: The World, exclusive of Europe and the so-called Iron Curtain

countries.
Term ! Until December 31, 1970. v )
Fee :'$150.00.

Program No. 12: "Experimental Attitudes II".
Composition: Piano Pieces: (1) Advertisements, (2), (3), by Henry Cowell.
Length: 8 minutes.
Use:' Visual-Instrumental performed by the composer.
Territory: The World, exclusive of Europe and the so-called Iron Curtain

countries.
Term: Until December 3,1970.
Fee: $150.00.

NoTE.-Selections 2 and 3 above are as yet unnamed--Mr. Cowell will select
them at time of performance-we will let you know at ,that time and the titles
may then be inserted into license. However, the overall duration will remain
8 minutes.

Series title Program title
THE WORLD OF MUSIC: Compositions: Halloween and the Pond,

"Charles Ives-American by Charles Ives.
Phenomenon" Length: Alpproximlately 2 minutes each.

Use: Visual-Vocal sung by Corinne Curry
with Chamber Group conducted by-Har-
old Farberman.

Territory: The World, exclusive of Europe
and the so-called Iron Curtain countries.

Term: Until December 31, 1970.
Fee: $150.00.

THE CREATIVE PERSON: Composition: Bachianas Brasilieras No. 5:
"Marni Nixon" Aria, by Heitor Villa Lobos.

Length: 3 minutes, 40 seconds.
Use: Visual-Vocal performed by Marni

Nixon, with piano.
Territory: The World, exclusive of Europe

and-the so-called Iron Curtain countries.
Term: Until December 31, 1970.
Fee: $300.00.

N.E.T. SYMPHONY SERIES-1965: Composition: Violin Concerto No. 2 for
"Minneapolis Syniphony Orchestra. Violin and Orchestra, Opus 61 by Karol

Szymanlowski.
Length: Approximately 20 minutes.
Use: Visual-Instruniental by Henryk

Szerying, violin, with the Minneapolis
Symphony Orchestra conducted by
Stanislav Skrowaczewslskl.

Territory: United States, its territories
and possessions.

Term: Until December 31, 1970.
Fee: $350.00.

NOTE.-With respect to this license, as per our telephone conve'rsation, we would
like to have an option which would permit N.E.T. to distribute this program
throughout the additional territory of the World, exclusive of Europe and the
so-called Iron Countries at any time during the above specified term upon pay-
ment of another $200.
Program title: "STRAVINSKY".

Composition: DER BURGER ALS EDELMANN SUITE OIt. 60 ("Le Bour-
geois Gentilhomme"),'by Richard Strauss.
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Length: 26 minutes, 30 seconds.
Use: Visual-Instrumental by Orchestra conducted by Robert Craft.
Territory: United States, its territories and possessions.
Term: Until December 31,1970.
Fee: $550.00.

If you need additional Information with respect to any of the above, please
call me at once.

As we discussed by telephone, license will not be requested for the composition,
PASTORALE, !jy Stravinsky, as this music was not included in the concert in
Boston that is being released as the N.E.T. program entitled Stravinsky.

With reference to the MUSIC IN TIIE 20's lecture series, please, cancel fur-
ther search for Le Chat from Le Bestiare by Poulenc.

It is understood that all licenses for the compositions listed above will be exe-
cuted in a similar inanner as in previous licensing arrangements with. AMP,
and will include unlimited educational and non-profit (non-commercial, non-
sponsored broadcast as well as nonl-theatrical instructional audioilsual use (,An-
cluding non-commercial closed circuit exhibition) in the terriltories and during
the term specified in each instance.

With respect to the opera, Intolleranza, by Luigi Nono, Mr. Aleinikoff has
asked me to request that a license be drawn up by AMP as per his letter of Feb-
ruary 17, 1965, anrd concurred to by you shortly thereafter. Thank you very, much.

In conclusion, I would like to thank you very much, on behalf of N.E.T. for
your efforiits in bur behalf in seeing us through clearance of the: above in time
for our production deadlines.

Sincerely,
JOHN Q. ADAMS, Jr.,

Musio Olearance.

NATIONAL EDUCATIONAL TELEVISION,
yew York, N.Y., August 1S, 1965.

Mr. BENJAMIN V. GRASSo,
.Gcneral.MaUnager, Ass,ociated fusic.Pitblishers, Inc.,
Newd, York, N.Y.

DERI MR. GRAsSO: By messenger, enclosed herein are six (6) checks totaling
$6,742.52 together with licenses for music in the N.E.T. "Music in the 20's"
and "World of Music" series, as well as for the opera INTOLLERANZA.;
SYMIPHONY #4, by Ives; LE BOURGEOIS GENTILHOMME, by Stravinsky
and VIOLIN CONCERTO #2 by Szyman-wski. Would you please countersign
and return the original of each license to my attention as soon as possible.

We wish to thank you and Associated Music Publishers, Inc., very much for
your most helpful cooperation in completing this work, and especially for the
use of this, very fine music. You will note that I have dated these licenses
somewhere in.the vicinity of, the date on which they were recorded.

Incidentally, I passed on youi information about the IIindemith program, and
I' believe that Mr. Basil Thornton who is head of the N.E.T. International
Division has already contacted you. I also spoke to 'Mr. Curtis Davis, who is
head of our Cultural Affairs department and all parties seem to be quite inter-
ested in this project.'

Sincerely,
JoIHN Q. ADAMS, Jr.,
Chiclf Musio Clearance.

NATIONAL EDUCATIONAL TELEVISION,
Neow York, N.Y., January 14, Gi66.

BENJAMIN V. GRASSO,
G.eneral Mana. ger, Associatecl M,:tc Publishers, Inc.,
Nei York, N.Y,

DEnAR BEN.: Enclosed heremith are two checks, $250.00 payable to Associated
Nusic Pubilishers, Inc. and $390.00 payable to G. Schirmer, Inc., for fithe,music
inililded in the SIBELIUS, A SYMPHIONY b UR FINLAND programi Also en-
closed are the respective licenses. Would you please, ha¥e the originals counter-
signed andbreturn to my attention, The carbon copies are for your files.

I will send you a Cue sheet on th)s program as soon as-same is completed. We
wish to thank both Associated SMusic Publishers, Inc. and G. Schirmer, Inc. for
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their wonderful cooperation in seeing us through this educational television doc-
umentary project. If you, or anyone at G. Schirmer, Inc. has not seen this plro-
gram (this goes 4or the Ives shqw as well) I will be most happy to arrange a
screening here at N.E.T. at your convenience.

Once again, thank you very Jmuch.
Sincerely,

JoN Q. A4D4Mr, Jr.,
Chief, Mlusic Clearantce.

NATIONAL EDUCATIONAL TELEVISION,
New York, N.Y., August 22, 1966.

Mr. BENJAMIN. V. G4ASS0,
General Manager, Assooiated Music Pubishers, Inc.,
New York, N.Y.

DEAR BEN: Enclosed herewith are your usual synchronization license forms
covering musical compositions included in N.E.T. programs in our "U.S.A.; Music
and P6etry" series. Also enclosed are checks in the amount of $210 in payment
for each of these licenses.

As usual, would you sign a copy of each license and return it to my attendion.
Thank you very much for your cooperation.

Very truly yours,
JOHN Q. ADAMS, Jr.,

Chief, Music Clearance.

STATEMENT OF AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISHERS

ASCAP opposcs the amendment proposed by Scnator Birch Bayh to the
general copyright revision bill in the. 93d Congress (Amendment No. 1831 to
S. 1361·) which would permit unlimited recordings of instructional programs
which make uncompensated use of copyrighted works.

Senator Bayli's amendment would alter Section 112 of the copyright revision
bill, entitled "Limitation on exclusive rights: Ephemeral recordings" so that
recordings could be made which would be anything but ephemeral-they would
,be unlimited in number and permanent in duration.

ASCAP licenses only the non-dramatic public performance, of our members
copyrighted musical, compositions. Section 110(2) of the revision. bill would
permit uncompensated performancez of copyrighted works by broadcasts made
for reception in classrooms, by, disabled persons, or by, government en ployete.
We have not objected to this provision in the general public. interest and, in
order to speed enactment ofcopyright revision.

Section 112(b) of the copyright revision bill, however, especially in the iorm
proposed by Senator Bayh's amendment, would give this exemption va.tly
extended impact by, allowing unlimited free recording of such broadcasts, b.3
governmental bodies or other nonprofit organizations which qualify under
Section 110(2). The amendment might be read to allow distribution of such
recordings by or tl.rounh governrmental bodies or nonprofit organizations which
do not qualify under Section 110(2), presumably including public broadcasters.

The history ~of this section, reveals a, constant and shockling erosion of author's
rights. After years of hearings, and discussion, the 1i567 ,revision bill drawn by
the Hoiuse Judiciary Committee (H.R. 2512, 90th Cong., 1st Sess., 1967.) per-
mitted- one recording-of such a program; for transmssslou purposes, to be kept for
one.3ear, with another copy, to be kept for archival purposes only. It was then. the
view that instructional broadcasters wh i wibh to. reach wider audiences should
make o %, arrangement with the copyright owners. However, these limitations
were remnoved-by:a floor amendment adopted without debate.

As oiginally drafted, the Senate bill (S, 1301, 93d Cong., 1st Sess., 1973)
allowed twelve recordinpq for use over a five-year period, While thlis was a
significant extension. of the original, provision drawn by the House, the cory.-
right proprietors did not object, feeling that an objection would unduly delay
the passage of revision legislation.

Then the Senate committee expanded this..recording privilege in its markup
of the bill to thirty copies for use over a seretn-ycar period, an extension which
we felt was unwarranted. Now, Senator Bayh's amendment would remove all
limitations, unfairly depriving the copyright proprietor of any compensation
for his work.

57-786--7--pt. 2-18
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The instructional broadcaster pays those he employs in the production of his
programs-why should he not pay the copyright proprietor? Schools have always
,bought and paid for 'textbooks-why should they not pay for copyrighted
materials in other forms? Previous bills gave the instructional broadcaster a
significant privilege of free recording. Surely, if the instructional broadcaster
wishes to make even greater use of copyrighted works, the producer of the
prugram should pay the copyright proprietor a fair fee for his greater use.

It was the intent of Section 112(b) that the use of recordings be limited to
those circumstances which permitted free broadcasts under Section 110(2)-
broadcasts of instructional programs for reception in classrooms, by disabled
persons, or by government employees. As reported out of the Senate committee,
Section 112(b) made this clear, by allowing such recordings to be made by "a
governmental body or other, nonprofit organization cntitled to transmit a pcr-
formtance or display of a work, under Section 110(2)" (emphasis added).

Senator Bayh's amendment might even remc.e this important restriction and
so allow distribution of such recordings to any other governmental bodies or
nonprofit'organizations, whether they qualify under Section 110(2) or not. The
amendment thus might allow far greater free use of copyrighted works than the
draftsmen of copyright revision legislation 'intended.

We did not object to a limited exemption, as set forth in the original draft
of S. 1361, in the hope that this would speed general revision and thus be in the
interest of all concerned. But when ephemeral comes to mean, permanent and,
as a practical matter, uncontrolled, we must object and register our opposition.

[Subsequent to the hearing the' following letters were received for
the record :]

AMEnIOcA SOCIETY OF COMPOsERS, AUTHORS AND PUBi.SBHERS,
etow York, N.Y., September 29, 1975.

Hon. ROBERT nW. KASTEN.MEIEE,
,House of Representatives,
Washkington, D.C.

DEAR CONORESSMAN KASTENMSEIER: Last spring, your Subcommittee held
hearings on an amendment to the Copyright Revision Bill proposed by Senator
Mathias, which would grant a compulsory license to public broadcasters. In June
of this year the Senate Subcommittee rejected the proposed amendment. At the
hearings before your Subcommittee, representative of public broadcasting tried to
support thelAathias Amendment by claiming that they had met difficulty in the
past obtaining synchronization licenses from music publishers, and that the com-
pulsory license was necessary to resolve this "burdensome clearance problem."

In their testimony and statements, representatives of copyright proprietors
demonstrated that public broadt.casting's claims were unfounded-that, in fact,
until public broadcasting stopped asking for the necesaey synchronization li-
censes, they had no difficulty at all in obtaining them. Copies of typical letters
from a public broadcastMr to a copyright proprietor showing how routinely these
licenses were requested and granted are in the record as part of ASCAP's state-
.ment.

On September 22, 1975, Judge Morris E. Lasker of the United States District
Court for the Southern District of New York decided. Columbia Broadcasting
System, Inc. v. ASCAP, et al. (No. 69 C.v. 5740, Sept. 22, 1975), an antitrust case
invloving the licensing of music to CBS for its television notwork. A copy of the
Opinion and Order is attached. CBS claimed that it could not deal directly with
ASOAP's members because among other reasons, it would have great trouble
locating them. We replied that CBS had no trouble at all finding members for
"synch" licensing, and we saw no reason the trouble would be greater if CBS
wanted to discuss performances licensing. We now have a judicial finding as to-
how routinely "synch" licenses are issued, once pulilishers know they are wanted.
The process takes "two to three days at most." The Court said:
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"The television synchronization right is the right to record copyrighted music
Sonthe soundtrack of a filmed or taped progroan. Such rights are required for
Irograms which are to be rerun, as distinguished from those (such as sports
events or. certain "one-run" taped programs) which are regarded as "live" per-
formances. The grant of TV "synch" rights is almost exclusively brokered
through the facilities of the Harry Fox Agency, Inc, which represents virtually
every major publisher, about 3,500 in all. As outlined by Fox's Managing Direc-
tor, Albert Berman, and by Robert Wright and Edward Vincent, who are. Mem-
.bers of producers' staffs, the typical "synch" rights transaction starts with a
telephone call to Fox from the producer .or from Bernard Brody or Mary WVil-
liams, synch rights agents located in Los Angeles who represent producers in
their dealings ith Fox. Because Fox has instructions regarding each publisher's
fee structure, (or, more often, is familiar with it on the basis of past experience)
it is usually able to quote prices over the telephone for the compositions which
interest the producer. The entire transaction, including actual issuance of the
license;,is completed within two to three days at most. Fox issues several thou-
.fand licen~ss annually, using a basic staff of only two employees." (Slip Opin-
ion at 46-47).

Here, then, is support on,.a full trial record for the copyright proprietors'
statements that ta;cre is existing machinery for granting synchronization li-
censes which works quickly and efficiently.

Public broadcasting also claimed that alleged difficulties in clearing syn-
chronization rights, including locating the copyright proprietors, resulted in
serious production delays. This is contradicted by the Court's statement that
the entire transaction, including the issuance of the license, is completed within
two to three days at most. It is also contradicted by the Court's discussion
.concerning the location of copyright proprietors: .

".. . AWright, who is on the staff of The Carol Burnett Shoiw, esLified that
problems in clearing synch rights are "rare". Edward Vincent, a former staff
member of the Jim Nabors Yariety Hour, testified that the Bernard Brody
Agency wyould have no difficulty in giving him the name and address of any
.copyright owner.

.Even if lines of eommunication to obtain synch rights were not already
established, there are Several other ways in which a producer could identify
ihe publisher of music he plans to use. Emil Poklitar, who works in CBS' music
clearance department stated that CBS maintains a file containing the relevant
information on over 100,000 compositions. Indeed, as Wright testified, publish-
-ers regularly barrage television producers with catalogs and brochures to pro-
mote the use of their music. Where they have not done so, there appears to be
no reason why CBS could not sl.iply request the catalogs of the major publish-
ers. Finally, it should be stressed that in the vast majority of cases, the copy-
r'ight owner listed on the sheet music or phonograph record is still the owner
of the composition in question." (Slip Opinion at 49-50).

In sum, then, the decision of the Court confirms the statements,of the copy-
right proprietors that there are no problems in obtaining synchronization li-
censes. If public broadcasting's support for a compulsory license arises from
concern over "burdensome clearance requirements," that concern is unfounded.
'ile machinery hes been there all along-the public broadcasters have chosen,
over the past ten years, to ignore it.

We again urge the Subcommittee to reject the MIathias Amendment, and
respectfully request that this letter (without the lengthy attachment which
would unduly burden the record) be made part of the record.

Filnally, on behalf of the members of ASCAP, I again thank you for the op-
portunity to appear and to testify and for the courtesy extended to me by you
.and the other members of the Subcommittee.

Sincerely,
BEIrAGeneral CoRUnA

Oeqeral Coounel.
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WrEsu.rw, CELER, SPErT, MODPIN & WETRTHEBIER,
TWashington, D.C, Juno 5. 1975.

Hon. HERBERT FUCHS, 4

Counsel, House Subcommitteo on Courts, Civil Libcrties, and Adminiztration of
Justice, Washinton, D.C.

DEAR HERBERT: lursuaat to our telephone conversation today, I am enclosing
copies of the Mat is and Bayh amendments and a letter, dated November 27,
1974, from Senator .McClellan requesting comment on the two amendments.

I also cnebkse copies of the responses filed *x ith the Senate Copyright Subcom-
mittee by ASCAP, the Authors League of America and the National Music Pub-
lishers Association.

Sincerely,
BENJAMIN L. ZELENKO.,

Enclosure.
U.S. SeNAn

COMrrfITrEE ON THIE JUDICIARY,
Mtr. ST~aNEY naDAM, W~lWashington, D.O., November 27, 1974.

Sir. STAXI.EY 'DA3S8,
President, American Socicty of Con!posers, Authlors, and Publisilers, Netw York,

N.Y.
DEAa MB. AvDAs: During the consideration this year in the United States

Senate of S. 1361, legislation for the general revision of the copyright law, Sen-
ator Charles McC. NMathias, Jr. introduced Senate Amendment No. 1815 relating
to the public broadcast of certain copyrighted works, and Senator. Birch Ba.Jh
introduced Senate Amendment No. 1831 relating to the making of copies of cer-
tain transmission programs. Copies of these Amendments are enclosed.

Neither amendment was called up by its sponsor during the Floor-considera-
tion of S. 1361, however, it is anticipated that the issues presented by these
amendments'will be considered during the further processing of copyright legis-
lation in the Senate early in 1975.

It would assist the Senate in the consideration of these amendments to re-
ceive written statements on behalf of interested parties. In order to be of assist-
ance to the Subcommittee on Patents, Trademarks and Copyrights, such state-

nments should be submitted not later than January 15, 1975. It is requested that
the Subcommittee be supplied with 20 copies of any submission, to be mailed to
the Subcommittee, Room 349-A Russell Senate Office Building, Washington, D.C.
20510.

With kind regards, I am.
Sincerely,

John L. MCCLELLAN.

AMERICAN SOCIETY OF COMPOSERS, AUTHORS AND PUBLISHMR8,
New York, N.Y., February 8, 1975.

Hon. JOHN L. CfcCLELLAN,
Chairman, Subcommittee on Patents, Tradc-Marks, and Cop yrights, Committee

on the Judiciary, Washingtbn. D.C.
DEAR MR. CHAIRmfAN: The American Society of Composers, Authors and Pub-

lishers (ASCAP) submits this statement in accordance with your letter of No-
vember 27, 1974, inviting comments on the proposed amendments introduced by
Senator Mathias (Senate Amendment No. 1815) and Senator Bayh (Senate
Amendment No. 1831) to S. 1361 for the general revik .on of the cops right law.

We believe neither amendment is in the interest ol tLe American public or the
creators of American music, and so oppose both of them.

Senator Mathias' amendment awould deny to authors the right to negotiate with
public broadcasters for reasonab1le. t-nis on which their nondramatic literary
and m.uiclal works, as well as pictorial, graphic, and sculptural works, would
be.made available for performance or disp!ay ove. public television and radio sta-
tlon'ii upon paynment of a comnlulsory leense fee to be set by a Copyright Royalty
Tribunal. While we are pleased that Senator Mathias agrees with the dr.ftsmen
of the general revision legislation thlt broadcasters should not receive an un-

justifled "free ride" at the expense of American creators, we do not believe .here
is any justillcation for making public broadcasting subject to compulsory licensing.

Public broadcasters pay for the staffs they employ, the talent they hire, and
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itbe ser ;I. s and property they use, in amounts fixed in the open market place.
The v. -. they pay their employees are not fixed by Congress, but rather are
negotiatlsl with the employees or their representatives. If 'they wish to use the
property of,copyrlght owners, the fees for those uses shoulil similarly be nego.
tiatedl. It has always seen the Americat tradition to allow parties interested
in the use of a product or service to bargain freely for such use, and that should'
.be the case here.

The special status of public broadcasters in the context of American radio and
television has always been recognized by copyright owners. There is no doubt
that, in context of free negotiations between the copyright proprietors on one
hand and the public broadcasters on the other, reasonable license fees for the
use of copyrighted works could be arrived at, Such reasonable fees have been
negotiated with commercial broadcasters for over 30 years. There is therefore
no reason or necessity for the requirement of a statutory compulsory license
fee. We urge the Committee to pass the revision bill in its original form, with-
-out Senator Mathlias' amendment.

Senator Bayh's amendment would permit unlimited recordings of Instrue-
tional programs which make uncompensated use of copyrighted works. We 'alsb
·olppose this amendment.

Section 110(2) of the revision bill would permit uncompensated performances'
-of copyrighted works by broadcast where such broadcasts aie made for recep-
tion in classrooms, by disabled persons, or by government employees. We have
not objected to this provision. Section 112(b) of the copyright revision bill,
however, especially in the form proposed by Senator Bayh's amendment, would
.give this exemption vastly extended impact by ailovwing unlimited free record-
ilg of snelluch broadcasts and distribution of copies to other broadeasters.

After years of hearings and diseussions concerning copyright revision, the
revision bill as drawn by the House Judiciary Committee permitted one record-
ing-of such a program, for transmission purposes, to be kept 'for one year, with
aKother copy to be kept for archival purposes only. It was felt, quite reason-
l bly, that instructional broadcasters who wish to reach wider audiences should
mntke some arrangement woth t.he copyright proprietors: However, these llmita-
tions wereyremoved by a floor amendment adopted without debate.

As originally drafted, your committee's bill allowed twelve recordings for use
over a five-year period. While this was a significant extension of the original
provision drawn by the House, the copyright proprietors did not object, feeling
thatt an objection would unduly delay the paissage of revision legislation.

Your committee expainded this recording privilege In its markup of the bill
to thirty copies over a seven-year period of use, an extension which we felt was
not required. But 'Senator Bayh's amendment would remove any limitation
entirely, unfairly oepriving the copyright proprietor of any compensation 1for
his work.

lhe instruoctonal broadcasters pays those hllom he employs in the productioh
~of his programs-why should he not pay thle copyrighllt proprietor? Your com-
mnittee's draft bill has already given the instructional broadcaster a significant
lrivilege of free recording. Surely, if the instructionial prbgram Wishes to make
even greater use of copyrighted works. the prcducer or birodcaster of tiich
program should pay the copyright proprietor of thrat'nse.

uhlrther, it was the intent of Section 112(b) that the use of sieh 1 .i, *nFa
be limited to those circumstances which permitted su(h broadcastz ui X 'i -
tioli 110(2)-the broadcasts of instructional pr,igramn for recepiton i. I''
roolns, by disabled persofis, or by government eniployeep. As reported out eL your
-committee, Section 112(h) made this clear, 'y allowifingmst-h reconrdings to be
made by "a governmental body or other nonprofit organzatio - ntlti'ed to trans-
mit a performance or display ot a work, under section 110(2) or unt.er the
limitations on exclusive rights In sound record;ngs specified by se-tion 1'.4(a)"
(emphasis added).

Senator Bayh's amendment removes this resiriction, and allows the dlstrlbll-
ltion of such recordings to any other governmental boidles or nonprofit organiza-
tions, whether they qualify under Section 110(2) ,,r not. The amendmeont thus
might allow o far greater free use of copyrighted works than the draftsmen
,of S. 1361intended.

We did not object to a limited exemption, as set forth In the briglnal reaft
of S. 1361, in the hope that this would speed general revision and thus be in the
interest of all concerned. But we cannot accept the blanket exemption given by
Senator Bayh's amendment, and so oppose its adoption.



952

There is enclosed an additional statement of Herman Flnkelstein, who has
ietired as the Society's General Counsel, but continues to represent the Society
as Special Counsel in matters pertaining to revision of the Copyright Law. The
Society would like to have both his statement and mine considered by your
committee.

Respectfully submitted.
STANLEY ADAMS, Pre8sidet.

AmERICAN SOCIETY or COMPOSERS, AUTHORS AND PUBLISHERS,
Nemw York, N.Y., February 3, 1975..

Hon. JoHN L. MCCLEILLAN,
Chairnman, Subcommittee on Patents, Trademarks and Copyrights,
Committee on the Jtudiciary, U.S. Senate, Washington, D.C.

DEAR.,ML CHAHIMNAX: This statement on behalf of the members of the An:eri'-
can Society of Composers, Authors and Publishers (ASCAP) is submittedl IL
addition to that of the Society's President, Mr. Stanley Adams, pursuant to Iur
,invitation addressed to him to comm.nt on the Amendments to S. 1361 introdlut .d
by Senator Charles McC. Mathias, Jr. (No. 1S15) and Senator Birch Bayh ( N,.
1831), neither of which was called up during the Floor consideration of S. 1:6U'.
but which raise issues which, as you point out, will be considered during the rur-
ther processing o£ the current Revision Bill, S. 22, which you introduced on Jan-
uary 15, 1975.

As Mr. Adams' statement points out, the Society opposes both Amendments.
Let us first consider Senator Mathias' proposal.

I. THE MATIIIAS PROPOSAL-AMENDMENT NO. 1815

Tlhe Amendment proposed by Senator Matllias should be rejected because it
violates the spirit of the copyright clause of the Federal Constitution: it would
deprive authors of the opportunity afforded to other Americans, including pul,li.
broadcasters, to negotiate freely for the use of their properties or facilities. Al-
though the Amendment would compel authors to suffer the usi of their ni,rl;s
on any public television or radio station or program xvithout their.collsent, tllore
is no way that an author can compel an unwilling public bioadcaster to include
one of the author's compositions in a particular program.

The Amendment would impede rather than encourage the dissemination of
contemporary works on public television because there would be no direct deal-
ings and exchange of views between authors and their associations on the une
hand, and public broadcasters,and their associations on the other, and becaiu.e
the costs imposed on both broadcasters and copyright owners under the proposed
statutory method of licensing would be staggering and would necessarily raise
the rates beyond any which would be arrived at in private negotiations.

Any increased dost resulting from the proposed statutory form of licensing
will have to be bolre by the taxpayers who subsidize public television or by the
authors or both-an expense that arises only because of an imposed method of
statutory licensing which'beneflts no one and is not needed or helpful to anyone.
This would be contrary to the public interest because it would defeat the pur-
pose.of enacting. copyright laws as a means of insuring fair rewards to authllor.,
thereby encouraging them to create new wo-ks for public enjoyment. Authors in
America do not ask for a public subsidy; by the same token they ask that the
property they create be nutured 1 .safeguaorded under law to the same extent
ns that of the utilities who supply tile zctricity used by1 "public" broadcasters,
the executives and. managers vho operate these "punbllc" stations and net'orl;.,
the national commercial sponsors such as Mobil Oil, Exxon, and Monsanto Chemi-
cal among others,, and local sponsors such as bankl.s who conspic'uously advbrti.e
their generosity in supplying programs used by pulic television in order to al-
pear as public benefactors, thereby improving their public.images,

Now let us take a closer look at this Amendment. It is entitled: "Limlitations
on excluslve rights: Public broadleast o(, nondr matic literary annd nusic(l works.
sougd,recC)rdings, anld pictoritl ,gralph ic. an(d scltlptutral wcorks."

The .I\nendment would provide for a compulsory license for the "protluction,
duplication, .nterconnection, distribution, and translnision,oo 'educati,nal tele.
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vision or radio programs! by oe for 'noncommercial educational broadcast sta-
tions' . . ." (Section (b)) A "public" television station could engage a private
commercial enterprise to produce a program for it, and that'commerc. d1 producer
would be entitled to use the work of any composer without his consent at a rate
to.be fixed by the Copyright Royalty Tribunal. The works used may be songs from
a Broadway play that is being considered for a motion picture. Indiscriminate
)roadcasting at such a time may destroy the value of a play for motion picture

purposes.. To avoid such damage, the existing agreement between ASCAP (on
behalf of itb writer and publisher members) and commercial broadcasters per-
mits the writer or copyright owner to withdraw the -work from any pending
license issued to. broadcasters in order to protect the dramatic or motion picture
rights when necessary. The Mathias Amendment denies this right to authors. In
fact, it denies the right to specify any conditions under which a work may be
used by public.broadcasters.

Existing blanket license agreements with broadcasters for musical composi-
tions of members of ASCAP do not grant a license to the producer. At most, he
is indemnified, against an infringement suit resulting from the actual broadcast
of' the works. The producer must deal directly with the author or copyright
owner if he wishes to obtain any rights in the 'works. There is no reason why
those who produce shows for "public" television should be in any. more favorable
position.

Now let us turn to the expense of administering the system proposed in this
Amendment. Section (a) (1) requires the "public broadcasting organization or
institution" to dothe following:

(A) File a notice of its intention to secure a license "at least one month
before initial broadcast and thereafter at intervals . prescribed by the Reg-
istcr of Copyrights";

(B) Deposit with the Register from time to time "a statement of account
and the total royalty fees for the period covered by the statement based on the
royalty rates" (prescribed by the Copyright Royalty Tribunal).

Under 'Section (a) (2) the Tribunal is required to 'fix 'reasonable royalty
fees", to be "calculated on a per-use, per-program, pro rated or annual basis".
It prs¢ides further that:

"In particular circumstances, royalty rates negotiated between one or more
public broadcasting organizations or institutions and one or more copyright
owners or agencies may, be substituted for the applicable rates determined by
the Copyright Royalty Tribunal."

Section (a) (3) provides for the distribution of the royalty fees deposited with
the Register:

(A). Claims by copyright owners must be filed with the Register during July
each year for the previous 12-month period.

(B) On August 1 of each year, the Register must determine whether there
is a controversy, "regarding the statement of account or distribution of royalty
fees". If there is no controversy. the Register must distribute the' fees to
the copyright owners or their agents "after deducting -reasonable administra-
tive costs under tliis section". If there is any controversy, it is referred to the
Copyright Royalty Tribunal, and in such cases the administrative costs of the
Register are deducted before any distribution of fees by the Tribunal.

There may or may not be an interim distribution of fees not in dilpute, sulject
to the Tribunal's discretion. Amounts may be withheld presumalily to pay 'for
the cost of determining the controversy 'as well as tlhe actial fees to be raid to
the contending parties.

Let us now try to see what all this means. First, the broadcaster must file a
notice of intention to use tit least one month before the initial'broadcast. What
mrust he list? Certainly,. the title of the composition; and since manny composi-
tionsliaive the same title, there must be a further description suchi as the iianies
of tlie composer, author and publisher; or if a commercial record is used, the'
song tite must belisted plus the name of the performer or the serihl number of
the record anid'the name of thi record conzp{ny in the case of cohipanles having
a regularly aivrilable' catalogue. In addition, the program should bhe identified,
giving the names .of performers, tlt "Institutional" sponsor, if' any, and the
dafte and hour of broadcast. If the Stalon claims thadt i icense for a partieular
use of a, work is not nece.sary because the station claims that it is exempt
undeir.he doctrine of "fair use", that fact sh6uld'be stated so tlhatthe claim may
be disputed by the copyright owner and the matter r6ferrel to the Tribunhl.

In bider fori a compulsoiy 'license of this type to be operable; the station inust
at the very least file a statement of all works actually broadcast by the statioh,
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indicating the Yname of the ~program and date and hour of broadcast, and mak-
ing available appropriate data as to costs in presenting the program, as well
-aq all "credits" given to any industrial or commercial enterprise for supplying
linancial consideration or supplying the program itself.

Most comraerCial stations do not keep records of all their uses because they
have negotiated a reasonable license that permits the copyright owners to appor-
tion the amounts received.

Inasmuch as the maintenance of such records is too expensive and too unre-
liable to be undertaken by commercial broadcasters, it would be surprising if the
budgets of public broadcasters provide for this. The expense of distribution is a
substantial item and it is taken into consideration when commercial rates are
determined. The system provided for in this Amendment is far more complicated,
and would reqUire the payment of substantial fees to cover the expense of dis-
tbihution before determining reasonable compensation to authors. It would be
initeresting-and in fact indispensable-for your Committee to consider these
costs before the wisdom of enacting th. proposed Amendment is determined.

There are apt to be many disputes, possibly in the hundreds, as to what con-
stitutes "fair use." The cost of presenting evidence on this subject-one of the
most difficult in the field of copyright-is likely to be stlbstantial. In the agree-
ments, negotiated with commercial broadcasters. in a spirit of avoiding costly
controversy, there is no occasion for such a dispute.

Ultbongh the Amendment would seem to authorize negotiations independent
of the statute, it limits such negotiations to rates only-and the payment must be
X'innneled through the Copyright Office or the Tribunal in the manner prescribed
in the Amendment.

Tn these days when everyone is trying to eliminate unnecessary costs and to
simplifyv operations as much as possible, it is hard to understand this provision
ualess it is there to provide the money for a costly and wholly unnecessary adminis-
trative body. The c6st is not to be assessed against the totality of taxpayers or
el, rgod against the funds allotted to public broadcasting. Apparently the sponsors
of the Amendment expect the expense to come out of the author's royalties. The
author must not only pay his taxes; under this Amendment, he must subsidize
both a bureaucracy and the "public" broadcasters operating under a public sub-
sidy, because they wish to whittle down the "exclusive" rights which the Consti-
tution vouchsafes to authors.

The Amendment is not needed; it is contrary to the public interest; it would
greatly enlarge the expense and paper work shich have been kept to a minimum

lInder negotiated agreements; it requires authors to sdibsidize public broadcasting,
whlich is just the reverse of the situation in other countries where a substanftial
portion of the receipts of public broadcasting is paid to authors to encourage them
to create new work for public enjoyment.

'Tle Auth, s ,ieagne of America has submitted a statement by its counsel. Irwin
Karp, with respect to the impact of the Mathias Amendment on authors of literary
works. There is no need to repeat the reasons for their concern. We endorse them.

We shall not consider the Bayh proposal.

II THE DAYHE PROPOSAL-ANMENDMENT NO. 181

This proposal is fully discussed in the statements by Mr. Adams and Mr.
.Karp. I wish to add only that an unregulated multiplication of tapes or flms of

broadcast programs will discourage copyright owners from cooperating with
public brrideasters and counting on public television as a desirable medium for
the presentation of their works.

The unauthorized duplicationand distribution of motion pictuie films has been
a problem in the film industry for many years. Yet a~ny unauthorized duplication
infringes the copyright. If a law is enacted that permits free duplication without
the copyright owner's consent, there will be no means of preventing unauthorized
distribution and use of those c6pies.

N. greater duplication should be authorized or permitted than is absolutely
necessary. Otherwise the statute will be an open invitation to piracy.

Turning to public radio, when the program consists of the broadcast of com-
mercial records that are readily available, there is no reason for authorizing any
further duplication.

There are nmany commercial PiM rad;t .ations that have legs flnanclal mipport
than many public radio stations. There ..., no reason why any radio station broad-
casting to the general publIc should havw rights that are not expressly acquired
from the copyright owners.



The proposed Amendment is discussed in further detail in the statements of
Messrs. Stanley Adams and Irwin Karp, which will not be repeated here. Experi-
ence teaches that the Amendment proposes a dangerous course that should not
be encouraged.

CONCLUSION

The writers and publishers represented by the American Society of Composers,
Authors and Publishers urge that both Amendments be rejeotfiJ.

Respectfully yours,
HERMAN- FINKELSTEIN,

SDecial Coulsel.

NATIONAL MUSIC PUBLIsnERs' ASSOCIATION, INC.,
TNew Yor7l, N.Y., January 30, 1975.

Hon. JOHN jL. MCCLELLAN,
Chairman, U.S. Senate Subcomrnmttee on Patents, Tradcmar7ks and Copyrights,

Committee on the Judiciarl), Wa.shington, D.C.
DEAR SENATOR MCCLELLAN: The National MIusic Publishers Association appIre-

ciates the opportunity presented by your letter of November 27, 1974 to exlpre.s
its position on the proposed compulhory license for public broadcasters put for-
ward last fall by Senator 3Iathias as an an.i;ldnmerit to S. 13361, the general
Copyright Revision bill. We had thougat the matter settled by your Cornmitts.e,
which carefuliy considered and specifically rejected an "anjtilldment to provide
a compulsory license and regulated rates for tl:e ub.e of copyrightetd material in
the programs of public television which are intended for reception by a general
audience....

"Tae programing of public television includes an increasing emhllasis on pro-
grams of an entertainment or general culture nature .... Such stations may
deserve greater financial assistancee, but they should not bc subsidizcd by this
country's creative talent." (S. Rept. 93-983, p. 128, emphasis added)

Your Committee urged copyright proprietors to undertake pruomtly "effort.s to
improve procedures wherely public tele ision may secure colpyriglt clearAnlce.s
(id.) ; and, with respect to the synchronization rights of copyriglited music (the
area of particulat relevance to this organizationj, I can assure youn of our inmln-
bers' fullest cooperation along these lines.

The Mathias Amendment thus represents an unwi.e and u.awarranted solution
to a non-existent problem. It would further diminish the free market :n musical
works by giving the Federal Government new authorit3 ... a price-fixer over
an area now subject to frequent bargaining, and by givialg the Federal Copy-right
Office an additional role as collector and distributor of royalties. No tribunal,
however wise and impartial, can establil.for each work of music a fairer rate
than that established by untrammeled negotiations between the two parties
directly involved.

The concept of compulsory licensing is anathema to the creative talent of tlhi-
country. The holders Jf musical copyrights have l)een penalized by the statutor.
imposition of this approach since 1909 with respect tv souind recordings, and are
strongly opposed to its needless expansioi. (It might be noted that the Regi.ter
of Cop.ris;lt.s in his 1961 Report called for the repeal of the compull.ory licxn.se
requi;'ement for nmusical recordings as an exceltion, no longer needed, to "tl.e
funda...:ntal principle of copyright that the autlwor should have the exclusive
right to exploit the market for his work.")

A compulsory license was deemed necessary in 1909 for sound recordings to
prevent one piano-roll company from gqinIng a monopoly. It has now been
deemed necessary for juke boxes because the econopnlc base of ttiat indpstry
had historically depended upon unobstructed-access to cpyrighteld music. It lhi
been deemed necessary for cable television in order to itltiate an equitable
s. stem of compensation-in a situation where t!:. cotrts had ruled no conipensa-
tion under existing law was due.

But no such compelling purpose has been alleged for the use of the comlplsory
license,technique in this instance. No compulsory license is needed to prtvent
one pu%4l. roadcastcr from excluding all others, or to assure or commenee eithi r
pasment'"biy public broadcasters to copyright holders or access don rea(,nable
terms t6 their copyrighlted material, No other compulsory license curbs, as the
Mathias Amendment would curblra.pre;existing right of copyrighted proprietors
to blargain freely in tho marketplace. Nor would any other compulsory license
permit, -as the Mathias Amendment would 'permit, the public use of a copy-
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.righted work before the creator of that work has even decided whether and in
what form he wishes to make it public. Surely we have not come to the point
in this country where a composer cannot create and copyright a work for his own
satisfaction and then decide for personal or economic reasons to withhold it
from the public.

Surely it would be unthinkable to extend into public broadcasting this inevi-
tably harsh and inequitable concept of compulsory govei nment licenses and price-
fixing in the absence of clear and convincing ev!denceof its absolute necessity.
No information has come to our attention indicating that public broadcasters
have been denied equal access On fair and reasonable terms to any and all the
copyrighted musical material they have requested. Indeed the final sentence of
subparagraph (a) (2) of the MraLthias Amendment acknowledges the ;act that
royalty rates already can be and are negotiated betNteen public broadcasters and
copyright owners. Music publishers seek not a large monetary return from public
broadcasting-no one has ever accused them of demanding exorbitant fees for
such uses-but simply the right to bargain freely over the value of their product.

To be sure, musical copyright holders object to what your Committee rightly
termed "the widespread Iublic exploitation of copyrighted works by educati',nal
lbroadcasters and other non-commercial organizations" that are highly subsidized
and clearly capable of paying royalties (S. Rept. 93-9&3, p. 112) for synchroniza-
tion rights but have often failed to do so. Nor do they regard as a serious effort the
public broadcasters' attempt to negotiate synchronization licenses through the
American Society of Composers, Authors and Publishers (ASCAP). which may
under its consent decree grant licenses for performing rights on behalf of its.
members but not for synchronization rights. Nor uould a truly serious effort he
confined t; ,A.king this Association (NMPA) for blar.ket licenses and :fee sched-
ules on behalZ of all its members. licenses and schedules for which we have
obtained no authority from our members and no exemplion under the antitrust
'laws. Allow me to add that we do not seek the antitrust wai,er offered by para-
graphll (a) (3) (A) of the Mathias Amendment, or think it necessary to facilitate
clearances for public broadcasting.

For when one or more educational broadcasters does make a serious effort to
obtain a license from an individual copyright proprietor, no obstacle is imposed.
No uniform association approach is required. We know of no instance in which
requested music licenses have been denied. We know of no reason why the same
procedures and patterns by which thousands of musical licenses are negotiated
and granted each year for use by commercial broadcasters, motion picture com-
panies and others, large, and small, national and lc'.al, cannot be applied with the
.same effectiveness to public broadcasting.

As stated seieral years ago by the Register of Copyrights: "Fully acknowl-
edging the unique public value of educational broadcasting and its need for
financial support, we must also recognize the large public audiences it is now
reaching, the vast potential audiences that are awaiting it, and the fact that, as
a medium for entertainment, recreation, and communication of information, a
good deal of educational programing is indi8tinguttihablC front a good deal of
commnrceial programing. The time may come when many works will reach the
public primarily through educatioral broadcasting. In termns of good education
it is certainly true that the mort people reached the better; hut in terms of the
autllhr's rigllt t iP equally true that the mcre people reached the more he should
be compensated. It does not seem too much to ask that some of the money n(,
goiilg to support educational broadcasting activities be used to compensn,
authors and publlishers ~whose works are essential to those activities." (See
H. Rept. 90-83, p. 42, emphasis added)

Seinator IMathias suggests that multiple negotiations with various copyright
hloflers su)bject the public broadcaster to an unreasonable administrative burden
requiring extensive staff. But the burden on the brteldcaster under the nMathias
Amendrment-of maintaining all necessary records for the Register of Copyrights
and periodically prlducing doclnientcd rate-making data for the new tribunal--
will surely be equally onerous (to say no'hing of the additional burdens created
for these Federal agencies). Indeed, given our in.ustry's experience In develop-
ing licensing patterns, our Association's willingness to locate for any applicant
the apropriate copyright owner, and the naallability of The Harry Fox Agency,
Ine. as a licensing agent,for come 801% of all music publishers,. the private enter-
prise course should be substantially less ndminilstratively burdensome for the
lroadcaster., than the puhl'c bureaucracy route. Certainly the private parties
directlv '4Irolved can'reach a rate, decision more quickly than a federal tribunal,
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and achieve payment more efficiently than going through the Register of Cop;y-
.rights as a middle-man. And given the minimal nature of those fees; it would be
unconscionable to route them through the Register and thus require him under
Sec. (a) (3) (B) to deduct his own administrative costs before distributfring

-tihem.
In short, continuing and cooperative efforts by both public broadcasters and

copyright proprietors will, as sour Commnittee Report originally suggested, re-
solve any remaining impediments. to speedy clearance and licensing; and this
country's music publishers are offering and have always offered such coopera-
tiori. "... [I]f better clearance arrangements can be arrived at voluntarily,"
said Senator Mathias offering his Amendment, "the compulsory license require-
nients need not be preclusive." (Cong. Rec. 9-9-74. p. S16166) Although the -Sen-
ator's informants have substantially exaggerated the complexities and dispari-
ties of the present clearance structure, we are certain that music copyright
holders and their trade associations and licensing agencies will work with public
broadcast representatives in any way necessary to improve the efficiency ·of
existing arrangements for even the smallest producer of public broadcast pro-

-gramming.
Enactment of the Miathias Amendment will not save the public broadcasters

money or time; it will not increase their access to copyrighted music; it will not
decrease their administrative burdens. It is not needed, justified or desirable,

.and should be rejected by your Commtitee.
Sincerely,

LEONARD FEIST,
Executive Vice Presiden.t.

N.ATION.L mlpUSC Pt'ULnS'Irrs' ASSOCIATIoN, INC.,
New York, N.Y., January 30, 1975.

'Hon. JOHN L. MCCLELLAN,
Chairman. U.S. Senate ~,bcommittee on Patents, Trademarks and Copyrights,

COotmmittee on the Judiciary, Washington, D.I.
DEAR SENATOR MCCLELLAN; The National Music Publishers Association is grate-

ful for the opportunity presented by your letter of November 27, 1974 to comment
on the amendment (No. 1831) introduced last year by Senator Birch Bayh during
tl:e consideration of S. 1361, the general Copyright Revision Bill. In the interest
of'expediting consideration of the general bill, the subject of "epLemeral record-
ings" has not previously been discussed by our representatives; but the Bayh
Amendment is the culmination of a growing threat to copyright holders which
deserves attention.

"Ephiemeral", according to every standard dictionary, means "lasting for a
brief time, short-lived, sharply limited in duration." The traditional concept of
ephemeral recordings, the House Judiciary Committee Report of 197 points out,
hlilds them to be "mere technical adjunc.s of broadcasting that have no appreoia-
Vtc effect on the copyright owner's rights or market for copies or phono-records.".
(H. Rep. 90-&3, p. 60 emphasis added)

The original proposal on ephemeral recordings in the general copyright revi-
sion bill of 19O5 met this definition. It would have permitted those broadcasting
org'lninzations already lawfully entitled to transmit a copyrighted work to make
(without being guilty of a copyright infringement) one copy or-recording for
their own transmission within sik ntonth8, such copy thereafter to'be' either
destroyedaor preserved for archival purposes only.

That was "ephemeral"; and as noted in both the 1967 House Judiciary Com-
mittee Report and the 1974 Senate Judiciary -Committee Report on- Copyright
Law Revision, "The need for a limited exemption in these cases because of the
practical exigencies of broadcasting has been generally.recognized. . .". (H. Rept.
90-83, p. 59; S. lept. 93-983, p. 135, emphasis added)

The House Judiciary Committee in 1967, after considering the testimony of
educators and' copyright proprietors, then permitted instructional broadcasters
who pay no royalties for transmitting to classrooms and the like under Section
]l0(2i to make two copies for transmission within a period of one year. Thhatwas
still'"ephemeral" ; and indeed the House Report empha. sized that It' wau;iwill-
ing to "convert the ephemeral recording privilege into a damnaging inr6hd upon
the exclusive rights of reproduction and distribution." (H. Rept. 90-83. p.,60).,
Unfortunately an amendment on the House floor that was adopted.without d!ebate
eliminated 111Umiitations.
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The initial report of the Senate Judiciary Subcommittee on Patents, Trade-
marks and Copyrights in December 1969 increased the number to twvelve and the
period _ef retention to five,years; and. Section 112(b) of S. 1361, reported in July
497.4, .ncreasedlthese limits still further to thirty copies for seven years and per-
mitted educational broadcasters 'to exchange recordings for transmission.
Although we made no comment on this provision for the -reasons stated above,
Section 112(b), far .from providing for "ephemeral" copies, would carve out a
large new area of broadcastsfrom which copyright proprietors would be ui.able to
receive copnptnsation for their-creative contribution. The Senate Report ifitfact
noted the,argument of the private enterprise producers of educational films that
these recordings by instructional broadcasters "are in fact audiovisual works
that often compete for exactly the same market . . . without paying.any copy-
right royalties. .." The Report concluded: "The.se arguments are persuasive
and justify the placing of reasonable liMifs on the recording privilege." (S. Rept.
93-983, p. 137, emphasis added)

We respectfully suggest .that the limits set forth in Section 112(b) go far
beyond what is reasonable or'necessary. Once 30 copies have been distributed,
it will be difficult for the original distributor-and impossible fur the copyright
roprietor-to police their use and prevent or collect for infringements. Indeed the

House Judiciary Committee in 1967 regarded twco copies and one year as "reason,
able -limits" in the very same context. (H. Rept. 90-83, pp. 62-63)

Now the Bayh amendment, contradicting the language of both Reports, pro-
poses to revoke all limits altogether, to deny to American authors, composers and
publishers any compensation whatsoever in one of the important and rapidly
growing markets for their work. (Indeed its language does not even -clearlI limit
to instructional uses the transmissions made by those who would receive copies
from the instructional broadcaster.)

Educational broadcasting is now a big business, raising and spending large
sums for performers, producers, technicians, executives and others, :..)ne of lVo hii
are asked or exliected to contribute their services. We have no objeL,. ., to an
amendment to the present statute permitting instructional telecasters to facillate
their task by making a very limited number of truly ephemeral copies. But it
would be patently unfair for the Congress, by adopting the Bayh amendment
or even Section 112(b) in its present form, to single out the creators of copy-
righted works as-the only participants in an instructional telecast who are to be
uncompensated for their contribution.

We do not believe that the Congress will knowingly agree to allow one sub-
stantial claps of users to expropriate without compensation the property rights
of,the nation's creative talent

Sincerely,
LEONARD FEIST.

TIIE AUTnORS LEAGUE OF AmERICA. INC.,
'clOw York, N.Y., January 28, 1975.

Re Senator ifathias' Amendnient-No. 1815
Hon. JOHN TL. MCCLELLAN,
Chairmaln, Subcomntitec on Patents, Trademnarlks and Copyrights,
Comtnittee on the Judcioiary, U.S. Senate, 'Washington, D.C.

DEnARa-CHAIRMAN MCCLELLAN: The Authors League of America, the national
society of professional writers and dramatists, -appreciates your invitation to
submit comments on Senator Mathins' Amendment to the Copyright Revision Bill,
to permittufiauthorized uses of certain copyrighted works by Public Broadcasters.
The Authors League-strongly opposes this Amendment which would inflict serious
injury on authors.

Purpose of the Amendment
The Amendment would allow public broadcasters to expropriate copyrighted

books and other non-dramatic literary works for incorporating .in television
and~ radio programs, under a ,compulsory licensing system, It would permit
broadcasters and producers to use the.se works without their authors' permis-
sion and.despite their objections. Compensation for these unauthorized uses would
be fixed by a "Copyright Royalty Tribunal."

Summari of Objeotions
' The Authors League opposes the Amendment because:

(i) It destroys the author'ns fundamental right to determine when, by iNhom,
and under what conditions his book or other work may be used; and thus
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prevents him from protecting his work's integrity and his reputation (discussed
at p. 3); and

(ii) It would inflict great economic injury on authors: (a) by preventing
them from licensing uses of their works by motion picture companies and non:
subsidized broadcasters and producers-and (b) by denying them adequate com-
pelsation for public broadcasting uses of 'heir works (discussed at pp. 3-4); and

(iii) It permlits public broadcasting -.ganizations, producers and officials to
exploit, for their benefit and econoumic advantage, the author's name, reputation
and work. But public broadcasters are no more entitled to thus expropriate an
author's book than to conscript directors, actors or announcers, or equipment
alld supplies, at salaries or prices fixed by "compulsory lidensing." (pp. 4-5)

A utlors IWill Be The Victilms
Most established authors of novels, biographies, histories and other works

on s.,ubjects of general interest such as economics, sociology or the arts own the
rights to use their works in television, radio and motion pictures, and receive
the income from these uses. Their publishers neither control these rights nor
receive any of the proceeds from them. Consequently it is thse authors, and
not their publishers, who will be injured by the Amendment.

Copyright Docs Not Prevent Public Broadcasting froim Doing its Job
Nothing in the present Copyright Act or the Copyright Revision Bill passed

by the Senate last fall prevents any public broadcaster from producing or
broadcasting a program on the same subject matter that is dealt with in a Copy-
righted Ilook. If a pub':c broadcaster wvshes to do a documentary on General
Stillwell's career, it is not barred from doing so by Barbara Tuchinan's copy-
right on her biography of the general. The public broadcaster is free to use the
samne sources. narrate the same facts and describe the same events reported in
the copyrighted book. All that the copyright does is prohibit the public broad-
caster (or anyone else) from sulstltantially copying the author's expression of
the material rather thaa independently writing its own script for its program.
In adlditionl, public broadcasters have the privilege of quoting and borrowing
maiterial from the book under the doctrine of fair use.

T'hus, the Amnendment is not required to lermit the production of public
broadcastinlg programs on any subject. Its rehl effect will be to allow broad-
casters and producers to exlpropriate an author's book on any subject rather
thain do their own creative writing; to also-expropriate his name and reputation;
and to injure him severely in the process. And in many instances, the Amend-
imient will substitute expropriation anlld low "fixed prices" for vohluntary negotia-
tions with authors. Many writers would he willing to license the use of their
books 'by public broadcasterh pr,,vided reasonable compensation is paid and
acceptable conditions are negotiated.

But compulsory licensilng is totally unjustified where the author declines
to license uses of his work by public broadcasters. As indicated below, such
a license may cause him great financial injury. Or he may decline a license to
protect his book froml being mutilated or his reputation from being damaged.
Ills decision does not prevent the broadcaster from producing a program on
the sullject dealt with in his book. Nor does it prevent a broadcaster from
negotiating voluntary licenlses with other authors. And there are plenty to
c(llho(e from-m-nre than 30.000 books are published in this country each year
pilus many thousands more than this abroad.
Injury to the Author's Reputation an(d YVork

T'he proposed Amendieent would destroy the author's fuandamental right to
determine when, by wholml, and under what conditionslhis copyrighted book may
lie adapted and used in a medium that reaches millions of people--publfc tele-
Alsion.l Tihe destruction of this right would prevent the author from protecting
the integrity of his work against mutilation or an inferior adaptation, and from
protecting his reiputation against the serious injury a misuse of his work would
produce. A book may not le suitable for television, or for the type of program
,for which it could lie exproprlated under the Amendment. The author may
believe thlat'the public bradca:er wholl, elects to expropriate his book under-the
Anmendment: is an incompetent who vill destroy his work's integrity and his
reputation by ani inept adaptnation and production. The Amendment Nwould deny
the author the protection hehas mluder the Revision Bill, and under the present
law the right to refuse to license that broadcaster to use-and mangle-his
work.
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rhe Economic Injury to Authors
The mnendment would prevent authors from licensing the use of their works

in motion pictures and television programs produced by the networks, com-
mercial stations and other non-subsidized producers. Once a book has been
adapted, for a public broadcasting program and shown to millions of viewers,
bommercial broadcasters or film companies will not invest large sums to produce
h second version. Moreover, the threat that a subsidized public broadcaster can
expropriate a book at any time will foreclose commercial producers from.
acquiring rights in it; for they would not risk the heavy expenditures of a
television program or film to be faced with a competing "public" version producedl
without the author's consent under the expropriation machinery of the Amend-
ment. If adopted, it will inflict enormous injury on authors, depriving them.
of an important source of income.

Moreover, the compulsory royalty plan to be established by the Amendment
would deprive authors of reasonable compensation for the use of their books.
on television and radio. A royalty copyright tribunal is not capable of establishing
such compensation for this major use of literary works. The economic situation
is radically different from that involved in establishing rates for "small" per-
formances of music on television or radio, or recording fees for phonograph
records. T'he performance of music is, and can be, licensed on a "non-exclusive"
basis, since one performance or recording does not preclude other performances
or recordings. The public will !isten to dozens or hundreds of different renditions
of the same song over the years. But one television program based on a book
usually is all the market can absorb. Moreover, the fee for a three-minute recolmd-
ing or performance of any two songs is not likely to be very different in a free
market. But the value of rights to produce a motion picture or television program
based on two different books call vary by thousands, even hundreds of thou-
sands, of dollars. The film or television rights of one book will be worth far
more than the rights in another work. The compulsory license/royalty tribunal
plan in the Amendment could not establish reasonalil compensation for the.
rights in individual books: it would lower the author's compensation for tele-
vision uses of his book to the lowest common denominator, causing vast injury.

Public Telerisiobn Organizations and Officials Should Not Be Granted This Power'
of E.Tpropriation

It should be emphasized that public television is not an eleemosynary institu-
tion. Offlicials of public television stations, producers of public television pro-
grams, directors, actors, announcers, and technicians are paid for their work.
Officials and producers receive substantial salaries, Unions of announcers, actors,
and technicians bargain collectively for reasonable compensation, and strike
when their demands are rejected. No statute permits the public broadcaster
to expropriate the services of these people at wages fixed by a "tribunal". On
the average, those working in the vineyards of public television are much better
compensated for their efforts than are the authors whose books would be ex-
propriated under the Amendment.

It should also be emphasized that public broadcasters and producers spend
large sums to create many of their programs, which. they then col)yright and
exploit as property under thle Copyright Act. Public broadcasting programming
has been financed by millions in grants from the federal government and the
foundations,,and by large payments from EX.ON, MIOBIL, XEROX and other'
giant corporate advertisers. The so-called "grants" from these corporations are
indeed payments for the institutional advertising they obtain on the programs.
and in associated newspaper and magazine advertisements for the programs.

'The credits inentioning these corporations on the television programs are no,
different than the original format of radio advertising, when the corporate spoln-
sor simply identified itself, and did not include any "selling" message to mar the
good will it obtained by providing the money to-make the program possible.

Public broadcasting officials, producers and others in the establishment will
benefit-from the power to expropriate authors' works which would be placed in
their hands by the Amendment. The success of their programs has a direct
effect on their future compensation and careers. The more successful their pro--
gram, 'the more likely they are to command better salaries, obtain, new assign-
monts and receive 'larger grants from the government, foundations, corporate-
sponsors and listener subscriptions. They have a definite stake and ilotive in
improving their programs by using the works, names and reputations (o authors
of books iand other non-dramatic literary works who would be the victifms of the-
Amendment.
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As we have noted, the compulsory licensing of television rights in books would
permit public broadcasters, and productrs to appropriate wholesale the author's
work, rather than do their own creative writing; and, to seize the work at prices
far lower than its reasonable value. Moreover, the expropriation machinery of
the Amendment gives the broadcaster the opportuni;y to present the program
as based on the work of the author. This permits public broadcasters and pro-
ducers 40to trade onthe lname and reputation of a prominent authbr or book, to
obtain greater recognition, publicity and audiences than they would receive if'
they created an original program.

Public broadcasters and producers are not permitted to expropriate copy-
righted books or other literary works under the Reviioun Bill. They are not
permitted to expropriate these woiktlb, or the author's name or reputation, under
the present copyright law (The adaptation of a bolok for a pro.gramL broadca:dt
on public television stations would infringe the author's rights under Sec. 1 of
the current Act: to-dramatize it [1(b)], to make a transciiptioh or recording
[I(c)], to make a copy [l(a)], to present a non-dramatic version for profit
[1(c)], to plublicly perform a dramatic version l (d)] )

The Authors League respectfully urges the Judiciary Committee to reject the
Amendment, for the reasons stated above.

Respectfully yours,
IRWIN KARP,

Counsel. .

TIlE AUTiIORs LEAoUE OF AMERICA, Ii*O.,
New York-, N.Y., January 28, 1976.

Re Senator Bayh's Amendment-No. 1831
IHon. JoItN L. IMCCLELLAN,
Chairmnan, Subconmmittce on Patents, Tradlcmarks and Copyrights, Committce

on the Jwliciary, U.S. Senate, Washington, D.C.
Dunn CHAIRMAN bICCLELLAN: The Authors League of America appreciates

your invitation to submit comments on SenaLor Bayh's Amnendment to the Copy-
right Revision Bill. 'or'the reasons discussed below, the .Authors League strongly
opposed the Amenidment. The Amendment would permit .1,i;;i.ited recordings of
instructional programs which m:ike uncompensated use of copyrighted books and
music. The Authors League urges its rejection bec.use: (i) it would inflict heavy
injury on Ameritan authors and publishers by vastly increasing the overly-broad
privileges of broadcasting copyrighted books and music without compensation,
which will be permitted under Sections 110 and 112; and (ii) its ambiguous lan-
guage may, inadvertently, permit recordings to be used for broadcasts which are
not exeinpt under Sec. 110.

At the outset,-it should be noted that Instructional broadcasting is not hindered
by the Revision Bill. In addition to the broad privileges granted by Sections 110
and 112, it has considerable free access to copyrighted materials under the doc-
trine of fair use. Moreover, much of its programing is crated by it, or for it-
often by salaried emplomees--nnd is copyrighted by the instructional broadcast-
ers and program producers. Finally, it must be emphasized that instructional
broadcasting is not an eleemosynary enterprise. leachers, actors and announcers,
directors, producers and executives are paid for their services in producing.
recording and broadcasting the programs en:bodying an author's copyright book
or music. Their unions strike for higher wages. They ;mill probably even receive
"iroyalties" for some repeat uses of the recordings and broadcasts n hich are made
under the-privilege of expropriation granted. in Sections 110 and 112. Nonethe-
less, some educational broadcasters and program producers demand that Con-
gress give them the unlimited power to expropriate authors' literary prolxrty,
without compensation, for their enterprises -no matter how aubstantial the use,
no ihatter how vast the audience that is reached.
(i) The Atnendmcitt Pcrmits TWholcsalc ,,ropriation of Authors' Wfoiks by Pro-

dueettcrs of 'ducational Programs
Sec. 110 of the Rev'sion Bill would permit the broadcasting of copyrighted

literary and musical works in instructional programs without compensation to
authors- when transmitted for reception In classrooms, or by disabled persons or
government employees. The adverse impact of these free uses on authors is some-
what limited in the case of 'live" broadcasts, since these reach limited audiences
and are "ephemeral". Ho*ever, Sec. 112(b) would greatly expand the scope and
damaging effect of the privilege by allowing the recording of these programs,
and the distribution-of-copies to other broadcasters,



This new recording privilege, which im-r,.t provided in the present Copyright
Act, vastly enlarges the audiences for these broadcasts of the author's work.
And,it encourages more, and increasingly substantial, uses. The more recordings
permitted, and the longer the period of their use, the greater the--damage to
the author.and publisher of the work.

Tile Revision Bill drawn by the House Judiciary Committee permitted only
one recording of a program to be made for transmission purposes, for one year;
it permitted another copy to be kept only for archival purposes. These limitations,
reflected a concensus of opinion developed at the hearings and in discussions be-
tween authors, publishers and broadcasters that if instructional broadcasters
%Nanted to reach audiences greater than those sizeable ones permitted by the
new provisions. they should make some payment to the author and publisher
of the copyrighted work they wished to broadcast. These limitations were re-
moved by a floor-amendment which was adopted without debate, and without
any opportunity for authors and publishers to explain to 500 Representatives
who had no knowledge of the subject why the limitations on the new recording
privilege were necessary and fair.

The Senate Judiciary Committee has been far more generous to educational
broadcasters than was the IIHouse Committee. The Senate Bill initially allowed,
in Sec. 112(b), the making of 12 recordings of a program, for use over a five
year period. We think this went too far; but we did not object, hoping that
accommodation would help produce a viable new Copyright law. In its recent
mark-up of the Bill, the Judiciary Committee expanded the recording privilege
to 30 copies, and a seieni year period of use. We submit this was completely
un\marranted. But Amendment No. 1831 cannot be justified by any standard of
equfty. If an instructional program producer or broadcaster vants to reach audi-
eaces even greater than those permitted by the 30-c.opy limit. he should pay the
.author who provides the primary ingredient for the program-the literary work
which is being transmitted. Certainly the author has as much right to be com-
lpen.ted as do the teachers, actors, directors. technicians and production offi-
ciills-who are paid for their services in recording and broadcasting the author's
a ork. The Authors League urges that Amendment No. 1831 be rejected.

(ii) The Amendment Inadvertcntly May Expand The Scope of the Privilege
Granted in Sec. 110

Section 112 only intendel to allow the use of recordings for transmissions
which are permitted under Section 110--i.e. the broadcast of instructional pro-
gramns for reception in classrooms, or by disabled persons or government em-
p)'oyees. HIowever, the last sentence of the Amendmen t allows the distribution
of copies for transnmissions by or through other governmefital bodies or non-
I :ofit organizationrs. without providing that such transmissions may only be made
for the purposes specified in Sec. 110. This sentence might be read to permit a

n astly broader uncompensated use of copyrighted imaterial than the draftsmen
of Sections 110 and 112 ever intended. It is clear from the text of the Bill and
the Committee report that tlie recordings made under 112(b) should only be
used for the types of transmissiouns stipulated in Section 110. Tlie Amendment
c,,jald ffustrate that intention. The Authors League urges that this should not be

ernmitted.
The Authors League urges that the Amendment be rejected by the Judiciary

Committee.
Respectfully yours,

IRWIN I ARP,
Counsel.

STATEMEN'I Or BROADCAST MUSIC, INb.

I am Edward Tf. Cramer, President 6f Broadcast Miuscc; Inc.
It seems clear that any proposed legislation should be subjected to one basic

question
What problem or problems is this law designed to correct?
Measured against this yardstick, the answer concerning the proposal before

us, the so-called Mathias amendment, is': none.
Public broadcasters have expressed their support of this proposal based upon

the undefined possibility that they might undergo difficultie§ in obtaining the
right to use music over public 'broadcasting stations and eficounter obstacles
in securing synchr6nizationl rights.
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Since its founding in 1940, BMII has dealt with all classes of music users and
come to good, workable agreements with all of them. It is not BM'.'s role to
create problems for any potential user of the music we license. It t8 our role to
facilitate the use of our repertory and to protect the interests of our affiliated
writers and publishers. Based upon past performance, there is no reason to
believe that discussions and negotiations with public broadcasters would be
conducted any differently. But the fact is that representatives of public broad-
casting have refused repeatedly to have meaningful discussions on the subject
with BMI.

For your consideration, I have attached copies of letters addressed to Mr.
Henry Loomis, President of the Corporation for PublEc Broadcasting, written
in March and May of 1974, in which I requested meetings with representatives
of - CPB to explore the terms for a licensing agreement. To date, I have not
received the courtesy of a reply.

It is ironic that during the same period I was unsuccessfully trying to talk
with CPB and public broadcasting officials, I was able to meet with representa-
tives of the Soviet Union in New York and in Moscow. In these meetings we
were able to .take meaningful steps toward arrangements for the compensation
of American music when it is played on stations in the U.S.S.R.

Any question about the ability of public.broadcasting and the music licensing
organizations to arrive at an-understanding was eliminated, as a result of recent
negotiations held under the auspices of the Senate Subcommittee starting in
mid-April of this year. These negotiations showed that there are no real problems
in obtaining the rights to use music; there are no real problems in the mechanics
of payment to writers and publishers. The sole problem, as far as BMI is con-
cerned, is reasonable payment for the use of music. The reason no agreement
has been reached is that public broadcasters have failed to mnike a proposal of
payment that BMI, as the proprietor of works of over 30,090'American composers
and 10,000 publishers, as well as tens of thousands of foreign authors and pub-
lisllers, can accept in good conscience for the people we represent.

Rather than hard negotiationuand a frank discussion of the value of music to
public broadcasting and of fair compensation to creators for the use of their
property, public broadcasting has chosen a different track-special legislation.

In essence, the public broadcasters make the proposal that all music suppliers
receive a total of $300,000 a year for the first two years, with small increases
thereafter. Specifically, BMI and its chief competitor, ASCAP, would each
recei'e approximately $90,000 a year to begin with. Another $90,000 would go
to the publishers for synchronization rights, and $30,000 to SESAC. For the
use of the BMI repertory-roughly 1,000,000 works-this comes to less than
$1 per station per day.

It should be noted'here that BM1I music is the most widely performed over
commercial broadcasting systems.'Too, I believe that the music licensed by BMI
is performed as much or more than any other music used without compensation
over the public broadcasting stations.

A fair question might be this: If BMI has received nothing for its music
in the past, is not $90,000 a year a marked improvement?

The answer is no, for even with this new income BMI would continue in the
position of the shopkeeper who loses money ;.. every sale but justifies his con-
tinuing in business in the hope of making up the difference in volume.

Let me explain.
Under the proposal, BMI, in order to pay its affiliated writers and publishers,

will have to determine what music is played (a) on the networks, (b) on some
200 TV stations and (c) on approx;.nately 155 radio stations. In v,.dition, records
will-have to be kept to assist the Harry Fox office in making payments to- its
publisher clients.

Estimating conservatively, I would think that the cost of distributing the
$90,000 will exceed half that amount.

Another factor: because of the heavy use of music from abroad (basically,
the material that comes to us from England: the Monty Python Show, A Family
at War, Upstairs/Downstairs, etc., and other foreign films and shows that are
seen on publie TV outlets) BMI will have the obligation to pay the foreign
licensing societies with which we have agreements. If you subtract the ffionies
payable to these foreign authors and publishers, there will be little or nothing
left f6r American creators and publishers.

Under the circumstances, BMI will be forced to continue to subsidize the
payment for performances over public broa:dcasting facilities. It should be
stressed that this subsidy would come from the pockets of the other publishers
aiid writers whose *6rks-we repiresent. '

57-786--7-pt. 2-19
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Could this proposed legislation have an effect on our relations with other
countries? I think the answer is yes, 'and I would like to clarify the point.

ZBMI has reciprocal agreements with authoral societies in 34 countries. Pay-
ment is made to American writers and publishers when their works are per-
formed over public broadcasting outlets, except in the U.S.S.R. and, as noted,
I have reason to believe that this will soon change so that even there, Ameri-
cans will be paid for performances on the state facilities.

There is a favorable balance of trade for the U.S. of about $S millioli or
$9 million per-year. The failure of our licensing colleagues alboad to receive
payment in several areas, including public broadcasting, has bten a continuing
source of embarrassment to us. In tl.e past we were able to say that the situa-
tion will be changed when the copyright law is revised.

The public broadcasting proposal is virtually meaningless and will result
in little income to any foreign supplier of music. It could, indeed, have a
serious adverse effect. Some of these countries could very well carry uut their
threat to cut back payments to Americans for performances.

As mentioned, BDMI and its colleagues from other countries of the world are on
our way to an agreement -with the Russians whereby they will pay for per-
formances on their state facilities. Both BMII and these licensing societies would
be shoked if the Russians simply offered to pay an amount equal to that which
Americans pay for public broadcasting performances.

History shows that there are no obstacles to the successful conclusion of an
agreement between the public broadcasters and the music licensers. The sole
problem is how much public broadcasting-is prepared to pay for the music it
uses so lavishly. Public broadcasters have no difficulties in negotiating with
a wide spectrum of suppliers of goods and services. When compelled to do so,
these broadcasters have worked out agreements with the musicians union,
various craft unions, employees, landlords, AT&T and others.

Yet, given this history of negotiation, public broadcaiLing petitions Congress
for special legislation beceuse it might be unable to deal with the suppliers of
music. While negotiations with others have involved vast amounts, a settlement
with music suppliers would involve comparatively small outlay.

The plain fact' is that public broadcasters have not been able to come to
an agreement with those who supply mun'e because they have never tried
to do so. So they want to fall back upon a compulsory arbitration mechanism
to allow themselves the luxury of avoiding negotiation. .

There is no need for me to comment on the elaborate machinery set up by way
of the Copyright Royalty Tribunal because the simple answer is that such
a body, with its heavy attendant administrative costs, is not necessary to
handle this issue.

In closing, I note that as a taxpayer I am embarrassed, to have to come
before this body to argue whether an offer of $90,000 a year is adequate com-
pensati9n for the ipuslc BnMI represents. The ex-.enaes incurred by all, nor to
speak of tile time and energy expended, has far .xceeded this amount evi l
the past few weeks.

It is obvious that what is needed is not more, but less legislation. Ift' he
parties. for whatever reason, are unable to arrive at an understanding, the
resort to legislat'in, a petition to Congress. is always a possibility. Until the
partieq involved make every attempt to solve this problem in negotiation, I
submit there is no justification for legislation.

Before concluding my remarks, I note that the Subcommittee will also 'con-
sider today the so-called Bayh amendment. Beuanse of the linits of time
allotment, I will not elaborate on our opposition to this amendment, but, instead,
will submit, with the Subcommittee's permission, our written statement for the
record.

Thank you for allowing me the opportunity to express bur views on these
matters.

-BROADCAST IMUSIC, INC.,
Netw York, N.Y., March 7, 1974.

Mr. HENRY LOOMIS,
Preident, Coorporation for Publio Broadcasting,
TaWiington, D.C.

DEAn Mn. Loo.MIs: As you may know, Broadcast Music, Inc. (BMII) is the
largest musical performing rights organization in the world. Most of tile music
heard on radio and television in the U.S. today'is licensed by BMI. Sixteen of our
affiliated composers who write primarily contempQrary concert music are Pulitzer
Prize-winners.
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As recently as about a year ago, representives of-B.M11I metwith representatih cs
of CPB and PBS to discuss a license agreement. There had been a number ,f
meetings prior thereto. We wvere to receive word from. representatives of CI'B
concerning a future meeting date when a definitive proposal- was to'be. made.

In the intervening pertod, we heard nothing until about four weeks ago when
I learned that CPB had made an arrangement with our competition. We, still hai e
not heard directly,from CPB. I mu'st say that I am somewhat puzzled over the
position taken by CPB in its apparent attempt to ignore BMI, which is the
major supplier of music now on the air.

When I learned of the agreement vith our competitor, I tried to reach Kcith
Fisher. I called at least three times and left messages, which included my identi-
fication. I have not received a return call from Mr. Fisher.

I'm sure you will agree that it isin the public interest that composers whose
works are used on public biroadwasting receive compensation like all others whose
works are used. I look forward to hearing from you so that we can arrange for
representatives of our organizations to meet and discuss the 'terms of a license
agreement.

Very truly yours,
r, EDWARD ,M, CRAMER.

BROADCAST Musrc, Iix.,
'cto Ylork, N.y., May, 16, 197,1.

MIr. HIENRY LOOIIs,,
President, Corporation for Piublic Broadcastiny,
lVashington, D.C. '

DEARB M. LooMIS: On MIarch 7, 1974, I wrote to yoSu. A copy of the letter Is
attached. The sentiments expressed in that letter are the same as they were then,
except that we now have seventeen Pulitzer Prize winners affiliated with us.

I am sure that you are aware of the' fact that absolutely nothing has happened
in the intervening period. I did receive one phone call from a representative of
CPB. I made several attempts to reach himn, without success.

I cannot understand the position of your organization in refusing to discuss a
matter of this importance with us. We represent 30,000 American, writers and
composers; nearly 10.000 publishers; and tens.of thousands of writers and com-
posers from abroad. I do nor take the failure to respond as a persnal, affront;
rather, it is an insult to those,people whll we represent.

This week I have had meetings with representatives of the Soviet Govern-
ment, at their request, looking forward to reciprocal arrangements nhich would
include the compensation, of American,composers hllose wozks are performed
over 'Soviet broadcasting, facilities. It is indeed strange that I can discuss pay-
mients fo American composers on Soviet'public broadcasting, and findl that I am
unable t6 locate anyone in a responsible position with thefCPB who is prepared
to discuss similar problems.

Please let me know'-if discussions are out of the question, becaust if this is
the case, then we will have to take oiur case to another forum.

Very truly yours,
EDWARD hM. CRAMEB.

STATEMENT OF BROAD6AST Music, INC.

Broadcast Music, Inc. (BMI)' is the largest of the U.S. performing rights licens-
ing organizations. Most of the music performed by 'broadcastiSig stations is li-
censed by BMIL As the representative for over 40,000 writers and publishers from
every state in the Unioni, BMI must s'tnd opposed to the so-called 'Bayh amend-
ment for reasons outlined below. ,

Although we recognize tViat the thrust of such amendment is principally ap-
pliaenble to a nonmusic context, we are against any proposal whichl tends to
weaken the rights of copyright owners and which stifles or penalizes their
creativity.

If Congress is disposed to allow photocopyinggby educational or tlher nonprofit
organizations, we submit that the 30-4opy and 7-year rules (which we feel are
very generous concessionsby Congress to the educational and scientific sectors)
are better than the unlimited approach proposed by Senator Bayh. Such,rules
should adequately serve any legitimate educational or. scientific-needs, -whereas a
no-limit rule would cause unnecessary financlal hardship to authors and pub-
lishers. Users of copyrighted works have the right of "fair use". However, un-
limited rhiotocopYing without reasonable compensation is not "fair use", it -is
expropriation.
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'The-above is in summary form and we would be pleased to submit, in writing
or at a hearing, any additional comments or information which the subcommittee
may desire. We, of course, would like to reserve our right to comment further as
the legislative process on copyright matters unfolds in the 94th Congress.

Thank you again for giving us;the opportunity to present our comments.
Respectfully,

BROADCAST MUSIC, INC.,
EDWARD M. CRAMEIEB, President.

[Subsequent to the hearing the following correspondence was re-
ceived for the record :]

BROADCAST MUSIC IINC.,
New York, N.Y., September 10, 1975.

Hon. ROBERT W. KASTENMEIER,
Chairman, Subcommittee on Courts, Civil Liberties. and the Administration of

Js8tice, Commntttee on the Judiciary, Hoouse of Representatives, Washing-
ton, D.C.

DnR, CHAIamAN KASTENMEIER: BMI would like to comment on the background
statement filed with the Subcommittee on Courts, Civil Liberties and the
Administration of Justice by the Association of Public Radio Stations.

Inasmuch as the document was prepared prior to the July 10th hearing before
the Subcommittee it is understandable, but regrettable, that it contains a num-
ber of assumptions which riun counter to fact.,

There is no problem of the clearance of musical works for use in nationally
distributed programs, or, indeed, for use in local programs. The fact is that
APRS can, as commercial stations have been doing for decades, obtain immediate
blanket clearance of copyrighted music through easily negotiated licenses with
the performing rights licensing organizations. The fact is that APRS will need
no added personnel to perform a clearance function, for such a function will
not exist.

There is no intention on BMI's part to charge such exorbitant fees as are cited-
ty APRS. The fact is that BMI's lowest rate for conimercial broadcastersis $1g
-a month, a far cry frbm the APRS bogey of $15,000 to-$20,000 annually. BM.,I
has already told representatives of Public Broadcasting that we are ready to
discuss an equitable rate. Toward the establishment of such a rate we have
asked for data concerning rates charged by the owners of other' rights equally
necessary to programing.

There is no serious problem of administrative burden placed on APRS after
the negotiation of a BMI contract. At most we wc ald require, as we do of other
broadcasting licensees, a log of the music played for one week each y -r. Many
stations already make this sort of information available to their listeners on a
regular basis. This has been provided us by commercial statiors with personnel
even lesser in number than the average eight full-time employee programming
staff APRS cites. The fact is that such an obligation is thoroughly in keeping
with APRS' stated and laudable "obligation to the compoier of ou: time." Ful-
filling this simple responsibility will assure that these composers of our time
receive money for the public performance of their music on public radio.

Public Radio does, indeed, "make potential record buyers aware" of contem-
porary music. But this can also be a dubious blessing. The potential average sale
of contemporary recorded concert music is about 2,500 copies. When APRS,
"one of the few outlets for the work of young contemporary composers," eched-
ules such music, tape recorders and cassettes whirl. That perfqrmance is boot-
legged for personal use, generally reducing sales. The payment by APRS for a
license from BMI will certainly not end this reprehensible practice, but it will
slightly alleviate an economic wrong.

We can only repeat the points we made on July 10th at the hearing before
the Subcommittee:

Public broadcasting will have no difficulty in negotiating a contract.
Public broadcasting will have no serious financial burden placod upon it.
Public broadcasting will hare no serious administrative problems arising-from

reporting one week's music programing a year.
The sole problem is hpw much public broadcasting is prepared to pay for the

.music it uses so lavishly.
Respectfully,

EDWARD W. CHAPT',
aoui!scl.
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Mr. KAS'TENMEIER. Mr. Korman.
Mr. KOR~drN. Mr. Chairman, ~with:respect to the question of Senate

action,Athe Senate subcommittee rejected both amendments. The sub-
committee on the Senate side rejected'the MIathias amendment unani-
mously and rejected the'Bayli amendment I to 1.

Mr. ICASTENElPER. Are you-referring to last fall or recently
Mr. KoRmAN. I am~ referring to June 1975, within the last month.
All our organizations, ASCAP, SESAC, AGAC, and NMPA oppose

the Mathias and Bayh amendments for the reasons giver in full writ,
ten statements being filed -today. We ask that thesi statements be
printed in the record. Each of us :is prerared to answer any questions
you may have.

Briefly, Mr. Chairmah, we think the lIathias amendment is ill-
conceived and-unnecessary. '

We appreciate the need of the public broadcasting 'industry, like
other bulk users of music, for ready access to copyrighted music. We
'have tried to do everything possible to accommodate that need. We
intend to continue to cooperate and we do hot have to be ordered by
statute to do so.

We think it would not be in anyone's interest for the Government
to get involved in the decision as-to what fees the public broadcaster§
should-pay for music. The Government does-not tell us what to charge
other broadcasters; it does not tell public television what to pay for
other services; and there is no -reason-, vhy we. and the public broad-
casting industry cannot work this out ourselves.

As you may know, the Senate Copyright Subcommittee'a short time
ago brought all the parties together and turged us to come to agree-
ment on a mutually satisfactory procedure that would make copy-

ghted works available' to public broadcasting without a compulsory
license or Government price-fixing.

Those meetings are proceeding with remarkable progress, particu-
larly with reselect to music. I am submitting for the record-the Senate
subcommittee s recent report, dated June 13, 1975, on this progress.

At our last meeting only*2 days agd ave mad.t a proposal to the public
broadcasters which thvy-agreed '.s very ose 'to the licensing struc-
ture they -seek. Unfortunately they are, unable to respond promptly
because of' vacation schedules and the fact that-their board members
are widely dispersed.

We have made our proposal in the -interest of-- as more harmonious
relationship, even though very frankly we have no doubt that any
objective determination, of music's fair fee from public broadcasting
vould produce anmuch liigher return than- the fee we are now seeking.

Given good faith on, both sides, I have no doubt that agreements
can be signed promptly granting easy, economical access to cop-
righted music to public broadcasters. We shall not take time to wrangle
over who is to blame for not working this out sooner.

The important fact is we are working it:out now.
Does anyone really believe that a compulsory license system admin-

isiered by-the Copyright Office and-a price-fixing process administered
by the Copyright Royalty Tribunai, could do better ? Could adversary
proceedings-before i tribunal or even this committee possibly produce
a better judgi:ent than the parties themselves on what a particular
song or catalogrisvorth ?
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Could the suggested statutory compulsory -license possibly assure
public bzoadcasters the ,same enthusiastic cooperation in expediting
clearances as would a voluntarily negotiated' procedure ? We think not.

To provide the. books and records that will be required under the
proposed amendment by the Copyright Office and the Copyright
Royalty Tribunal-willibe far-more burdensome on public broadcasters
than the simple procedures we ate now working out with them.

To cover the Government's cost of adnministering such a system, and
still leave a. fair-return .forcopyright holders, will require far higher
fees from public broadcasters than- those under discussion in our
meetings. ,

Even'if for some unforeseen reason, some act of bad faith or in-
tilansigence,: these current' negotiations should unexpectedly collapse,
there would still be no need to resort to Government compulsion. All oi'
our organizations and members over the years have routinely granted
licenses to a myriad of music users and stood ready to accommodate
public broadcasters;

'We want oiur music to be broadcast, the more often the better, on
public as well as commercial stations.

Perhaps' bur procedures, can be imiproved and our forms simplified
but there is no need for the Government to intervene and force us to
s.ll our services to public broadcasters any more than it forces other
·providers of g6ods and services'to db so..

Public televisioni, after all,is for us an important market, growing
larger and ilicreasingly well financed,. with 1973 gross revenues reach-
ing $250 milliofi. Let ime digressa' mbment, Mr. Chairman. I was
coining back in a. cab'yesterday, and found myself in the company of
one of ybur cohstituents. He :was aman .who runs the public television
'netpwork in. Wisconsin. Ifie lad ben a commercial broadcaster before.
He said he saw no reason why public broadcasters should not pay
license fees or why there shoulid be any problemn with reaching a fair
agreemenrit.'Ve:agreewith him. -

Because our ur organizations andl members nlave.bothl a personal belief
and an economic stake ih the, advancenient, of American culture and
music we are delidhted that mauy of this country's largest corporations
have chosen to enhance.their image by firiancingquality entertaimnent
and othei':progr ams on pttblic.broadcasting.

're realize that some public broadcasters, like some commercial
.broadcasters, are better situated financially than others. But the tre-
· melndous groWth in the'nunmber and revenues,,of public stations, and
their increased' rllialce tipori nationally pr6duced'and distributed pro-
grans.of mass.entertanihnent, h - ve borne out the concern expressed.by
C hairnnan- Kastenmeier and. C'bngresinmafn Poff. in the 1965 hearings
that ~public TV, then-called educational TV, w6uldbecome less and less
distinglishabl e fromxntihe 'coifieTrcial stations over' whomthey seek an
advantage.

One fihal word regaridcing.:precedents. In no way is this situation
omnpar able -to those J.iilolved in other compulsory licenses in the penld-
ing copyrighllt bill., The: Congresst hastnever established a compulsory
licensec in place of a preexistihg gright onthiepart of copyright owners
.to bartain fieely in tlhe,mnarketplacew.,

('cG...puls.ry Ii,'nse :pr6visions are nomv being added for jukelboxes
and cable television because copyright owners have not previously been
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given any conlpensation for these uses and such llicenses are an integral
part of carefully constructed compromises. But public, broadcasters
haye always been,obligated to pay copyright music license fees.

Unfortanately, they have not allways done so.
In 1909, a compulsory liccnse for sound recordings wasaestablished

when that new right to license was, given to music copyright holders.
That provision fk'r better or worse may now be too well entrenched to-
eliminate, butits cr;ginal purpose was to prevent one piano roll com-
pany from monopolizmg exclusive rights to all the best music.

Obviously,,no one today is afraid that one public broadcaster will'
tie up all copyrighted music to the exclusion of other public broad-
casters.

Alere there any valid reasons for the lMathias amendment, we would'
take time to point out to you today the dangerous ambiguities, in-
consistencies,,and impracticalities in its, present wording. But because
the parties on their own ran achieve its goal much more economically
and efficiently, we cannot believe this amnendment will be adopted;

The present series of meetings to assure public broadcasters -of
prompt access on reasonalle terms to copyrighlted music will continue.
You have our pledge of 'continued good faith in those negotiationrs. "W;e
ask merely that you not supersede them with a compulsory statute but
encourage them with your blessing.

At this point, I wish to, refer to the Bayh amendment briefly.
I would like to simply.add that the groups for whom I am speaking

all oppose the Baylh amendment for the reasons given, in our state-
ments. We have seen Mr. Lieb's statement and we concur in it.

Rather than say anything further on that amendment,. we wish it to
be understood that we take the same position as the book authors an'd
publishers do. Thank you for your consideration of our views.

-,r..IAsTENMxEIER. I don't like to interrupt the presentation but there
is a point of difference of understanding. It is your position from what
you said that presently public broadcasting is not exempt from. pay-
mllent of royalties from nondramatic literary ' orks,, from rendering
performance of music, or from presentation' of photographs on the
theory that they are not instructional?

MLr. KozRtx-,. NWhat the public television people do constitutes a:ptb-
lic performance for profit today.Wlhen you-have Exxonor Mobil'ormxany
of these corporations flashing on the screen that this program is made
available as a result of its contributions, these people are equivalent to
sponsors.

Indeed, there is a case, cited in our statement on page 14, which so
indicates. There,, the Bowery Savings Bank of New, York }ad under-
written some programs on channel' i3. 'That bank, the court s{id, is a
sp nsor and the test as to its liability would be precisely the same as the
test for liability of a sponsor in commercial television and that:testis,
"Did they exercise control over the program content?"

The court found in that case that there was not proof that the
Bowery Savings Bank did exercise control and so it did not. find
.them liable. * -

It is interesting that the kind of annotncenients now popular are
precisely the same 'kind as you had in the eirly days of radio. W;OR
was the station in the famous Bambergcercase. Before and after each
program, a statement was made: '"This is W;OR, a service of L. Banm-
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berger & Co., one of America's ogret stores." They argued that their
performance was not for profit. The court 'held it was.

I think that, by a process of logic common to lawyers, you would
find that a court today would say that what public broadcasters do
is for pofit.

As to the neled for a synchronization license, MIr. Chairman, I think
when you questioned iMr. Aleinikoff' you asked the one personi in the
world familiar with the subject who would hare given you the answer
that he did. Professor 'Ninmer is perfectly clear, and theredis a case-
Foreign and' Domestiac lusic v. Zicht-establishing a synchronization
right as one of the rights granted by'the 1909 copyright law.

One may not record music and other material in connection with
a 'motion picture film, without dAlicense. The public broadcasters know
thbt. They were paying $50,000 a year untfil 1967 when we made a
handshake deal' that ASCAP would undertake to get these rights for
them as part of an agreement that 'never came to fruition.

As a result of that handshake deal, they stopped' asking for the
right. For the past 8*years or so, they have simply been willful in-
fringers.

We don't like to say that about public broadcasters because they
are 1"good guys," but they have in fact been willful infringers and
have been challenging the publishers to sue.

Mr. KASTENMETER. One case involved a film which I don't think that
public broadcastersvwould say they should pay for films. Would that
ma.ke any difference?

Mr. KoRMAN. The reason we mentioned that is on the question of
whether there 'are sponsors or not, on the lquestion of whether they
are doing something for profit. The court there says that
they--the Bowery Savings Bank-is a sponsor. The court pointed out
that Bowery's "brief and rather sedate announcements" of'its con-
tributions is'not so crass as announcements on' commercial television,
but is still "sponsorship." It is also something that they refer to in
other advertisements.

They advertised in all the buses in New' York City. They put up
the money for the channel 13 programs in order to get goodwill.
IMobil spends- $800,000 a year iust advertising in print and on com-
mercial'television that they'underwrite programs on public television.
That underwriting is a, commercial activity. That is done for profit.

Mr. KASTENmEIER. Thank you, Mr. Koliman. I regret having ic-
gressed to ask you these questions but to a very great extent the
equities of'the situation depend on the point from which the parties
come. -If the parties come from a point of liability to a point of lia-
bility, that is different than should they come from a point of no,
liability to a'point of liability.

To the extent that what you have just said is relevant to tllat, it
is very important.

Mr. KORaAN. I agree that is exactly the way I would state the
problem. It depends on how you view the starting point. We think
they are liable now under the present law. They insist they have no
liability.

Mr. 1CASTENMEImR. Mr. Korman, you yielded to Mr. Cramer.
Mr. CRAMER. My name is Edward Cramer, president and chief

executive of Broadcast Ifusic, Inc. BMI' represents over 30,000 Amer-
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ican writers and 10,000 publishers located- in every State as well as
the works of tens of thousands of foreiga write, and publishers.

BMI music is the most widely performed. Any oral presentation
will be an abbreviated version of the statement already on file with
the committe.., My opposition to the -Wathias amendment is simple..
Thei'e. is no need for it. I suggest that the threshold' question is what
problem is the proposed legislation designed to correct and the answer
s .none.

There have been no clearance problems. The proponents' position
that we have heard this morning and that they have submitted in
writing is that they might,. and I underscore the word "might," have
difficulties andithey have to deal with us.

In school we used to call this the imaginary horribles. By the same
reasoning, public broadcasting ought to be petitioning this body for
special legislation to govern their relations with dramatists, land-
lords, equipment manufacturers and anyone else.

I suggest that we weigh these imaginary horribles against the
factual record. BMiI has been licensing users for 35 years. It has sue-
cessfully concluded hundreds of thousands of licnses for hundreds
of millions of dollars. Based on our record there is no reason to be-
liese that our r1lationship with public broadcasters would-be any dif-
ferent from any other users.

Why would we suddenly change our pattern of doing business just
to create difficulties for the public broadcasters particularly where the
amounts of money involved are comparatively modest? -In any com-
nlercial structure, those stations that can afford to pay less, pay less.

I note also historically that some of the most successful, shows used
on public broadcasting, those broadcasts that produced awards, the
Unpstairs Downstairs, the World At War, the Monty Python Show,
were produced without the benefit of any compiulsory licensing and
composers and publishers of music got paid.

The only ones who don't get paid are American publishers and
writers. Representatives of public broadcasters have refused repeatedly
to have meaningful discussions on this subject with us. For your con-
sideration I have attached copies of letters addressed to Mr. Loom'is,
President of Public Broadcasting, in which I requested a meeting ad
to this day I have not had a reply. During the same period when 1
was unsuccessful in trying to talk with representatives of public
'broadcasting, I was able to meet with representatives of the Soviet
Union in New York and Moscow and we were able to take steps
towards the compensation of American music when it is played on sta-
tions in the Soviet Union, something we can't do here.

1fosL recently negotititions were hdfd with public broadcasting under
the auspices of a Senate subcommittee. These negotiations show that
there are no problems with public broadcasters. The sole problem is
reasonable payment for our writers and publishers.

Normally these negotiations might not be the subject for this sub-
conlmittee, but as it is the public broadcasters claim that they are
unable to negotiate with us and therefore legislation is required.

A brief look at what went on can put the legislation in~perspective.
In essence, the public broadcasters made a proposal that all music sup-
pliers receive a total of $300,000 a year for the first 2 years withksmall
increases thereafter.
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Specifically BMI and ASCAP wouldc each receive $90,000 a year to
begin with the use of the BeI repertory alone, This wou'la come
to less than $75 a station'per day. That is why we couldnot come to an
agreement.

It had nothing to do with any problems of mechanics.
I have explained why this proposal if accepted would cost .American

writers and publishers nloney, why they would have to continue their
subsidization of public broadcasting, something which no other group
is asked to do. I/pointed out why'the position could cost the United
States millions of dollars that we receive from abroad.

That is all in the statement. The machinery set up by the Copyright
Royalty Tribumal is not necessary and only further reduces the amount
available to, writers. and publishers. It is obvious-to me that what is
needed is not more,'but less legislation.

If the parties for any reason are unable to arrive at an understand-
ing, the resort to legislation, a petition to this body is always avail-
able. I submit that there is no justification for legislation merely be-
cause of the unlikely;possibility of future pi'oblems.

Before concluding my remarks I note that the subcommittee will
also consider the Bayh.amendment. We have.snbmitted,a paper on that
and we join in the others on the table in opposing it for the record.

Thank you, Mr. Chairman.
Mr. 'KASTENEIER. Thank you, Mr. Cramer.
Now the Chair would like to call on Charles Lieb on behalf of the

Association of American Publishers, Inc.
Mir. KARP. Iwill go first.
Mr. Chairman, my name is Irwin Karp and I appear for the Au-

'thors League of America. Accompanyinag me are Townsend Hoopes,.
Alexander Hoffmnan and Charles Li'eb appearing for the Associa-
tion of American Publishers; Ivan Bender, appearing for the Educa-
tional Media Producers Council; and Jon Baumgarten, .of the law
firm of Linden and Dleutsch, appearing for Harcourt Brace Jovan-
ovich, Inc., and Macmillan, Inc.

Let me jusL try bri fly to recapitulate what is in our rather lengthy
statement and then I and my colleagues at the appropriate time would
like to answer any questions you may have on the Mfathias amendment.
Public television programs today and for several years have on occa-
sion ,used material from books.,

Where that use exceeds fair use, licenses are required under the pres-
, ent law. Our statement, as does ASCAP; points out that thle-argumeint
that a not-for-profit limitation applies is without basis.

In fact the only purpose of section 1(c) when it was drawn in 1909
was to allow the live reading of a book to a small audience in a lecture
hall or an auditorium. No one conceived that that section would allow
a noncompensated performance of a piece of music or a book broad-
cast over television or radio to an audience of hundreds or thousands
or millions at the same time.

In morality it should have been changed long ago and they are
not proceeding on that ,spect. But clearly to the extent to which all
public television and a large part of public radio in effect broadcast
programs produced in one type of production center or another, they
do require a license and they do require to the extent that they are
taken out of not-for-profil exemption by their sponsoring activities.
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In that connection, let ime read:to you from Newsweek magazine a
brief comment on this.

'When -radio was in its infancy, .sponsors were granted only a brief,
tasteful comment on each program they paid for." As Newsweek
points out, many companies today are finding that public TV spon-
sorship may be more effective than 'conventional- advertising.

It is also cheaper. Some noncommercial stations are working har.d
to promote the idea that sponsorship of their programs is more than
charitable. Instead of rattling a tin cup, we are offering a quid pro
qlio, according to channel 13 in New York.

This is a professional operation funded by millions and millions of
dollars a year in Federal funds and huge grants from foundations.
They are receiving one-third of the $38 million spent around the
country from grants.

In most instances authors and composers would voluntarily license
and do grant them for the use of books, poetry. and other material at
very modest fees. The people who produce the instructional programs
will grant licenses to use children's books which are read in their en-
tirety for aslittle as $25, $50, or $100.

In some cases the licenses are not needed. There are occasions when
authors would decline to permit a reading because of serious economic
or esthetic damage. The compulsory license system would deprive them
of that right and of right to negotiate reasonable compensation.

There is no reason to inflict this costly complex and devastating sys-
tem of compulsory licensing on composers of books. Licenses are ob-
tained now voluntarily and can be obtained under voluntary arrange-
ments. They as well as we, public broadcasters. would face a serious
administrative burden under the section they have drafted.

it is their handiwork, and Barbaira Ringer. the Register of Copy-
rights, in 1975 writes opposing the Mathias and Bayh amendments.
She said, "ITnless the parties negotiate all cases will have to be handled
by the Royalty Tribunal.

"The burden on the Tribunal will be staggering, the administrative
costs could well exceed the royalty assessed."

Then the Tribunal would have to parcel out the small royalty jyn-
ments to different authors and publishers all over the country.' Their
burden in using the system would be equally onerous and the public
broadcasters would have to file a report for every use they made in
detail, much more detailed and cumbersome than the license agreement
they use now.

At page 6 to page 8 of our stntement, we outline the nature of public
broadcasting. pointing out the heavy commercial sponsoshllip prevail-
ing and the fact that a great mass of public television's programing
is entertainment, cultural and informational programing, not class-
room instruction, the same programing that is done on commercial
television and achieving the same puiposes for which authors write
books and publishers publish them.

Large sums of money are spent on mr'oducing these programs. Mil-
lion·, of dollars are grlanted or obtainIed from corporlrate sponsors to
p)roduce a single series. It is not a shoestring amateur operation.
EvPer-hody in lpublic television gets paid.

T1' ;s an industry run bv professionals. All of their services are
neHotjatred for on a voluntary basis. I wish Awe had more time and I will
try briefly to glide over the.serious damage done by compulsory license
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systems. First of all tlhere'are occasions whenL an author would very
logically decline to grant a license.

In those caseshe is deprived of the right to protect his property. We
discussed this at pages 11 and 12 of our statement. Compulsory 1;
,censing would deprive authors of compensation.

The objection of the proponents wag stated by the public broadcast-
ing system itself on a statement on the amendment in the'Senate
committee last year.

"Public broadcasting royalty payments must be held within low
budgetary constrictions."

That is the reason they are pushing this amendment. As the Senate
committee noted, public broadcasting stations may deserve greater
financial assistance but they should not be subsidized by the country's
creative talent. A royalty tribunal cannot establish fair compensation
for literary works. There is a difference between the mass licenses of
performance of music and the occasional performances of literary
works. t' tribunal could not take into account all the factors involved.

In many cases fees follow a person. There would be in most instances
very low fees. But occasionally the work has tremendous value and
occasionally the, work is going to be used on one of those Polaroid
specials or one of those heavily financed Xerox documentaries and
there is no reason why an author should accept a low rate on a program
like that.

He is entitled to negotiate for more. The cost factors involved in
administering both the Tribunal and the Copyright Office will in turn
diminish royalties to the,point where they are nonexistent.

At pages 15 through 20 of our statement we have pointed out why
compulsory licensing is not necessary. Right now public broadcasting
lives withl voluntary licensing for all of its program materials.

A great part of those materials are created by writers, directors in
the employ of the station. Voluntary negotiations determine what they
are paid for creating those prqgrams.

A great deal of public television s progrnam material consists of
motion petures, foreign television programs, and domestic programs
all of which are negotiated for on a voluntary basis. I think my time
is about to expire so I might as well stop at this point.

I do hope we can point out further in questioning why this whole
fuss about the difficulty of clearance is sheer hyipocrisy. There are not
2O,000hlours of television programing on Iublic broadcasting that use
material from books. Ii mnay be as little as 1 percent of that material
according to one of ouir colleagues on the teltvision side in discussions
with us.

Licensing consists of using a printed form. This type of licensing
has been going on in American book pablishing for the last 50 cears.
Most of the people who get the license are individual authors who are
asking some other publisher for permision to une material. Without
a lawyer, without a staff, with nothing but a 10 cent stamp and a piece
of paper, they get the licenses.

Thank you, Mr. Chairman.
Mfr. KASTE£,NjIErR. Thanklyou, MIr. K arp.
MSr. LInB. We oppose with great vigor the anmendmen t of the existing

section 112(b) in H.R. 2223 and the substitution for it of the so-
called Bayh amendmeint. Indeed, we go further and we suggest to you
that the existing section 112(b) which permits the making of 30
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copies and their use- over a period of 7 years is too broad and that a
better-measure'-would have''been, the prior measure of 12 copies over a
peiiod of 5 years that was 'in your prior IIouse bill and in theprior
Senate bill. -

Let me try to explain the Bayh amendment. I note this morning
that it causes considerahle- confusionfi and' it causes me confusion at
times, too. You have to read sfbsebtioti 1i12(b), which is supplanted
by the Bayh amendment, toQghetier with setion li10(2). Section 110
is headed "Limitat'ions on 3Exclusive 'ights, Exemption of Certain
Performances and Displays." 'The first subdivision exempts from
copyright control the use of inaterial' in face'-torface teaching
activities.

In subdivision (2), to which reference has been made in section 112
(b), this supplements the face-to-face classroom teaching provision
with a further enlargement of the teaching right to.broadcast instruc-
tional material provided the broadcast is a'regular part of systematic
instructional activities and the performance is directly related to the
classroom study and the transmission is made primarily to the class-
room or for disabled people Wvho can't attend the classroom.

This is the subject of 112,(b) (2), :which provides that with respect
to a transmission that may be made under the instructional broadcast-
ing exemption of 110, the transmitting organization may make no
more than 30 copies of the program for use, over -a period of 7 years
except that a copy might be kept thereafter for archival purposes.

The Bayh amendment would eliminate alli such restrictions. Specif-
ically, what it would do would be to eliminate the 30-copy restric-
tion, thus permittiiig the making of an unlimited number of copies.
It would eliminate the requirement of the period of us,, thus per-
mitting the copies and copies of copies and so on to be used and-re-
used.over an indefinite period.

Moreover, it would permit the distribution of these records or audio-
visial tapes or whatever you w6uld want to call them, it would permit
their distribution to an unlimited number of other nonprofit organiza-
tions and would eliminate the restriction that the distributees make
use of these recordings subject to thesystyematic instructional require-
ments and limitations of section 1i0. . ,

We think this is a gross and unffair and, unwise statute. We thinlk
that the issue is not whether this kind of recording of instructional
programs should be permitted. We t1iink'tl.e lssuc ixswhethier it should
be permitted, programs Wahich contaii mat~rial copyrighted by others.

If the instructional ,organizations create their o.vwn programs and
use their own work whici they. themselves might copyright or use
works on which they get permission from the -copyright owner-then,
of course, within that permission they, wvoulh, have the :ight to make
recordings. Mir. Drinan asked this morning who opposes the
amendments.

Besides the people at-thistable, your committee in 19.67 opposed it,
the Senate committee opposed it, Uhs. Ringer, in ler, letter of Janu-
ary 31 of this year to Senator McClellan, said: "I am also unable to
support the Bayh amendment."

The revision bill provides ain exemption to mAke 30 copies. I feel
that some limitation is necessary. and 30 copies should be sufficient.

It is extremely difficult to insure that unauthorized copies are not
miade. ,We will be handing up copies of this letter.

[The letter referred to follows :]
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COPYRIGHT OhqCE,
THE LIBRARY OF COLiqRES,

Was8ington,,D.C.,, Januart 31, 1975.
Hion. JorN L. McCLEtLAN,
U.S. Senate,
Committee on the Judiciary, Twashlington, D.C.,

DEAB SENATOR MCCLELLAN :. This is in, referenceto your letter of September 22;
1974 requesting tlie views of the Copyright Office on two amendments to the
Copyright. Revisibn Bill propIed separately by Senators Mathias and Bayh in
the 93rd' Congress, which you anticipate will be raised again dudring the consid-
eration of'S. 22;.

Senator Mathias' proposal, identified as Senate Amendment No. 1815, would
have created' a corpulsory license to~ use copyrighted nondramatic literary' and
musical Works, sound · recordings, and pictorial, graphic, and sculptural works in
the transmission of educational television or radio programs on noncommercial
educational: broadcast stations..

Senator Bayh's proposal, identified as Senate Amendment No. 1831, woul'd have
granted an unlimited exemption to nonprofit organizations and governmental
bodies to make copies of programs they transmit and to distribute the copies for
transmission by other sinmilar organizations. The revision. bill as, it passed the
Senate and the pending bill, S. 22, permit such organizations to make 30 copies
or phonorecords, subject to the limitatiod that all' copies and phonorecords, with
the exception of one'for archival purposes,, must be destroyed within seven years
from the date the program was first transmitted to the public;

I am in full support of the objectives of public educational' bruadcasting, and
I sympathize with the aims of the 3Itthab aud-Bayiu prop6sals to facilitate these
objectives. Nevertheless, despite, the worthy motivations behind these proposals,
I feel that they go much too far in creating new and'additional exemptions to the
legitimate rights of authors and copyright proprietors. The. copyright system can
fulfill its bbjective of promoting "the progress of science and the useful arts" only
if the exclusive rights, of authors' to 'control use of their works and receive pay-
ment on a negotiated basis are respected. Reasonable exceptioris to these exclu-
sive rights are appropriate and necessary: the' revision bill already grants many
exceptions for nonprofit organizations and governmental bodies, and on some
especially difficult, complex issues it has been necessary to resort to compulsory
licensing systems. However, I'am becoming increasingly concerned about the im-
plications of widespread compulsory licensing of copyrights,:and the dangers that
these systems' f'og to bear on,creativity and freedom of expression.

The revision' Dill provides significant exemptions nith respect to performances
and displays of certain' copyrighted works on educational television for instruc-
tional purposes. The fair use provisions of section 107 would also permit limited
use of excerpts on public broadcasting' stations in general. The concessions re-
garding instructional television are especially significant. They meet the greatest
need of educational television and 'permit broad access to certain copyrighted
works on a basis comparable to educators in a classroom. These exemptions were
carefully worked' out as a reasonable compromise, and they have my general
support.

On the other hand, a broad compulsory license to use certain works on open-
circuit educational television such as that proposed by Senator Mathias, is not,
in my opinion justified or necessary, and I urge the Jddiciary Committee not to
adopt it. In presenting non-instructional programs, educational television directly
competes for viewers, with commercial television. Uncontrolled use of copy-
righted works on' educational television, even, though subject to some payment
as determined by the Copyright Royalty Tribunal,, would seriously interfere
with the markets for the author's works on commercial television, and would
unquestionably decrease their value. Nondramatic literary works are par-
tinularly vulnerable since the author's market for performing them is so small.
I realize that the budgets of public broadcasting stations are very small, and
that the costs of obtaining clearances for small incidental, uses of photographs,
drawings, and the like can be unjustified, costly, and bothersome, but the

ronad-brush approach of the Mathias proposal seems unsuitable as a solution
to this problem.

Addressing myself directly to the details of the proposal, I believe as a policy
matter that the failure to establish any statutory royalty makes the plan
unworkable. Unless the parties negotiate the payment, all cases would have to
be handled by the Copyright Royalty Tribunal. The burden on the Tribunal
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would be staggering. The administrative costs could well exceed the royalties
assessed. In my opinion, it would be far more economical to- increase the
governmental subsidies to public television to pay for programming costs,
including permissions.

I am also unable to support the Bayh Amendment. As outlined earlier, the
revision Lill provides an exemptibn to make '30 copies or phonorecords, for
transmission. I feel that some limitation is essential, and 30 copies shofild be
ample to facilitate the activities of nonprofit organizations. The circulation
of as many as 30 copies' itself presents some danger to creators, since it is
extremely difficult to insure that unauthorized- copies are not made. Moreover,
I believe a limitation on the period the copies or phonorecords may be held
is eminently sound. There is nothing magic about a seven-year cut but, as a
matter of principle, if a iprogramn is to be rebroadcast, after a substantial period
following the initial transmission, the authors and proprietors of the copy-
righted works embodied in the program 6hould"'b eniitiei 'to renegotiate a nv.w
deal, including additional compensation.

In conclusion, I must oppose the broad exemptions from the rights of authors
proposed in the Matlrias and Bayh amendments. The laudable objectives of
public television and radio can be achieved more appropriately, and probably
more economically, by direct support through government funding of publiL
broadcasting. Direct subsidies represent recognition of th6 often-stated but
fundamental truth, that creators of copyrighted works are entitled to just
rewards from society for their endeavors as surely as administrators, tech-
nicians, perfoffners, and other workers engaged in public broadcasting.

Sincerely yours,
BARBARa RmoGE,

Reglster of Copywights.
Mr. DnIINAN. Would the gentleman yield for just a moment ? I asked

that question because I thought that all of you people had amicably
worked out all your differences. In this Senate subcommittee where
everybody gets along so well, they must have a charm over there.

Mr. LiEB. I shouldc y that our conversations, which we held at the
suggestion of the Senate subcommittee, related almost entirely to the
?Mathias amendment. There were no discussions about this and we had
assumed prior to July 2 when we were told by the public broadcasting
people that they would not negotiate further with us on an agreement
in substitution for M.athias, we'only learned after that that they would
push for the, Baylh amendment as well as the Mathias amendment.

I also want to call your attention to the fact that the Cambridge
Research Institute which publislied the survey of the copyright law
for your general assistance it~ 1973 expresses the opinion that the elinm-
ination of the limitations in section 112(b) are unnecessary.

Mr. KASTENIMETER. Thank you, PMr. Lieb.
Mr. KIConrxr N. Could I recapture 10 seconds of the several minutes?

Our-statement was rather lengthy and I fear that no one would get to
loolk at the exhibits. attached to it. I would like to call the committee's
attention to the last exhibit Which consists of copies of four letters that
NET sent to a music publisher at a time when it was still acquiring
synchronization licenses.

I am troubled, fMr. Chairman, because in 1975, my friend. Eric
Smith, tlisi morning speaks of the great difficulties of establishing
clearance practices. There are simply no such difficulties. I call your
attention to this because these letters illustrate how casy it was. On the
third page of the first of them, there is a note which I think is particu-
larly interesting.

This is a letter dated iMarch 8, 1965, from NET to the Associated
Music Pllblishers Co. In the letter, they are requesting a synchro
nization license for -NET programs and they don't even identify the
compositions.



,Theysay in tlienote selectibns 2 and 3 abo,-e are,q.s yet unnaned.
Mir. Cowell wilf.select themiat time of'perforllance. WAe will let you
know at thaw, time. However, overall duration will remain: 8'minutes.
Whati does it mean? It is an illfistration, Mr. -hairgian, of how this
businls's really Wvorks. ' ' '

Clearances :are:6ften obtained long after the fact. Commercial tcle-
vision network series may run the-full 39 weeks and be off tlle air before
the lawyers have gotten the contracts in shape to be signed. No one is
sitting around lurking, as these public television people would suggest,
behin 'bushes withclubs to hit them over thle hlead as soon as their foot

It does not happen at all. They can ldily get the permission they
need.

MIr. KISTEN,-3IEIER. I appreciate your referring to these letters.
iMr. LTEB. M£ay I request permission for Mr. Bender to submit a state.

ment and possibly to say a few words ?,
Mir. ICLAsENIIEIR. We would be pleased to accept your statement.

Whxat do you propose to speak on ?

TESTIMONY OF IVAN R. BENDER, ON BEHALF OF THE EDUCA-
TIONAL MEDIA PRODUCERS COUNCIL. AND JON BAUMIGARTEN
ON BEHALF OF MACJMILIANI INC. AND HARCOURT BRACE
JOVANOVICH (PUBLISHERS) -

MIr. BENDER. I would like to amplify a statement that -was made by
MIr. Cohen this mornhil representing the agency for inbtructional tele-
vision. I would like to also ask your pernmission for us to file a short
written statement to further amplify andl ilumtrate what I am going
to say.

MIr. ICASTEN3EIER. Without objection we will receive that sta.tement
as I noted earlier. You are recognized for 2 minutes.

MIr. BENDER. Mr. Cohen seemed to represent this message that there
is no such thing as an educational audiovisual industry. As a matter
of fact, that is not true and I am sure that you realize thlat several
hundreds of educational films and filnistripb are produced every 5year
in this country and the use of those films is designed for schools and
other kinds of instructional purposes.

The fact of the matter is as well as the use of these materials in the
schools, the new technology, closed circuit television and openr circuit
television has caused our industry to look ino0 this pIarticular phlase of
the marketplace much more readily ald in fact depend upon it very,
very much.

The distribution of 60 millimeter motion pictturcs in the schools is be-
coming a much more difficult prospect because of tl; new technology. If
the Mathias and the Bayh amendments together were adoptcd, the re-
cording and distribution nand retransmission privileges under the Bavh
ariendment, I say would put the television pcople in a tremendously
unfair comr)etiti e situation wherethecy would not only have an addi-
tional subsidy to create the materials but also be able to distribute those
materials for retransmission without the kinds of problems and con-
straints that the commercial sector does have.

Lastly, I would like to say that many educational television stations
actually seek distributors, commercial distributors of their materials.
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As a matter of fact in Northcrn Virginia, the Northern Virginia Edii-
cational Teleyision Authority recently contracted with the Encyclo-
paedia Britannica to prdduce television shows. They sought permission
to use the materials that appear in those programs an[l were able to
grant to us the rights to distribute those materials in the schools.

That is the end, of my' statement today and' I would like to file this
further written statement. Thank you very much.

Tir. KASTErN-EIER. Someone mentioned fron the- questions that we
ask you are not to infer positions. Whether or not we necessarily agree
with the thr ust of the questions we ask, however, sometimes emotions
of the questioner betray whether or not the question is put in that
fashion.

We were developing the question of whether much of what public
broadcasting presents now or whether public broadcasting is a not-for-
profit enterprise for purposes of copyright. You cited a case or two.
We have not been able, of course, to expand fully on it because it would
take a vely long time. But is it not the case that some public broad-
casting or some public broadcasting facilities are not for profit and
some public broadcasting facilities, because of perhaps the way they
present their material or foi other reasons are forprofit?

Is that not the case? Can you not find a pure not-for-profit broad-
casting enterprise ?
·- Mr. KonrA.N. If there were a public station that did not have any

corporate announcement of financing, no sponsorship in any sense, and
if anyone were paid at that station for rendering services, if they got
the musicians to come in and perform free, I suppose everyone would
agree, if no one got paid and the executives also contributed their serv-
ices, I don't think any argument could be made that there is any profit
for anyone.

There a situation did arise years ago that I think is pertinent to the
question you raise. There was a radio station, and this case is referred
to in our statement, there wasra radio station operated by the Eugene
Debs Memorial Fund qualified as a nonprofit educational foundation.
That station broadcast a copyrighted composition on a sustaining pro-
gramin, a program that had no announcements.

The question was whether that performance was a public perform-
ance for profit. The court held that it was. Its reasoning was that that
performance and that program was used to attract an audience and
the station did have other programs which were commercially spon-
sored. Even though the ultimate purpose of the foundation was chari-
table, the fact that this money was brought in resulted in the founda-
tion not running at a deficit was considered to make it for profit.

The music was used in a way to produce money for the foundation
and the court felt that the copyright owner was entitled to be paid.
If people are making their living as people in public television indus-
try, and I deliberately call them an industry.

They are. They are big. If everyone else is making money out of
this industry, then it seems to me that the people who furnish the cre-
ative materials that go into the programns should be compensated.

iMr. KARP. fMay I supplement that by pointing out that we itl New
York and across the country have long since recognized that the dis-
tinction between profit and not for profit often is meaningless.

The Port of New York Authority is not for profit. Read the book
"The Power Broker" and you can't help realizing there has been a

57-86-70--pt. 2--20
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tremendousrevolution. There are many organizationS run in thiscoun-
try which qualify: as not for profit. _

Public broadcasting is big, business, hieavily financed and. should
not be rattling the tin cup. I said- wve are n6t rattling tlie tin cup. We
have got something to sell.

Mr. KASTENrErER. I observe that the authors of these amendments
concede that payments ought to be made.

Mr. KARtnP. But under a system badly conceived in a way that every
ni.kel paid in royalties-

Mr. KASTENE3EIBI. I don't recall they mentioned any figure.
MAr. KnRP. The point is their statement suggests it is necessary to

keep these fees as low as possible. I think that this system is designed
to-do this and if you are going to have a dual administrative proceed-
ing, 'first rate fixing. and then fee- distribution, for the copyright office
withl the bill saying this. the costs of the fee distribution shall be
deducted from the royalties, there is going to'be nothing left for the
creators.

IMr. Kon3ur-N. Your question was whether the performances wvere
for profit now.

I think that the performance on most major public television sta-
tions today are all for profit on the theory that the entertainment
programs in the evening are certainly for profit. They are underwrit-
ten. They have sponsors. In the same sense that early radio stations
had sponsors. If corporations are using that medium for the purpose
of selling the companiec, not the products, but the companies, then
every part of the operation is commercial.

Therefore, the performances are all for profit. These corporations
are try ing to address audiences and everything that these stations do
is designed to attfract audiences to watch these channels rather than
other channels, or rather than doing. something else.

Mr. IKASTENEIER. For the profit of whom ?
Mr. KORMAN. In the case of corporations which furnish the money,

for the profit of the stockholders of those corporations. With respect
to the educational programs, the people who produce those programs,
the Children's Television Workshop, those people are making money.

Mr. KASTTENMEIERL. I don't know that. I for one cannot answer
whether they are not for profit within. the meaning of the terms used
in the existing law. We can study that and make some determination.

I have a second question, whether coming from-if indeed they come
from anir exempt status to a point where they are included fully, there
is an analogy, of course and I say this because you have indicated in
your statement that ASCAP is opposed in principle to any form of
statutory compulsory license, that the jukebox people come from a
similar exempt status to coverage under the proposal and, they indeed
do- have compulsory licensefand have asked what I suppose the propo-
nents here would ask. There are certain differences and I appreciate
and feel that the proponents here are .not really-do not come from
a clearly exempt status. But if they were, it would be analagous in
fact that in principle you have already agreed t. '%'e statutory license
for jukebox operators.

Mr. KonRMAN. That has a long and sad hist Mr. Chairman. I
think our position onil the jukebox provision ib . in 1967 we were
faced' witlh a kind' of a take-it or leave-it situation. We were advised,
"If you want any bill you better go along with the $8 fee because the
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jukebox people have.power in Congress." We took the $8. We feel if
we want ae billI we better not open that can of worms.

But now, Mr. Chairman, when you say to me that the public teIe-
vision people ought to be treated the same way as the jukebox opera-
tors you are putting a. very difficult question to me. ArAedyou also say-
ing to me or would you say to me, Mr. Chairman, Mr. Korman, if your
clients want a bill, you better be awfully careful about, what you do
with the public broadcasters?

IMr. SKASTENTMEEn. The history is, of course, long before the $8 was
agreed compulsory license was agreed upon.

Mr. iARP. WVe should note for the record that neilier' jukebox nor
cable television offer any precedent at all. The Jkiuebox never permit-
ted the jukebox. player to play a recording of a book.. It does not per-
init the proprietor of a jukebox to p)roduce a recording of a book or a
piece of music.

It does not permit theru to do what the essence of public television
is,. which -is to produce recorded programing which is like a: motion
picture studio.

Cable television was limited to the function of antenna retraisnlis-
sion. That is the only time a cable system has any right to do any-
thing without permission. A cable television prodacer can't buy a re-
cording and broadcast it. The only thing a cable system can do is
retransmit off the air to its subscribers because it is serving as an an-
tenna and nothin- more.

r.i'. KAS'rENMIEir. That is a limitation of some cable systems but
not others.

MTr. KAinp. They can't create prograriing without permission.
hMr. KAsTEN-rEIE. T'What we are confronted with in the future is

something else.
Mr. KORMAN. We should look to the precedent of the symphony or-

chestra. They are kept going by private donations. They don't operate
for profit in' the ordinary sense, but they have always taken licenses.
They have always recogWnized their responsibility to composers to see
to it ttiat they got paid when their music was being performed.

The symphony orchestra associations are like the public broadcast-
ers except that the public broadcasters choose to assimilate themselves
to the jukebox operators rather than tlie symphonies. I wonder why
particullarly when public radio says "Classical music will die, unless
we get a fiee ride." There is an association called the Concert Music
Broadcasting Association. It is going very well. WNCN in NXw York,
a concert music station, was sold to Senator Buclley's brother's com-
pany and it became a "rock and roll" station. There was an uproar.
The public wants that station back as a classical music station and
they are going to get it back.

[Subsequent to the hearing the following correspondence was re-
ceived' for the record :]

AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUIBLrSrTERS,
Necw York, N.Y., July 11, 1975.

lIon. IROBERT W. ICASTENIMEIER,
l0ou8c of RJprestatatives,
Waas8ington, D.C.

DEAR CONGRESSMAX IXASTEN.XETER: At the hearing yesterday, one of the sipokes-
men for the public broadcasters suggested that, unless the Mathias Amendment
were adopted, classical music could not be broadcast by public radio stations if
H.R; 2223 were enacted.
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'In pointing o6ut that there 'is no such danger I referred to the fact that no
one needs any license to perform Mozart, Bach or any other classical composer
whose works are in the public domain, and, stated ,that the works of modern
serious, composers are freely (if not gratuitously) available under ASCAP,
BAMIor SESACOlicenses to precisely the same extent as areithe works of popu-
lar composers. They are all included in a single license-granting access to an
entire repertory.

A question was also raised about the economic health of stations whose pro-
gram formats emphasize serious music. I pointed out that there is an association
of such stations-the Concert Music Broadcasters Association-alnd that they
seem to be in fairly good' economic health. I referred to the battle to return
WNLON to a classical music format.

This morning's Wall Street Journal contains a story about WNCN, a copy
of which is enclosed. One expert and filer of a competing application for WNCN
states (in the fifth paragraph from the end of the article) that ". WNCN
can be operated profitably, as classical stations in other cities are."

The one way to cut into the profit of these stations-and some of them are less
healthy economically than others-would be to permit the growing number of
public radio stations to perform serious music without paying any copyright
fees. That's the surest way to do in today's serious music stations.

It is interesting to note that GAF's motive for buying WNOCN, for a hefty
price of $2.2 million, is because the company is "looking for an opportunity to do
good and to do it at a profit." This is the same opportunity, we say, that under-
writers of programs on public television seek-although their profit may, be less
direct.

I appreciate the courtesy extended by you and your Committee.
Respectfully,

Enclosure.
BEBNARD KORMAN,

general Counset.

[From the Wall Street Journal, July 11, 1975]

BACs TO BACH--CLASSICAL MUSIC LIKELY TO RETURN TO FPe STATION IN NEew
YORK, TIIANKS TO LOYAL LISTENERS' FIOIHT

(By Michael J. Connor)

NEW YonRK-Jess Brodnax remembers too well the morning of last Nov. 7.
Radio station WNCN was solemnly broadcasting 1Mozart's "Requiem." "It was
right at the part where they sing 'May light perpetually shine upon thee,'"
listener Brodnax recalls, when Mozart was suddenly interrupted by a rock 'n' roll
rendition of Chuck Berry's "Roll Over Beethoven."

The attempt at humor was Starr Broadcasting Group, Inc.'s way of telling
listeners that WNCN, a classical-music institution in this city since 1957, was at
that moment switching its format to progressive rock and its call letters to
WQIV. While lovers of Beethoven and Bach had been expecting (and lamenting)
the switch for some weeks, Mr. Brodnax says, the joke at the composers' expense
"'offended and outraged" many of them.

.Almost eight months have passed since the station switched to rock 'n' roll-
and now it appears that Mir. Brodnax and other classical-music buffs in this
city are going to -et the last laugh. Since last year, they have waged an intensive
legal battle and organized a listener protest that has, at times, resembled a holy
war. Largely because of that effort, one thing appears certain: WNCN's classical-
music format will be returning very soon.

Citizen-group challenges to broadcasters aren't :unusual-more than 200 are
pending before the Federal Communications Commission-but the WNCN case
illustrates how a group of determined citizens, by applying sufficient pressure,
can get just about what it wants in a short period of time. In recent years, simi-
lar battles involving threatened classical-music formats have also been waged-
successfully-by listener groups in Atlanta, Syracuse and Chicago. The key to
what seems like victory in New York, says Kris Glenn, an attorney representing
one listener group, is that "Starr thought we Wvee going to go away-but we
didn't."
"A Political Movementtt"

Indeed, what started out last year as. a helter-skelter attempt to save a
favorite radio format has developed into what one attorney calls "a political
movement," staffed entirely by volunteers-but backed by a relatively large
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and influential public. The FCC, for example, has received more than 4,000 let-
ters from WNCN listeners (ranging from m'isicologists to longshoremen) and
Ipetitions bearing more than' 105,000 signatures. The WNCN cause has also bet q
chanlpioned by the governors of three states, the New Jersey state legislature,
the New York City Council, more than two dozen members of Congress and a
host of influential citizens. What little financing there is for the operation has
come from contributions and fund-raising events, including a major concert fea-
turing folk singer Judy Collins and various classical artists.

All the time, emotions have run high.
"For sheer beauty and selection of classical muski-and the fact that it was

2t1-hour-a-day classical music--WNCN was incomparable," says Eve Klein, a
retired secretary from the Bronx who has garnered several thousand signatures
on petitions to the FCC. Mrs. Klein, a frequent attender of cultural events, says
she buttonholed people in theater and concert-hall lobbies and "even used to go
to the ladies' room and get the ladies waiting in line to sign." One less-confident
man, distraught at the loss of WNCN, broke into tears at a street demonstra-
tion, started drinking, and had to be helped home.

But the efforts have apparently paid off, putting the listeners in control of a
complicated situation involving negotiations among five teams of lavwyers in two
cities. Starr Broadcasting, aching from legal and other expenses, announced last
month that it wants to sell WQIV to GAF Corp., a diversified manufacturer of
chemicals and other products, for $2.2 million. GAP wants to buy the station
and return it to classical music, a spokesman says, because the company is
'"looking for an opportunity to do good and, do it at a profit."

Starr, on the other hand, is reluctantly selling the station. The decision came
after Starr's position had worsened in Miay wyhen an organization called Concert
RPadio and allied with the two listencr group;, in a "cc:npcting application"
Ax ith the Fox. The organization askci that it be allowed to run the station rather
than Starr-a move that complicated Starr's positioh.

So Starr decided to give up. The listed groups "filed so much and raised so
mnany questions that it became'too time-consuming and too costly for the conm-
lany to push this to its resolution," says an unhappy Michael Starr, executive
lice president of the coltmpany. "We were never less than optimistic about ; in-

niing but we simply can't afford the time and energy anymore."
There is a problem, however, to the sale to GAF. It can't be completed until

there is a withdralsal of challenges by two listening groups and Conceri Radio.
.And the groups say they vwon't uithdraw unless they do certain things. Titus far,
it'.-s understood, their demands include a guaranteed return to the contiauatiun
of classical music, a listening voice in the station's futlle managemlelnt, reim-
bursement of legal expenses and the Concert Radio-an option to buy the station
if GAPF ever wants to sell it or change the format from classical music. The pi-
mnary purpose of the listener demnands, says Charles Firestone, an attorney wvih
the Washington-based Citizens Communication Center, is "to make sure tl e
sanme thing doesn't happen again."
Livid Listcnersc

Despite this sticking point, lawyers who have been negotiating for weeks are
said to he on the verge of an agreement that "ill, one way or another, bring
WNCN's format back to New York. (In fact, there are rumors that the station,
,c hich has had trouble maki - money because of its uncertain status, will return
to the classical format ever. .fore the sale to GAF is completed.) Although the
Sale could still fall throur,ll for a variety of reasons, one negotiator says, "The
biggest problem now is haitlirg all of us stay civil until this thing is over."

Civility hasn't been the dominant virtue in the WNCN case since it started
last August. That was when Starr announced that the station would switch to
popular music after 17 years with a classical format. Starr, ivhichll bought the
FM stations in 1972 for $3 million, had originally told the FCC that it intended to
retain classical music. But after a two-year attempt, the company said, it was
clear thlmt competition from other local stations playing some classical musle
made eve-r-itr'easing losses likely. (Tlle main competition came from the New
York Times Co.'s WQXR-AM3 and FMn, which play mostly classical music.)

Listeners neele outraged. Even Starr's chairman, conservative commentator
Williatlo F. Buckley, himself a WNCS listener, declared that he had "no inten-
tion of listening to it under the new format." MSr. Buckley personally clam-
pioned a unique campaign to "Save WNCN." The plan was to raise $500,000 from
the public and donate it to a hlcal noncommercial radio station together with
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WNCN's classical-record library. The theory was that the noncommercial station,
working with the $500,000 subsidy, would re-create WNCN's format while
Starr's WQIV played the Rolling Stones.

The $500,000 was pledged within 10 days. But when it became clear that no
noncommercial station could or would take over WSNCN's format, listener rela-
tions with Starr and Mr. Bueckley soured to the point of animosity. For instance,
Alan Rich, music critic for New York Magazine, claimed that Starr had lied to
the public and tile FCC. He charged that Mr. Buckley's "Save WNCN" campaign
was a public-relations ploy an(l a "tawdry insult to the intelligence."

Volunteer staffers who had been helping MIr. Buckley changed their loyalties
and began aiding the two listener groups--the WNCN Listeners' Guild and
Classical Radio for Connecticut.

The legal front
On the legal front, meanwhile, things were getting complicated. Lawyers such

as Kris Glenn and Charles Firestone had begun filing hundreds of pages of mo-
tions and pleadings with the FCC and the courts. Their basic aim, however. was
simple: that Starr's license either be revoked or not be renewed. Their case was
bolstered by an October ruling by a federal appeals court in a Chicago case;
WEFRI in that city had attempted to switch to pop music from classical.

The court ruled that when a "unique" format is involved, the FCC must con-
sider the "public interest" in determining whether a license can be transferred
or renewed. The ruling, which places the FCC in a position of evaluating plro-
gramming, may be appealed to the Supreme Court.

The listener-group petitions, however, also contain a barrage; of serious allega-
tions about Starr and the company's top executives. For example, it was charged
that Starr bought WNCN with the intention of turning it into a rock station. It
was further alleged that Starr thus intentionally let WNCN "run down" into a
severe money-losing situation to justify the switch to a more profitable rock for-
mat. And it was charged that Mr. Buckley's "Save WNCN" campaign was an at-
tempt to "willfplly mislead" the listeners and draw their energies away from
other efforts to save the station.

Then in May came the "competing application" from Concert Radio. Feaded Iy
wealthy Chicagoan Charles Benton, the company was formed to compete fr
WNCN's license and is allied with the two listener groups. (For instance. .Mr.
Brodnax, the listener who objected to the playing of "Roll Over Beethoven." is a
director of Concert Radio.) Mr. Benton says WNCN can be operated profitably.
a. classical stations in other cities are. But he says a majoi goal of the company
is simply restoring the WNCN classical format to New York City.

The filing of the competitive application was an important -.. ategic develop-
ment in the legal maneuverings. most observers agree. The FCC could have
scheduled a hearing to consider the merits of Concert Radio's application and (if
Starr's defense. (This is still possible but because of the pending sale now seems
unlikely.) A negative finding about Starr's "character" by the FCC would have
forced Starr to surrender its New Fork license without any compensation and
also could have jeopardized Starr's hold on another 10 radio and television
licenses.

A hearing, moreover, takes several months and a lot of money. Starr's legal
exlpenses, which have already exceeded $100,000, could easily have risen to
$5,900,000 had a hearing been held.

Storr says it would have won out In a bearing, but it nonetheless is giving up.
It denies all listener allegations. Peter Starr. plresident of the company, says:
"There's no question that we tried to make money with IWNCN, and there's no
question that we were losing money. This case raises questions about the future
of radio. Is it going to be allowed to change with American life-styles? Or will
people beAlble to insist that stations remain in a particular format."

Whatever the answers may be to those questions. Starr's WQIV now is a lame-
duck station. It is expensive to operate and, because of its status, it has trouble
selling advertising. Meanwhile, GAF Corp. and Starr are trying to wrap up
agreements with the various parties, all of ll hicll must be appro% ed by the FCC.
One irony is that now the FCC may never consider the allegations made by the
listeners against Starr. And another, noted by the WINCN Listeners' Guild. is
that WNCN, with the aid of all the publicity surrounding its demise, may now be
able to attract enough listeners and advertisers to make its resurrection profitable.

Mr. IAsn:-NrEIrn. I understand. I thlink music is somewhllat differ-
ent. I was going to ask SMr. Karp, one of my problems is to see hlow
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public television as the giant you describe and increasingly affecting
all the7 transmittilg of conllercial television, hlow, for nondralnatic
literary works, what use it puts those dramatic works to.

If you make the argument-and there are two arguments-one cani
make the arguments that the author ought to have the right tc con-
trol whether or not his work is used and tlhat ib a reasonable as.unip-
tion on the part of the artist. Apait from that. tflere is also a qluestion
of whether he is damaged by the use of his works.

How could an author be damaged ?
Mr. KAiP. Well, we
M'r. KASTENI'EIER. Some of the programs 3 ou mentioned, Buclkey`s

"Firing Line" and one or two others don t really appear to involve
copyrighted material. "Book Beat" might.

Mr. K.Ar. I didn t Ir.ention those as examples of progranms that luse
literary materials. I mentioned thenl as examples of public broadcast-
ing programs as distinguibhed from the instructional. Anybely who
watches prime time evening public tclevision would wonder whlat
t.lese people are doing hlere clallninng that they are in this dire need for
literary materials. I mentioned them as examliples of public broadcast-

They claim that some of the local programing, requires it. Our point
is that where it is required, licenses can be granted easily and licenises
are granted, for example, by thle uthllilo of ctildlen's books.

One of the principal creators of the material that is used on various
types of programs. sonic instructional and some noninst ructional where
the book is read at considerable length. I lhave here, for example. the
1974-75 educational television ulide from New Jesey, one Stnate.
They have a bunch of bigger ones. I only brought the small one. There
are dozens of programs listed which start n ith a description, for ex-
ample, the first is a children's book published by Norton Publishing Co.
and then the books are read in this program.

There are various types of uses that can be inmade. HIow the author
can be hurt if it is used without his consent? First of all there are
occasions where even t.lle reading of an entire work may interfere with
the licensing to a broadcaster or a motion picture company Nlho may
not like the idea of unlimited-and that must be stressed--to maltke
recordings and use them forever. That can be very damnaging to those
commercial users. Another way it can hurt is if tlme author has aan op-
portunity to sell a recording right on his book or a tape and more boolks
are oemng put on commercial records and tales.

If that kind of a book could be taken under a compulsory license,
turned into a recording, which is what they are really in the' business
of doing and then brondcast and Tebroadcast. lhe would lose that conm-
nlercial right. Then there is also the fact that on certain tvypes of
bool:s. the readings of the book at any lenigth can hurt sales of the
book itself.

If you read a short myst.o'5, novel to a radio audience .nnd you are
reading them right down tllroulxh including the solution, who is
going to go out and buy the booli ? The other aspect of tile hurt ques-
tionl is that there are tinmes when the author of a particular tyvp of
book feels that the reading of it by a particular producer, in a p)ar-
:'iellar manner. could he damagnin to the work itself.

There are even certain types of literary works that don't i nally go
well when they are readl vocally. A lot of people are under tile. as-
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sumption that you can talke any book and you can read it and that it
sounds just as good read as written.

That is not so. That is why when a book is sold fcr- radio or tele-
vision, it has to be adapted. But on top of all that, compulsory
licensing system does the other terrible economic damage of con-
stituting a tribunal's determination of mass rates which are dcfinitely
goinlg to reach the lowest common denominator and 'tells the au-
thor we have taken your property, shouldered the cost which we
are going to have to pav for, and now we are going to distribute it
and that cost is going to come out of your royalties, too.

~Mr. KAsT,-EMIE,. T can understaond w',,hy an author might be en-
titled to control of his materials and why he might want some addi-
tional compensation. I guess I am persuaded that the broadcasting of
a part or a whole would likely damage, commercially damage the
author by public or educational broadcasting. But that is a different
question.

M.r. PArTTsox. Wliat about tile compensation after the performance
has already appeared?

5Mr. KonrxAN. Wlhat happens in this industry 'is that people get
certain standard amounts as the amounts that are paid as fees. For
example, in network television, commercial network television, it is
unlersto ,d, althougll there is no piece of paper on tllis-there used
to be until 1966, but not since then-it is understood that the networks
have a right to synchronize music in connection -ith their programs
for use in a single television network show.

If they want to do a rerun, the publisher will ask for and receive $2:5
or $50. The particular publisher has established whvat he wants and
everybody lnows what it is. They know they can do it and what it
will cost.

£Mr. PArTmsoS. As a practical matter, it does w-ork.
51Mr. FFTST. If I might adld just two points. these relationships are

continuing relationships. They rarely would be one isolated license
to one producer. These aie business rclationships nhllich go along for
a period of years. Like all business relationships, there are accom-
modations and goodwill.

MrI. PaxITsox. The problem of classical music, you mentioned an
organization that tile ASCAP, BM[I, SESAC-

JMr. Kon3rAN. No. The Concert iMusic Broadcastelrs Association is
a group of radio stations that specialize in what you refer to as clas-
sieal rmusic. There is no nlestion about play-ing that. You don't need
anyone's permission to perform it.

Mir. PAIIsoxN. WVhat about recording it ?
IMr. J(KORMAN. FIven for recordings.
Mfr. P urrnsox. If T record it and you want to use the record.
,Mr. Koonar.xs. If a lublic broadcasting radio station or anvyIbody

wants to nerformn the RlCA or Columbia recoirding of M3ozart )by t'he
Plilaadelnhia Orchestla, tlra hll th e record and tllhev play it over the.
station. They don't pay anybody any more than tle price of the recolrld.
If their listening auidience gives tllhem the record, they dont even .ave
I o pay for the record.
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Mir.. PArisoON. One of the problems with serious music is not in the
case of public domain music but newer authors.

Mfr. KORMAAN. Take Aaron Copland or any of the other serious com-
posers, their works are available to precisely the same extent as are
popular works. If someone has a license he does perform anything in
the repertory.

Mfr. PArrISON. Suppose he does not have a license but he would like
to perform on a one-time basis?

Mir. (orMAN. tIe can call Mir. Copland andl MIr. Copland would prob-
ably say I would be happy to have you do it. Actually under our con-
sent decree, ASCAP is forbidden to issue a license for a single specific
work. We can call AIr. Conland and put him in touch with the user, un-
less he and the user ask us to issue a license.

Mfr. PARTrSON. SESAC can issue a license for a specific work in its
repertory.

M1,r. CRAM_ . The amount that the commercial stations pay depends
on their revenue. If the stations are running low, they pay very little.
Some (.f the concert stations that use the BSI repertory of music pay
a m:....nal fee of about $300 a year so that that fee is not a deterrent
to the programing of music.

That is what we are talking about.
Xir. KORnAN. In addition, VWKCR is an FM.1 station in New York,

broadcasting to the entire New York market. We have always given
them a free license. I think BMI and SESAC probably have too. They
are classical music and are heard by anyone who has an F11 receiver
in New York City.

Afr. KASTENMEIER. Under present law, why do they require a license ?
MIr. KORMAN. I guess we may be giving them ice in the winter be-

cause they don't have any commercials and they don't pay anybody
because it is a student-run operation of Columbia 1University. They
are concerned and they ask and we say, "Sure."

MIr. ParsoxN. Mfr. Karp, I don't understand-I understand the
problem with music but the same kind of mechanism does not exist
with literary works. Why hasn't that same kind of thing grown up in
literary works ? Is it likelv to?

MIr. KARP. I think there are two basic reasons. I don't think the De-
partment of Justice would smile if we all got together and said we are
going to pool all the literary works in the country and fix the price for
thnm collectively in negotiation with users and you can license any-
thing you want.

M,r. PATTISON. The music people have the same antitrust problem.
AMr. KARP. They have solved their antitrust problem by getting

themselves a consent order after being sued for violating the antitrwu t
laws.

There are tremendous differences between licensing music and liter-
ary work. Music has a continuing life. I have heard the same perform-
anee of Irving Berlin's "All Alone by the Teleplhone" 100 times.

I can think of other songs but that is a good one. Each time it is
played there is an audience for it and it can be the same people
iis, 3ning over and over. IHow many tinmes will I read the same book?

,Just once. That exhausts it. In music, the performer who writes a
viable work will be comllpensated pretty nmuch in proportion to its A alue
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because he is paid on the basis of number of performances. That is
how the fees are distributed by ASCAP, basically on how many times
the work is used.

-Mr. PATNrsoN. I would have thought perhaps a clearance system
without price fixing-

Mr. KAnr. Ycs. What we ilave said to public broadcasting is we
know that voluntary licensing works because authors and publishers
have done it thousands of times over the last 50 years.

If an author is writing a textbook and lie wants to quote 20 pages
fromn another author's book, he sends him a piece of paper and he
gets it. We pointed out to them that one of the reasons for delay
is that people are not accustomed in public broadcasting to applying
for this.

We get publishers getting requests to use a work and the requester
forgets to name the title of a book. You have to write a book. We
negotiated with public broadcasters a recommended form of license.
lWe went tlrough three dlrafts wit, them and. I think they agree in
substance with us, in fact they told us we are close to agreement.

That license would have eliminated a lot of the delay. The Associa-
tion of American Publishers offered to set up a form of clearing-
house, an expediting center which would without fixing prices take
care of these minor administrative problems.

They look witi favor on that. Then tley caine back to us and raised
five open questions whicll in effect said, but you can't guarantee that
evPery author will give every license, you can't fix a price and( you can't
make it perpetual. and, of course, we can't do that.,

Licensing and bookl; publishigr works verl simply. What we would
lropose to them would solve the minor I)roblells they mny have now
for the comparatiVely small uses they make of literary material.

The fact is that tllhe do, various television production centers have
even gotten up their own fornms and use them with publishers and
agents right now.

-Mr. tIonmr.sx. I would like to emphasize, if I may, Mlr. Chairman,
that this last point that MIr. Karp makes is one the subcommittee
Sh1ould focus on.

This problem is a music problem. It is not a, book problem at all.
The amount of nondramatic literary material that is used is infinites-
imal in public television and I donl't think it is very much greater
thali that in public radio.

Music is the problem. Tlhey say where there were many musical com-
positions that they had to nerform and they could not deal with all of
the widespread music publishers and composers. That is how this
whllole thling started.

The fact. is they never had a problem in music. There are three
performing right licensing organizations. There is a Hlrry Fox
'nercv'. Everyone else il the world is able to d(leC with these four or-

gan i7at ions scparately. Tile pullic blroadcanste rs, amnlong other demandls,
whicll make negotiations very difficult. say "We want to deal only once
withl all four of you," and they thereby create antitrust problems.

WVhxy d(lon-t they deal with us separately? Everyone else does.
Mr. T1.s'rx:sr~..T:It. The gentlemnan from New Yorlk.
Mr. P.\Tr'rsox. No fll'thellr questions.
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Mr. K.ASTEX3rIE.R. WVe appreciate the contributions you collectively
have made today and I expect some of you will be appearing before
the subcommittee on similar issues in the future.

Until July 17 at 10 a.m., in this room, 2226, the subcommittee stands
adjourned.

[CWhereuponl, at 1:15 p.m. the subcommittee adjourned, to recon-
vene at 10 a.m., July 17, 1975.]





COPYRIGHT LAW REVISION

THURSDAY, JULY 17, 1975

HOUSE OF REPRESENTATIVES,
SuBco,3Ir1rTErE ox COUnTs, CIVIL LIBERTIES,

AND TIE AD-3INISTRATION- OF .JUSTICE
OF TIlE CO£I3IITTEE ON TIlE JUDICIARY,

Vashington, D.C.
The subcommittee met. pursuant to recess, at 10:20 a.m., in room

2226, Rayburn House Office Building, I-.on. Robert W. Kastenmeier
[chairman of the subcommittee] presiding

Present: Representatives Kastenmeier. Danielson, Drinan, Pattison,
Railsback, and Wiggins.

Also present: Herbert Fuchs, counsel, and Thomas E. MIooney,
associate counsel.

MJr. KASTENxrEiER. The hearing will come to order to hear testimony
on II.R. 2223 and other measures relating to the revision of the copy-
right law.

The Chair observes that the House is in session and we may from
time to time have to recess for votes and may not be able to maintain
a full complement of the panel.

We will try to adhere to time limits. I realize it is difficult sometimes
for witnesses to confine their remarks to a short period of time such
as 5 minutes, but in order for the committee to cover the ground
necessary, we will ask your indulgence, mindful that other points you
may make or should have made can very often be covered in colloquy
following your formal presentation, and mindful as well that your
full statement, if you halve one, is available to the committee and for
the permanent record.

This morning the Chair would like to call first, -with respect to the
title II of I-.R. 2223, that is, the title relating to design protection
upon an individual who has made an enormous contribution in that
field alone, as well as to others in areas of the law, a well, a very well-
known person, Alan Latman. I will ask Mr. Latman to come forward.
lIe has been before this forum on other occasions, and the subcom-
mittee is very pleased to greet him again.

TESTIMONY OF ALAN LATMAN, COPYRIGHT ATTORNEY

AIr. LATIIANw. Thank you very much, Mr. Chairman.
MIr. Chairman, Mir. Railsback, and members of the subcommittee.

my name is Alan Latman and I am a member of the law firm of
Cowan, Liebowitz & Latman in New York City. I am also an adjunct
professor of law at New York University School of Lavw, and I am
privileged to testify on the Design Protection Act or the design bill
as it has been known, title II of IH.R. 2223.

(991)
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T am testifying in an individual capacity on this subject, although
as graciously adverted to by tile chairman. I have served as the coun-
sel to the National Committee for Effective Design Legislation, a
group I will mention in a moment, and I am also counsel to two olga-
nizations which are also anppearing here onl a slightly different subject
thiq morning. That is, thle International Typoeraphic Comnpositioi
Association and tile Advertising Typographelrs Association.

One thing is indisputable about title II and that is its venerability.
It is even older than title T, which sometimes seems like a halrd task
to achieve. It first saw tile light of day in 19.;7 when Chairman Willis
of this subcommittee introduced the bill at the request of the coordinlat-
ing committee of the National Council of Patent Law Associations.
'lhe Chlirman of tile coordinating: committee was Giles Rich, who is
presently a judge of the L-.S. Cour't of Customs and Patent Appeals.
Judge Rich presided over an eminent drafting committee consistilng
of acknowledged leaders of the patent bar and was enormously as-
sisted by some wvell-known and talented ad] isers from the Patent Office
sluchl as Pat Federico. and from tile Copyrighllt Office such as George
Cary and the present Registrar, Barbara Ringer.

Thei Willis bill of 1957 as drafted by this group then went through
a rather extensive period of refinemenlt. Thle refinement process was
dlone through a group called the Nattional Committee Ifr Effective
i)esigl Legislation. This group was operating froin 1958 for about a
decade and its job was to receive tile reco.omelndations of industry and
thle bar and t.r to anlser problemns and suggestions that canle lup
throullgh those years, and as I indicated, I sei \ced as counsel for this
natiolnal comlittee through its years of operation.

In tile Halls of Congress tile developments wvere extensive. The Sen-
atc Judiciary Subcommittee on Patents, Trademarkls. and Copyrighlts
held three separate sets of hearings througlh the 1960's and indeed thle
Senate pas)sed the bill on three occasions. The bill was consistently
slipported by the Patent Ofllice and the Copyrightl Office, both of whomll
I gather have issued statements of suppor't already to the subcom-
nittee. I believe tile Copyrlight Oflice let tl t. t I sawl of yesterdtar
makes reference to tile need for this and the statement of ,Assistant
C(ommissioner Tegtmcyer indicated support. The Tusticts Department
always consistently op1posed tlhe bill in almost precise langnage of a
statemnent that I 1have seen slbmitted to this subcommittee. Tfle Sen-
ate nevrtbeless l)assetl thle bill on three occasions.

Tie I-Touse consideration was foci,;ed in the 88thl Congress whon
this subcommittee held a 1-day. I believe, hea1ing in 1963. The sub-
committee reported the bill without amennlmcents itn August of 1964.
but thlat Conmess adjourned witilout any dactioi taken by the full
committee or by the House itself.

In 19f)9. a historic dockilng took place. nlthough not nearly ah si.slif-
icant as what we are anticiipating within thile conlng hous. The ITn
design bill in the Senate was reported out by the Judiciary Commllittee
of the Senate as title III of thle then-poending copyright bill. Since
then. the two bills have been joined togethlllr nd, as the sulbcomlnittee
kno-ws. were both passed as part of S. 1361 by the Senate last year.

I will not attempt at all, certainl at this timelc. to sulmmarlize the
testimony at these hearings, but I will represent to the committee that
they did cover the kinds of industry, commercial, economic, and cul-
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tural questions on the need for design protecfi6n that have become
familiar to this subcommittee in other areas. The closest parallel that
I have seen through the years is the kind of testimony on tile record-
l)iracy question. Some of tile same points were made, some of the samile
arguments were made. It was notewvothy that in this history, signif-
ificantly in eacl industry, it was the small businessman who soughlt
design protection, to l)rotect the only weaplon he had which was
creativity.

[My purpose today, however, is to explain the provisions of the bill
against tlie bacl;ground of present law;.

llhoe bill provides for a specialized sui generis type of protection in
betveen coplyrights alld patenlts. I think evel3-ole * ould agree, tllough,
that it is much closer to copyrighllt in its concept, but much more lim-
ited than copyrigllt in its duration, in tile scope of protection, in the
kind of designs Vllich are protectedl-no, I am sorry. The kind of de-
signs that are protected might be broader than copyright, but the
amount of protection, the kind of people who are infringeirs, tile terlm,
are much more limited than copyright.

Now, I think I can pass over quickly perllaps the inadequacies of
present law because I noted that they were nientioned.in Assistant
Commissioner Tegtmeyer's presentation. Suffice it to say that the de-
sign patent. which, as the subcommittee knon s, i. a variety of patents
whichll protect appearance and not function, has been considered inade-
quate in a number of industries for, I wvould say, principally three
reasons.

First, the standards are extremely high. The designer must intro-
duce something that the N orld has never seen before. It must be a new
step. It also must be a large step. In other words, it must not be laerely
me obvious next step becaume if it is, it is not considered an invention.
It is considered obvious.

SNow, this is a standard wlhich many successful, attractive, and crea-
tive designs would not meet. The procedure requires searching in the
'Patent Office -which takes as long as 2 years sonmetimes, during which

time there is no protection. It is expensive in terms of fees, patent
law~yer fees, and also the number of designs for which protection \would
have to be sought.

Cop, right is potentially broader; it coverl works of art, which is a
rather elusive term, or hlas ben through the years.

The first question is: Does "works of art' cover designs of useful
articles? For many years, there were doubts. The Supreme Court re-
solved the doubts in tlle J.luzer case, a decision which said that a work
of art does not cease to be a work of art simply because it is embodied
in a useful article.

As a result of tllis decision, the Copyright Office expanded its regis-
tration coverage, but still denied ')rotection to works which--to dle-
signs which were not considered wbrks of art, but you kinow, there is
another thing wrong with copyright and that is for those relatively
few designs which are covered the protection i nactually too great. Tlhe
term whlich is really geared to music, books, and other ;historic forms of
copyright can, as tile sublq'n mittee know-s 'be as long as 50 years. Pro-
posals in title I are to nl,. e it even longer. The remedies are rather
broad in lerms of catching within the net of liability innocent parties,
retailers, and the like. So that the design bill, whicl I am finally going
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to get to in terms of it-, provisions, seeks to grant protection in areas
where protection does not exist today, but to grant it in a much more
limited way than the copyright law would.

Turning to the bill itself, the standard of protection is that a design
can be protected if it is the original creation of its author. Now, original
in this sense means that it Ilas not been, copied from somebody else. The
protected design need not meet the kinds of tests of novelty or un-
obviousness that I mentioned before with respect -to a patent, and yet
as the officials of the Copyright Office will concede, there are many de-
signs, many works that are submitted wvhich clearly are so common and
staple as to merit no protection and this bill has a specific exclusion on
such design, designs that are staple and commonplace. or even demigiis
that are close to being staple and commonplace, and that is what I
meant when I said it is in between copyright and patent. It is not as
liberal as copyright, but it is far more llberal than patent.

The scope of protection: The original designer is protected basically
only against the actual unauthorized copying of the design. If there
is independent creation of the design, there is no infringement. Duira-
tion is a relatively short period-- years with an optional renewal of
5 ealrs.

Protection begins upon the making public of an actual article which
embodies the design. I may say that in earlier days one could get
regist4ation simply by having a sketch or a picture and there was a
suggestion in industry that that is too loose a concept. You have ac-
tually got to be on the market with an article.

Registration is more rigorous than it is under the copyright law.
First of all, you must register within 6 months or you lose protection.

The administration of the bill is one point I would like to mention.
As to where registration takes place, the bill simply indicates;tliat
there is to be an Administrator and the President is to designate
that Administrator. In approving S. 1361, the Senate Judiciary Com-
mittee expressed the view that the Office of Administrator should be
located in the Patent Office. I would say, however, that this is an ad-
ministrative question, certainly beyond my purview today. But tihe
Copyright Office is, of course, another possible agency or-we donl't
want to create new agencies, presumably-but presumably there
could be some third.

There is no requirement for search as there is in the Patent Office,
but the public is given an opportunity to petition administratih ely
for cancellation. This is another attempt to allow industry to come in,
hopefully, before anyone is sued.

The notice or marking provisions are much more liberal than
copyriglht. They really, I guess, anticipated perhaps the liberality of
title I. That is, there are incentives to put the notice on. Your remcdli.s
are sharply limited if you don't use the notice, but if you omit the
notice, you don 't forfeit protection of copyright as can happen today.
As I mentioned, infringement is generally only against the actual
maker of the copy, the copier or the importer of a copy. An innocent
party generally. or retailers, processors, assemblers, are liable only
under the most limited circumstances. Basically they are not liable for
the infringement.

The remedies are similar on copyright. They provide for injunc-
tion, damages with a statutory provision, statutory dalnage provision,
with a ceiling of $5,000, and so forth.
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Finally, the relationship between existing design patent and copy-
right. The new title II would not affect the availability of design
patents, but protection under title II would end if somebody went
out and got a design patent. That is so much broader that if he got
the patent, he would not need the protection under the bill.

Basically the bill does not either expand or contract the scope of
copyright coverage. Copyright works which are embodied in useful
articles are eligible for protection, but it is optional with the propri-
etor in that situation. Some proprietors might prefer to have it, to
avoid the elusive work-of-art concept, get the 5 or 10 years' protection
under this bill, and let it go at that, but if they do not do it, then copy-
right would remain. As I mentioned above, the puipose of the bill was
to achieve the balance that the cdraftsmen thouglht was needed in this
area. They sought to afford a moderate protection to original designs
which may not be considered either inventions or works of art.

The protection is available relatively quickly. It is available with-
out undue expense. The scope is no broader than actually needed. It
extends only to copying and not to independent creation. The term
is short but was felt to be generally suflicient.

I would, of course, be hlappy at this point, or at any subsequent point,
.. to answer any questions that the subcommittee might have.

MIr. KASTEN 1MEIER. Thank you, ~Mr. Latman.
Is title II as written entirely acceptable to you? Do you see any

amendmennt to it, nn cllhange that you would recommend ?
aMr. LT.rAsA. A Well, it 1s a difficult question, MIr. Chairman, only

because I have to perhapb picture a-picture which hat I am. wearinr.
As someone who tried to effect the various conllromibes, I am satisfiet.
However, there have been a couple of suggebtionb nlade quite recently
wvhich I would certainly have no objection to.

One was made by Assistant Commisbioner Tegtlneyer who did
indicate thllat the early protection here nigllt jeopardize protection
under foreign statutes, and I would say that that is a good point,
and that I would celtabinlv have no objecton to givillng the proprietor or
applicant an option as to \hether to follow the route thllat the Assistant
Commisbioner suggests. and that is not mnake the design public unltil it
is registered, if lhe feels that le does not want to forfeit foreign
protection.

Second. there has been a suggestion, indeed by my oN n clients in
this otllcr phase, concerned i\ith the section 220(a), whicll parallels
the provision in title I p)erlnitting somebody to go to court ex en though
tl.ey don t have the certificate of registration. That applies in title I,
and title II. If you apply, you pay your fee, you submit the papers and
deposits tllhat you alrc suplpos.ed to, blt thle register of Copyrights under
title I or the kAdministrator under title II says you are not entitled to
protection, then, unlike the general thinking of what the current law
is, you can go to court anywa y and sue and join the Administiator-
you don't join the Administrator. You notify the Administrator.

The suggestion has been made that this is in a new area and( that
was in the t ype-face area,.lut I would say tllat I would have no objec-
tion in s.eneial to modification of that plIovision.

RMr. IKASTrxENmTrR. If indeed you may desire at any time to com-
municate to the committee in a narticullar sense, rnatler than in the
general sense of discussing the bill in ternls of modificatrion as well, in

57-78-76--pt. 2 -21
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the Sense that you may not have covered those this morning; you
may do so.

Let me ask you a couple of general questions to put this 'into con-
text. How do you respond to the charge or the comment that really
title II shouldn't be in this bill, that it is riding piggyback on tl;e
revision bill which deals with many contentious matters and sort of
as a center ring question that this is not the central question, not nec-
essary to the bill, and therefore should -be dealt with separately, par-
ticularly because you have described it as having a character of its
own, not wholly copyright, not wholly patent law? How would you
respond to that, Mr. Latman 2?

Mr. LATArAN. I would think, 3Mr. Chairman. that; it would be en-
tirely appropriate to have it joined in one bill. There are a number of
reasons for this.

First, it is historic. Actually as I recall the very early clays of the
revision program in the Copyright Office itself 3tarting in 1955, design
and copyright generally were considh red as part of the same overall
problem. The reason that the design bill started out separately in 1957
was almost a question of timing, that the bill had crystallized in a
form that the emerging copyright studies did not permit for copyright
generally. So I would say that is one reason. I mean, in other words,
it is not the fortuitous docking in 1969. It actually started out, I thinlk,
as part of the same problem.

No. 2, I think a lot of the considerations that this subcommittee has
heard, and will hear, copyright issues, protection, users, and the like,
do have enormous parallels in title II.

And third, I don't-in terms of the piggyback concept. I do think
that this bill has shown, at least certainly in the Senate, that it could
stand on its own feet in the terms of pros and cons and in terms of the
historic action of this subcommittee in 1964.

I don't mean to suggest that those considerations are exhaustive or
need bind this committee, but I think it shows that the bill can stand
on its own feet and therefore should be appropriately combined.

Mr. ICASTEFMIERTE. TO the extent. Mr. Lar. tman, that this creates new
rights or new remedies, and I ask you this in-as a possibly diffiMult
question, what economic effect will tle bill in its present formulation
have? Presumably, there will be some per.sons or entities that will
have to come to account witl those whllo register designs. llho will be
affected and how will thev be affected? Can yoll tell the committee?

Mr. LATAr^N. Yes, Mr. Chairman. To begin with, I think there has
been some experience with this. A lot of the sanmle people who clamore(l
for design protection originally ha; e actually gotten protect ion nuder
copyright. I am referring to thie textile peole and the jewelry people,
people of that type who were amlon. the early sulpporte'rs of the desii.,
bill. Because they also fought the battle on the judicial front and the
administrative front. they ~were able to get protection. I think we have
the experience in that.

I do not think experience has shown that one pays more for a copy-
righted textile design or a dress m:l(le from it than one would from
an uncopyrighted design. This parallels experience in the more tradi-
tional copyright areas. You don't pay, fortunately or unfortunately,
more or less for a paperback of Dostoevsky than you do for other
books.
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I think the same is true of music. You don't pay less to go to hear
Tchaikovsky than to hear Aaron Copland; so I think that has been
the experience both generally in copyrigilts and in specific design areas.
In most industries you are not talking about true monopolies. In
certain industries that may be true, but we did not find that during the
hearings or any of the other explorations. lWe did find that it tended
to be the small innovative manufacturer and designer who sought
protection.

Mr. KAsTENHEIER. I have used up my 5 minutes. I call on the gen-
tleman from California, Mir. Danielson.

Mr. DANIELSON. Thank you, Mr. Chairman,
Would you please tell me how the design section would promote

the progress of science and the useful arts ?
Mr. LATrAN. Yes, Mr. Danielson. I believe it would in the sense of

stimulating and providing incentive for creativity in many fields in
this country in which we, I believe, haN e gotten used to playing second
fiddle to other countries. I think, for example, of the allure of Scan-
dinavian modern furniture or of English bone china or of other areas
in which the designer in foreign countries is better protected than he
is in this country. I certainly don't think there is a lack of talent here,
but I think-

Mr. DAUiELSON. I am not thinking about therej but I a,; thinking
about our basic law, the Constitution. Sweden does not hal e the U.S.
Constitution. I am only thinking in that context.

Mr. LATMrAN. Well, I think that just as tfle basic constitutional con-
cept is to provide economic incentive to creators and producers of
copyrightable material, the same philosophy should guide-

Mr. DANIELSON. Only to the creators of copyrightable material. It
says authors in the Constitution.

Mr. LATarAN. Yes. That certainly is true. It would be the creators,
but in order to make their economic tool valuable, they have to have
the rig-it to exploit it and market it through producers. But I cer-
tainly agree wit'- you. The Constitution says authors and this bill
does protect the ,esigner, the creator. And I am saying that the same
philosophy as enunciated by the Supreme Court in the hazer case;
namely, that science and the useful arts can best be promoted by grant-
ing economic incentives, that is how that clause was interpreted.

lIr. DANIELSON. I don't doubt that is the purpose. In fact, that is,
our only purpose, to protect-to promote the progress of science and.
the useful arts.

Mir. LATMAN. I agree, but the Supreme Court said the method the
Founding Fathers picked to promote is to grant copyrights, patents,.
and related works.

Mr. DANIELSON. WlIhere did the Founding Fathers say we i. )vide
the right to protect-

AMr. LATMAN. It did not say it just as you say it. I think the question
should be whether you feel there is a need for creativity and incentives
for creativity. But let me say this, Congressman. I think that in cer-
tain areas, as I indicated earlier, copyright and patents do cover
and sort of overlap and in certain cases grant too much protection.
So I tihink that to the extent that one is concerned that the constant
expansion of the copyright concept of works of art-because, after
all, what are we talking about in design? W e are talking about fur.
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niture. We are talking about silvcrware. We are talking about light-
ing fixtures. Some of this material may end up getting protected under'
copyright, in which case I submit there will be too nluch protection.

So what I am saying is that this bill is an attempt to promote th6
progress of science in useful arts by taking a moderate middle ground
and therefore trying to protect designs that deserve protection, but to
protect them in a moderate equitable way.

IIr. DANIELsON. The impression I get, my perception from your
presentation, which is quite scholarly, is that design is hard to fit
under patent law. An application for a patent is often turned down
because of the lack of either novelty, inventiveness, or unobviousness.
And you have to make a search first and a search is awfully difficult
when you are talking about just a few little variations in the orna-
mental qualities of something. So you feel that since--you even stated
in your statement that frequently patents are turned down on design-
So let's move over into the field of copyright. Maybe that would be
easier. In effect, that is the bottom line of your presentation here and
I would just like to know--it might be something real desirable, but
how do you justify that in light of the Constitution ?

Mfr. LATMrAN. Well, I have to respectfully modify, if I may, one of
the terms you used. It is not--we are not moving over into copyright.
W, e are moving in between. ~We are closer to copyright and I know we
are getting a little metaphysical on this.

Mr. DANIELSON. WTe don't have a thing called a patent righllt. We
have copyrights and patents.

3Mr. LATMIAN. We can. In other words, the Constitution does not use
the words "patents" or "copyrights." It says you can protect writilgs
and inventions. There have been two devices that Congress has so far
used. One is called the copyright, one is called the patent. There have
been scholarly writings on this very subject of the design bill which
show it is writing; it can be considered a writing. Therefore, what I
am suggesting is the best thing is not to move all the way over to copy-
right. I think that is almost as bad as sticking all the way over in
patents, but I think the best thing to do is get the inbetween pro-
tection and that is what took about 10 years and I am not suggesting
you accept it on faith. I am just saying that is what took 10 years and
the kind of testimony I referred to earlier will show you, testimony
of the designers and others who indicated the need for protection.

3Ir. KASTENrmEEIR. The centleman's time has expired. The gentle-
man from Illinois, Mr. Railsback.

3Mr. RAILSBACK. I am going to pass, Mr. Chairman.
Mlr. KASTENMIEIERI. The gentleman from New York, Mr. Pattison.
Mrt. PAVTIsoN. I just have one question. Wte have this constitutional

p:ovision, but suppose there was no such thing in the Constitution.
Suppose there was no language in the Constitution at all. TWe could.
still enact what we know as copyright and patent lnaws, couldn't we ?

Mir. LATeiAN. I imagine you would have tc link it to another con-
gressional power such as interstate commerce, perhaps, yes.

5Mr. PA.TIsoN. But on that, for instance-
Mr. LATMtAN. Yes, which effectively I suppose would do the samle,

but this really comes from the same phii osophy. When you think that
Mazer v. Stein, Supreme Court case in 1954, involved a human figurine
used as a lamp base and there were cases all over the country and the
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circuits were splitting, on is this art, is it utility, is it functional, could
you get a design patent for it, and if you can get a design patent, does
that preclude copyrght? These were the kin-ds of questions and the
Supreme Court in this very same case talked about the economic
incentive that I mentioned to Congressman Danielson a moment ago,
upheld copyiight in that lamp base.

Now, all the philosophical questions that have been raised this
morning in that sense were answered with respect to this human
figurine. I am not that familiar with the subcommittee's rules, but I
see the Congressman shake his head, and I would love to answer him.

'Mr. DANIELSON. If the gentlk.nan would yield, I want to make it
clear I do not agree. Thle Supreme Court has been worlking w-ith a 1909
law. They have been doing the best they can to improvise. WTe hope to
give them a new law in the future, so I just simply don't-illy philo-
solphical doubts have not been answered.

3Mr. LATMA.Nx. Except, Congressinan. the Sulpreme Court at that
point was construing the Constitution. I agree with you. And I have
rbeen privileged to have experience with so;le of thllee ihsues such as
phllotocopying which have crossed against the 1909 act, but I don't
think this one does.

What I amn saying is, suppose instead of the human figurine that you
had in the Jlazcr ease, you had a very modern, HIoward Miller or
Lightolier or-I all just thinking of sonle of the comlpanies-fu!lc-
tiollal type looking de.,sign whiel nlex ertlheles., ; as ornamental ill thle
legal sense. Tlle Copyrighllt Oiiice suyos If'lazer v. Stein doeIn't fit that
andl yet the Copyrighit Oflice-and I gather it has been part of their
hlistorical support of this bill-s-=ays that they don't think that a dis-
tillction bhouldl necesesarily be lnlade as a .iatter of legislati-e policy
between something that hlappilli to be represenltational, .ucli as a hu-
mIlall figurine u.sed in 3lazer againslt Stein. and a more sleek lumodern
look which they don't think conies under worl;k of art, but ll hich they
think is e(ually entitled to plotection. But tile protection thalt w-ould
be obtained, I Iimust suggest again, is a short-terni focused, ;lmited type
of protection. But I do thinkl that the Constitution justifies such enact-
mienat and I do think that tile policy justifies it.

Mr. PArvlsox. I just want to follow that question a little bit because
mliy poillt is that it would appear to mle that the constitutional provi-
sion is not a linliting provision. It says that the Congress shall lave the
authority to do this, to grant protection for this puivpose. But I amn not
at all sulre that that is., anytlhing more than a sugrge.etion by tlhe framers
of the Constitution that that is something thlle ongress liuiallt want to
'do, and I am not at all sure that that lilnits us to tllhoe particular-the
particular words of that constitutional prvoision. Myble I am wrong
aboilt that. Is it ii 1,iting or can we simlply enact any k;indl of protection
law that we want to for uniuseful things?

IMr. LATMAN. W ell, I think that in order to enact protection for use-
ful or unuseful things it would have to either be a writing or a dlicov-
erv. Those are the two words that the Constitution uses.

MIr. PTWrIsoN. So that you are saying the Constitution does limit
our Iowvers.

Afr. LrTIANx. I think I would havc to say yes, Congressman, that it
does,'but I don't think there is any que.tioll, and there have been.soine
scholarly writing, on tile subjet, tllhat the material we are talking.about
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would fit in either asia writing. or potentially as a discovery and I.cited
rMazer against Stein to say that a lamp in that case was held by tihe

Supreme Court to be a writing.
Mr. PATrIso0N. Yes, but obviously other countries don't have that

provision. I would think we are probably unique in having that provi-
sion in our Constitution. Other countries have been able juridically to
enact copyright laws and patent laws, so absent that provision in the
Constitution, obviously we could enact any kind of copyright or patent
law we want to, whether it was for works of art or phonorecordings,
or anything else that new technology has brought along. So that-my
question is, does that in fact limit us to those particular points ?

MIr. LAT.rAN. I suppose my answer would be in fact it does not limit
you. Potentially the language could limit you, but I don't think it
limits you in what you have done in phono recordings, and so forth,
and I don't think by any Irmeans it would limit you in protecting
designs.

aMr. PA'crrisoN. Thankl you.
Ir. IKASTENMSEIER. The gentleman's time has expired. The gentleman

from California, Mr. Wiggins.
MBr. WVIcIxxs. I pass.
Mr. RAILsB.A.cK. May I ask a question ?
Mrr. ICASTENMrEIER. The gentleman from Illinois.
Mr. RAILSBACK. The Justice Department seems to be opposed pri-

marily because of those provisions which relate directly to the
United States. In bringing action against the United States in the
Court of Claims, what is their objrction, the Justice Department's
objection?

tMr. LATMAN. Well, in fairness, I think their objection goes beyond
th:,t. They do mention that and thev spend a lot of space talking about
that provision, but I think it goes beyond it. It is, if I may say with due
respect to the Department, a fairly standard response that they have
given to this problem for many, many years. I think it does not care-
fully analyze either the need or the provisions of the bill. I think it
is a broad gaged shotgun type of opposition to this type of bill.

As I indicated, I think most of the arguments have been answered
throughout the hearings, and I don't recall, for example, anyone f: ;n
the Justice Department ever being much more specific or ever, I
believe, testifying in person against the bill. It is a fairly standard
response. But in fairness, I think it goes beyond, Congressman, the
Government-suit against the Government.

Mir. RAILSBACK. It may, but they certainly don't make it very clear.
They seem to recite all of the provisions of title II and then they
say of particular importance is the revision proposed for title 28,
U.S.C., 1498 (a), to provide that whenever a registered designer inven-
tion is used or manufactured by or for thet .ited States without
license of the owner thereof, the owner's remedy shall be by action
against the United States in the Court of Claims, and then they go
on to extensively discuss that.

What I am wondering is are they objecting to the concept of a
kind of in-between remedy, between patent and copyright?

hMr. LATrAN. In fairness, I think they are. I think they are.
~Mr. RAILSBAC:K. I see.
Mr. LAT£rAW. I think the reason, if I may suggest, it comes across

to you the way it does is quite justified because I don't think they
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indicate really the basis of such opposition or any kind of detail or
policy.

MIr. RAILSBAOC. Right.
Mr. LATMAN. Kind of blanket statement that is lost within the

rest of the discussion.
Mfr. RAILSBACK. All right.
MIr. LATMrAN. And I do suggest that this has been a historic thing.

It has been counterpoised through the years by the Commerce De-
partment, the Library of Congress, in support of the bill.

NIr. KASTENMEIER. The Chair will announce that a notice quorum
has been succeeded by a live quorum. In order that those members
who are here may attend and record their presence on the floor, we
will not recess for quorums. We will recess for votes.

I have one or two other questions because this is an important
subject. It is a subject which would otherwise have been entitled to
definite consideration as separate legislation.

First, the Office of Administrator in the bill doesn't locate that
Administrator. In fact, it doesn't really identify the Administrator
other than to say the Administrator and Office of the Administrator
referred to in this title such be such officer and office as the President
may designate. We don't know whether-this individual is not re-
ferred to as an Administrator for design patents or ornamental de-
signs or anything else. Should the Administrator be further defined
in terms of function, do you think?

MIr. LATMrAN. I would think that could be a healthy thing. Are you
asking, 3Mr. Chairman, whether the Administrator should be identified
in the bill as a particular official?

Mir. KASTENrEIER. The only identification is that there is an Ad-
ministrator and Office of tl:e Administrator. Presumably in practice,
if created, the Administrator will have to be further identified.

3Mr. LATMAN. Well, I think there were always considered four
mathematical possibilities, but only two realistic ones, and maybe I
should address myself to those. The four mathematical possibilities
are the Copyright Office, the Patent Office, some other existing
agency--

3Mr. KASTEN3rEIRF. Such as the Department of Commerce.
.Mr. LATMIAN. The Department of Commerce or some new agency,

and quite early in the game legislators indicated that didn't seem to
be too realistic a proposition for this small problem.

I would say if the committee chose to designate the Copyright Office
or the Patent Office, tile Register of Copyrights or the Comm:ssioner
of Patents, I think that might be a healthy thing in the bill and, as I
indicated, the Senate Judiciary Committee suggested it be in the
Patent Office. I think there are strong arguments both ways that I
think it would require probal)ly consultation with the two offices in
terms of budgetary needs, which was done, incidentally, at the last
Senate hearing. It was on the basis of that'kind of analysis that the
Patent Office was able to indicate its receptiveness.

Mr. KASTENS.mrEmR. I would only observe that perhaps the Senate
would not necessarily take the point of view that the House has in
recent years. It is certainly on the floor to be viewed very critically, as
the creation of a new Federal bureaucracy, in terms of fumenction, cost,
and the like. Any such measure once it got to the floor would be subject
to very severe scrutiny by the House as a whole.
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Mr. TJAnTAN. Yes. I would think that it would make a lot of sense for
the committee, if it so chose, to designate right in the bill either the
Patent Office or Copyright Office. 0ow, in that connection, the fees
which were suggested some years back of $15 were felt even at that
time to be significantly inadequate to be self-sufficient, and so it may
well be that current data on that would be required and that fees be
more realistic because I think this would be the kind of operation that
appropriately should be self-sufficient.

Mr. KASTENMEIER. My last question is one that relates to the time of
commencement of protection. In European countries, in patents, pro-
tection commences with date of filing. In this country on a first to
invent basis rather than first to file. I am asking you, MIr. Latman, what
is tile principle here? Presumably it is publication, first publication,
rather than first registration, that will determine the protection.

MIr. LAT3fAN. Well, if you are talking-
Mr. KASTEx-mEIEn. For the person entitled to protection.
Mr. LTATrMAN. No. I don't think that the commchement of protection

provisions does relate to the question of who gets the protection. I don't
think it does relate to that. Just as I think in the patent situation, pro-
tection begins against the world generally in this country upon the Issu-
ance of thie patent. But, as the Chairman indicated, hllo is the true
inventor would require analysis of who invented first.

'This bill comes from a different philosophy. In this respect again it
harkens back to copyright. You could theoretically have two people
having rights if they created the work independently of each other, but
their protection would be correspondingly limited. Their protection is
only against somebody who copies from them.

Thllis has resulted in what we in the copyright situation call a rough
and ready justice and that is that they are not subject to esthetic con-
s;lerations--hey, this is good; it should be protected--but indeed if it
is a very commonplace thing under copyright nobody will need, you
may say, to copy from that one of many versions.

The same would be true here. So it would be I think set up that way
which would not relate to whienprotection begins.

rOw, whllen protection begins, as you indicate correctly in section
204 (a), is upon publication. They use a separate word because l e try
to get away from the gloss on publication. And it is this protection that
Commissioner Tegtmeyer suggests be modified to allow protection on
registration, and my suggestion this morning was that this should be
an option similar to the way there is an option under copyright or, in-
deed, in.certain cases or. indeed, would be under title I or under your
recently introduced bill, Mr. Chairman, across the board, anl' that is a
'person could secure registration of unpublished works. So I suggest, in
effect, giving the samelcind of option here.

Ifr. IsaTENMEIER. :Do you contemplate that there might be con-
tests between individuals as to who is the first designer of a piece of
commercially useful onlamental design?

Mr. LATMA.N. Well, there might be in the same sense as there would
be today in that sometimes in copyriglit infringement suits, both the
plaintiff and defendant have certificates of registration from the Co lpy-
right Office. This is a disconcerting concept, I guess, when one first
hears it and certainly when a judge, unfamiliar with copyright, first
hears it, and really what is battled out in that contest is who originated
it and who copied from whom.
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Now, potentially, theoretically it is possible tliat neither copied
from the other, but usually it doesn't work that way. So, I think in a
realistic sense, the answer ib yes, that in such a situation there would
be a contest. Here again, in order to be more moderate, to give the pub-
lic, the users, more remedies than they ha e under copyriFght today,
there is a formal proceeding right within the office where you can peti-
tion to cancel a registration, and one of the grounds for cancellation
would be that it was not an original, not created by the person who
got the registration.

3Mr. 1WmIGGINS. 3Ir. Chairman-
fMr. KIASTENrF.>R. The gentleman from California, Mr. Wiggins.

Mr. WVIcaINs Thank you, Mr. Chairman.
~Mr. Latman, I know so little about this subject that it frightens me

that I am sitting here and you are sitting out there, but I am going to
try, and if I ask questions which would indicate that I would fail your
c]lass in this field, please bear with me at least for a while.

It appears to me that when an article subject to protection is made
public which is a momentous event in this law, that certain rights at-
tach at that time, and they endure for a prescribed period of time.

I am wondering if that event, making public a protedted desig1n, is a
sufficientliy certain and notorious eN ent that there is really certainty
to it. I am concerned about that because alternatively we may attach
protection at some other more definite moment in time, such as reais-
tration.

If you would like to comment on that, I would appreciate it.
WIr. LATMAN . Well, certainly in both respects, certainty and notori-

ety, you are correct, Congressman, that registration would be a more
certain moment and could, by the piblication of an official gazette in
effect be more notorious. I think those considerations might lead you
to prefer protection from that moment. The compromise that was ef-
fected was this, was the actual article language. There was fear at the
other end of the spectrum that someone should not be able to make
public a little sketch, let s say, of a lighting fixture or automobile or
egg beater and if you required him to have an actual article that that
was going somewhat toward having something that was more no-
torious.

Certain people said it should be an actual article, not even a
mockup, that that was insufficient. It should be something in the real
marketable world, similar I suppose just by analogy to a tradem;ark
use. You hlave got to have an actual article and you have got to ship
one article so long as it is bonafide in interstate commerce. So I guess
this is-I think the fear of waiting for registration is that there will
be a delay, that there will be no protection during the interim. The
person cannot market during the interim. I would not consider it-
especially in view of the Commissioner's comments, I would not con-
sider it unreasonable if the committee felt they wanted to move to that
other route and start protection from registration. I can see the point'
that you are makling and 1 think that that would probably bL
acceptable.

The only fear was that we would somehow slip into a situation
similar to the situation in the Patent Office, but it would be such an
inordinate delay that protection would be illusory by the time it came.

MIr. WVICGINs. All right. I think I understand the considerations oily
both sides.
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Mr. LABmAN. Thank you. Of course, I need not say your pre-
linminary remarks were unnecessary. You would not, of course, fail
any exam that I know of.

Mr. WIGGINs. Not in today's age, no.
Mr. KASTENxMEER. If there are no other questions, MIr. Latman,

the committee appreciates your appearance here this morning and
your contributions in terms of explaining title II and what it is and
understands your support of it.

Mr. LATrAN. Thank you very much, Mr. Chairman. Of course, I do
request that the statement that I submitted be included in the record.

Mr. IASTENr3mIEn. Without objection it will be received.
Mr. LATmAN. Thank you very much, Mfr. Chairman, and members

of the subcommittee.
[The prepared statement of Alan Latman awd his letter of July Is,

1975, and attachment thereto follow :]

'bATEMENT OF ALAN LATMAN ON TIrrLE II OF HI.R. 2223 BEFORE SUnBCOM1Ivr.EE
ON COURTS, CIVIL LIBERTIES, AND ADMINISTRATION OF JUSTICE OF TIIE HOUSE
JUDICIARY COBMITrEE DELIVERED ON JULY 17, 1975

My name is Alan Latman. I am a member of the law firm of Cowan, Liebowitz
& Latman, P.C., 200 East 42d Street, New York, New York al 1 an member of
the New York and District of Columbia Bars. I am also an Ad;unct Professor
of Law at New York University School of Law. I am honored to hnvp tleen
invited by the Subcommittee to testify on the background and provisions of
Title II of H.R. 2223, the "Desiga Protection Act of 1975", or as it has long been
known, "the design bill".

I am testifying in my individual capacity on this subject, although I am
counsel to two organizations which are also appearing before you on a slightly
different subject this morning-International Typographic Composition Associa-
tion & Advertising Typographers Association.'

One thing is indisputable about Title II-its venerability. It is older than Title
I, having first seen the light of legislative day in 1957 when it was introduced
by Chairman Willis of this Subcommittee at the request of the Coordinating
Committee of the National Council of Patent Law Associations. The chairman
of the Coordinating Committee was Giles S. Rich, presently a Judge of the United
States Court of Customs & Patent Appeals. Judge Rich presided over a drafting
committee composed of acknowledged leaders of the patent bar, assisted by
equally distinguished government advisors such as Pat Federico of the Pat-
ent Oflie and George Cary and Barbara Ringer of the Copyright Office.

The Willis Bill of 1957 as drafted by this group was then subjec2ted to a
refinement process, spearheaded by an industry clearing house called the Na-
tional Committee for Effective Design Legislation. This group operated fro,m
19P58 for about a decade of drafting, redrafting, and compromising in accord-
ance with the continuing experience of industry and the bar. I served as countsel
of this National Committee throughout its years of operation.

The legislative developments surrounding this bill through the late 3950s
and 1960s wa3 extensive. The Subcommittee on Patents, Trademarks and Copy-
rights of the Senate Judiciary Committee held three sets of hearings on the bill
and the Senate passed the bill three times. The bill was consistently supported
by the Patent Office and the Copyright Office and consistently opposed by the
Justice Department in a statement similar to the one submitted to you this
Spring.

The most intensive consideration of the bill in the House was in 1063, when a
hearing was held before this Subcommittee w-hich then reported the bill out in
Augustof! 1964. T' e 88th. Congress adjourned before action was taken by the full
committee or the House itself.

In 1969 a historic docking took place (not quite as historic as the events
planned for this week). The Hart design bill in the Senate was reported out
by the Senate Judiciary Committee as Title III of S. 543, the Copyright Revision
Bill. Since then the design bill and copyright laws have been joined and as the

IT have also served as eonnsel to the National Committee for Effective Design Legisla-
tlon which I will refer to later.
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Subcommittee knows, were both passed as S. 13861, September 9, 1974 by the
Senate. A summary of these-legislative developments is &a pended to my written
statement.

The hearings held in the Senate and House doct.~;t.' Se economic, social
and cultural need for new protection for designs. The. Jut ,stry testimony pre-
saged the evidence on the need for protection against - .otd piracy with whih
this Subcommittee is familiar. It was noteworthy how. .er that in each industry
it was the small businessman who sought design prot, ,. .on ..or one of the few
competitive tools he had-creativity. My purpose today, nowever, i, not to,
cover these matters. It is simply to explain the provisions of the bill against
the background of existing law.

The bill provides for a specialized 8ui generi8 type of protection in between,
copyright and patents. It is closer to copyright but is much more limited. An;
understanding of the provisions of this bill require au explanation of the inade-
quacies of present copyright and patent protection.

There are, of course, two types of patents. The type with which this Sub-
committee is more often concerned is the mechanical patent, a grant by the
Government protecting the functional operation of a machine, manufacture
or process. In addition, of course, there are patents protecting appearance. The
latter are called design patents and, in protecting the ornamental, rather than
the functional, differ from, mechanical patents only with respect to length of
protection (the term for mechanical patents is seventeen years while design
patents last for three and a half, seven or fourteen years, depending on the fee
the applicant chooses to pay.)

In order to qualify for a patent, an applicant must introduce something new
to a particular field. But he must do more than merely take a step forward-
it must be a large step. The contribution must be such that it was not "obvious"
to those in the field. These requirements are in the familiar parlance of the
patent law, "novelty" and "invention" or "unobviousness".

It is apparent that many creative, attractive and successful designs in such
fields as kitchenware, automobiles and furniture still fail to meet these high
standards. In practice, results in the Patent Office and the courts have con-
vinced many designers and manufacturers that design patents are too difficult
to enforce. The courts in an infringement suit can find a patent invalid and do
so often. And even if the requirements were not so high, it is apparenL that
judgments about appearance must be highly subjective and unpredictable.

In view of the requirement that a design be novel, a search of earlier designs,
of course, must be conducted by the Patent Office before it can issue a patent.
Until the patent is actually granted, the designer or manufacturer markets
his design at his peril. Despite the intelligent and devoted ourk of the Patent
Office in this regard, the time lag, which may be many months or years, is often
crucial. These facts of life were acknowledged by Assistant Commissioner Tegt-
meyer in his supporting statement on behalf of the Commerce Department
submitted earlier to this Subcommittee.

Finally, the overall expense of design patents is much greater than the statu-
tory fees mentioned above. Even such fees must be multipied by the relatively
large number of designs introduced by marny manufact':rers each year. most
of which designs are unsuccessful. But in addition, a ma '_cturer .ho decides
to rely on a patent must usually first seek the advice ana services P,f a patent
lawyer. Thus the cost of a preliminary search and legal fee° also add sub:,tan-
tially to the expenses of securing a design patent.

A copyright is not as diffilcult to obtain as a patent. The author need only
originate the work himself, that is, refrain fromn copying from someone else's
work or from the common fund of works known as tile "public domain". He -an
obtain a copyright not only for a book, play or musical composition, but also for
a "work of art". Can the design of a useful article be considered a "work of art"
as that term is used in the copyright statute? This is a question which troublled,
the courts and the Copyright Office for some time. The answer is that until the
1950s such designs were sometimes considered "works of art", but more often
they were not.

However. significant pronouncements in the field were made l, the Supreme
Court. in 1954 in Mazer v. Stein, 347 U.S. 2C1 (1954). The Court held that the
usefulness of an article did not prevent its being a work of art; but the Court
did not define what a work of art is. Involved in this case was a human figurine
used as a lamp base. There can be little dispute that this traditional subject cf
sculpture must be considered a "work of art". But what nZ the many other
designs which do not so clearly fall within this classification?
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The Copyright Office has taken;the view that this decision does not offer any
guide as to whether, for example, the shiape of a chair or of an egg-beater is to
lit within the category of a work of art. At the same time, the Mlazer decision
has certainly resulted in the expansion of copyrighL pro'+etion. For example,
artistic drawings or paintings cannot now be denied prolecL rn because they are
used on textiles. But as to these designs, different problems arise. Thub, the iery
technical provisions requirn,, a copyright notice are penrly adapted to such
things and can result in uni~.:nded loss of protection. Moreover, the hidtoric
concern of the copyright law with books atnd music produce other inappropriate
results for commercial and industrial designs. For example, innocent sellers of
a pirated copy of a copyrighted work are fully liable as infringers. And the
term of protection can be as long as 56 years. Thus, from several points of view,
copyright does not provide the answer to industry for either effective or equitable
protection of designs of useful articles.

Of course, the-avenue offered by the common law of unfair competition, Wvhich
,-as always of uncertain scope, was sharply curtailed in this field by the 1964
Sureme Court decisions in Sear.,, Roebuck & Co. v. Stiffel Co., 376 U.S. 225
(1964) and Compco Corp. v. Day-Brite Lighting, Inc., 376 U.S. 234 (1964). But
even in the absence of these decisions a judicial solution to this problem may nt.
include the limitations and safeguards required in this situation.

It was the purpose of the draftsmen of Title II to provide such limitations and
safeguards. Turnirig to the bill itself, we find the following key provisions:

1. Standard for Protection-A design can be protected if it- is the original
creation of its author. An original design is one which h(18 not been copicd from
someone else's work or from a design in the public domain. The protected designr
need not meet any test of novelty, uno bviousness, or inventiveness. But the debiglA
ennllll be slaple or cornmolpiace or close to it, nor celt it be dictated by the
function of the article embodying it.

2. Scope of Protection-The original designer is protcctcd only against the
unauthorized copying of the substance of his protected design. If the author of
a similar design can prove that he created it indepeondently, rather than through
copying, no infringement has taken place.

3. Duration of Protection-Five years, with an optional se,-ond five-year term.
4. ComnLnccnmcnt of Protection-Protection 'begins upon the public exhibition,

sale or offering of an actual existing article embod3 ing the design. This is called
"making-public" the design.

5. Registrai.",n--A claim to protection must he registered in a Governl,l-nt
office within six months after the design is made known.' An Administrator is
to be designated by the President. (In approving S. 1361 the Senate Judiciary
Committee expressed the view that the Office of the Administrator should le
located in the Patent Office). There is no requirement of a search or comparison
with earlier design,3, but a proper party is given tbL. opportunity to petition the
Administrator for cancellation of registration on a design not subject to
protection.

6. Notice or lMarking--Frotection is not forever forfeited if the prescribed
form of notice is omitted, though omission may sharply limit the rlesign onner's
legal remedies ago.inst infringers. The requirements as to form and position of
notice are very flexible.

7. Infringement-The design owner may generally recover from anyone who
without his authority, purposefully makes or imports articles enlbodiling a cop.l
of the protected design and cannot recover from selleib, assemblers, proce:.orz
or innocent parties generally.

8. Rcmedies-
(a) Injunction;
(b) Damages, which the court in its discretion can increase to $1.00 per colly,

or $5,000., whichever is greater;
(c) Possible forfeiture or destruction of all infringing articles, plates,

molds, etc.;
(d) Recovery of costs ind possibly attorneys fees.
9. Interrelation with Design Patent aid Copyright-
(a) The new design protection does not affect the availability of design patentg

to those design inventions which qualify. Protection under the new law would,
however, terminate as soon as a design patent is issued.

2 There is the possibility of suing an infringer even if registration is denied.
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(b) Basically, the bill neither expands nor contracts the scope of copyright
coverage or protection. Copyrighted works which are subsequently utilized as
designs for useful articles are specifically made eligible fur protection under the
bill. Thus, although a copyright proprietor utilizing his artistic work in this
manner is not required to rely solely Oipon the design law for protecting hiis. sork
as embodied in useful articles, he is afforded the opportunity to seek that type
of protection. Where the proprietor of copyright in a work later embodied in a
useful article obtains registration of the resulting design under the bill, he cannollllt
thereafter claim copyright protection in useful applications of his work.

As stated above, the purpose of Title II Is to achieve the balance required iinthis
area. It seeks to afford moderate protection to original, commercial valuable
designs which may not be considered "inventions", or "works of art". Such pro-
tection is available quickly, i.e., upon the marketing of the product; it is avail-
able without undue expense for the smaller manufacturer. The scope of protection
is no broader than actually needed, extending only to cop3ing and not to iinde-
pendent creation or merely selling. The term is short but generally oufflcient.

I would, of course, be happy to answer any questions the Committee or its
staff has either now or at a later date.

RECENT IHISTORY OF DESION LEGISLATION
85th Congressa

II.R. 8873 (Willis) introduced July 23, 1957, by request of Chairman, Coordi-
nating Committee on Designs of National Council of Patent Law Associations.
86th Congress

S. 2075 (O'"Mahoney-TWYiiey-H-art) introduced ;via3 28, 1959.
S. 2852 (Talmadge) introduced January 19, 19G0.
E.R. 9525 (Ford) introduced January 11, 1960.
H.R. 9870 (Flynt) Introduced January 25, 1960.
Hearings before Subcommittee on Patents, Trademarks and Copyrights of

the Committee on the Judiciary, United States Senate, 86th Congrebs, 2nd Ses-
sion, June 29, 1960.
87th Congress

S. 1884 (Hart-Wiley-Talmadge) introduced May 16, 1961.
H.R. 6776 (Flynt) introduced May 3, 1961.
H.R. 6777 (Ford) introduced May 3, 1961.
Hearing before the Subcommittee on Patents, Trademarks and Copyrights of

the Committee on the Judiciary, United States Senate, 87tL Congress, 1.: Session,
on S. 1884, August 15, 16 and 17, 1901.

Senate Report No. 1725 (Calendar No. 1684), 87th Congress, 2nd Session,
dated July 12, 1962.

S. 1884-passed Senate-J-uly 23, 1962.
88th C'ontgrcss

S. 776 (Hart &Talmnadge) introduced February 11, 1903.
HI.R. 323 (Flynt) introduced January 9, 1963.
II.R. 769 (Ford) introduced January 9, 1963.
II.R. 5523 (Libonati) introduced April 8, 1963.
S. 776--passed Senate-December 6, 1903.
Hearing before Subcommittee on Patents. Tradelnarlis and Cop3s rights of

House Judiciary Committee on December 12, 1963, on II.IR. 5523, 769, 323 [and
S. 776] (Transcript never printed).

IIouse Subcommittee reported bill out with amdlncdmcnts on August 12, 1904-
no report printed.
89th Congress

S. 1237 (Talmhnadge & IIart-) introduced Februar:, d, 1965.
II.R. 450 (Ford) introduced January 4, 1965.
H.R. 3366 (Flynt) introduced January 25, 1965.
Hearing before Subcominittee on Patents, Trademarks and Cope rights of

Committee on the Judiciary, United States Senate, 89th Congress, 1.t Sebi;on,
July 28, 1965.

S. 1237 reported with amendments by Senate Subcomnlitee on July 22, 1966.
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S. 1237 passed by Senate on July 27, 1966.
90th Congress

H.R. 2886 (Ford) introduced' January 18, 1967.
H.R. 3542 (Flynt) introduced January 24, 1967.
H.R. 6124 (St. Onge) introduced Februatry 27, 1967.
H.R. ' 870 (Tenzer) introduced April 3, 1967.

91st Congress
H.R. 3089 (Ford) introduced January 13, 1969.
H.R. 4209 (St. Onge) introduced January 23, 1969.
S. 1774 (Hart) introduced April 3, 1969.
Senate Subcommittee reported Bill out as Title III, S. 543, December 10, 1969.

93:'d Congress
S. 1361, Title III (McClellan) passed Senate September 9, 1974.

[The following communication dealing with the typeface issue
vtts received by the subcommittee from the Register of Copyrights:]

COPYRIGHT OFFICE,
THE LIBRARY OF CONGRESS,
lvashingtton, D.C., June 6, 1975.

Hon. ROBERT W. IASTENMEIEIER,
U.S. tHouse of.Representatives,
Washington, D.C.

DEAR MnB. I(ASTEN-MEIER: In the course of my testimony before your Sub-
committee on Mlay 7, 1975, I was able to comment only briefly on questions con-
cerning works of art and designs, including title II of HI.R. 2223.

I believe that title II, the so-called Design Protection Act, is an important
and much-needed piece of legisiation, and I hope you will be able to schedule
testimony on it during the current hearings. As you know, design legislation has
been pending in Congress even longer than title I, the copyright revision bill
itself, but no House hearings have been held on the question since 1947 and the
last Senate Hearings were in 1967.

Equally important is the related question of protection for the designs of type-
faces, which has become a major point of concern for the Copyright Office. To
the best of my recollection, no issue of protection for typeface designs a, works
of art under the copyright law was raised during the early part of the revision
program, including the period during which the bill was under consideration
by your Subcommittee. I first became aware of typeface design as a major domes-
tic copyright issue in the early 1970's when the widespread introduction of
photomechanical processes for reproducing the printed word promised to alter
the typographic industry radically.

In the Copyright Office, my predecessor, M r. Kaminstein gave serious considera-
tion to industry arguments that we should register claims to copyright in typeface
designs as works of art. We had, and still have, a regulation [37 C.F.R. 202.1(a)]
that lips been interpreted to prohibit copyright registration for typeface designs,
and the Copyright Office was urged either to change the regulation or to interpre.
it differently. Following MIr. Kaminstein's retirement the issue was reserved, but
has been raised again during the past two 'ears, both in the Copyright Office
and in the courts.

Meanwhile, the technological developments In this field were being felt through-
out the world, and resulted in a movement to obtain better international protec-
tion for typeface designers. The United States participated in the development
of, but did not sign, the Vienna Typeface Convention of 1973, which would
obligate members to protect original typeface designs for a minimum of 15 years
under one or another form of isw, speciflcally including copyrighllt protection.

Shortly after I becanie Register of Copyrights, I was once more presented
-with the petition and arguments of domestic proponents of copyright protection
for typeface designs, some of whom had been active in formulating the inter-
national treaty. However, I was also made aware of considerable opposition to
any change in the Copyright Ofllee Regulations to permit registration of type-
face designs. To provide an opportunity for both sides to present their arguments
openly, I held a pul'lic hearing on November 6, 1974, the first rulemaking hearing
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ever held by the Copyright Office, and received testimony on the issues implicit
in any change in the regulations affecting typeface designs. We specifically
requested comnmen · on five points. Written comments were received through
January 15, 1975.

In my closing statement at the conclusion of a highly Informative all-day hear-
ing, I had to say that I felt I was "between a rock and a hard place." A strong
cat was made by each side. Proponents of a change in the regulation sought to
demonstrate the significance of artistry in designing typefaces-a "beautiful
group of letters," and the differences between the typefaces of different designers.
Opponents of any change raised the issues as to the scope of my regulatory
authority, and the practical ramifications of an administrative change in this
case.

Among others, Irwin Karp, Counsel for the Authors' League, insisted that
protection for typeface designs should be dealt ;vith solely as a legislative matter.
He said:

"We also believe that ifMany change ultimately ought to be made in the status
df publishing typography-font and face-it should certainly not be done by the
inflexible method of change in your registration regulations. Neither you or
the regulations have the 'cneacity to cope with multitudinous problems that
would be created ...

"You are not a legislator. You can only say yes or no. Register or not register.
And you can't mediate or modify the impact of that absolute judgment on many
industries and the whole process of disseminating information and culture in
this country."

[Transcript of Typeface Hearing, November 6, 1974, pages 83-84.]
As I indicated at the Office's hearing, I take this argument very seriously. I also

believe that, implicit in the provisions of H.R. 2223 is the hitherto unexplored
q!eistion of whether and to "hat extent typeface designs would be protected
under the language of your revision bill, including the design legislation in
title II. At the Office's hearing I asked proponents and opponents to reflect on
the design bill as a possible solution to the question of protection for typefaces.

From the written comments, two primary issues emerged. First, the term of
protection in the design bill is considered by many to be too short for typeface
de.i.gns; enactment in its present form would not enable us to join the Vienna
Typeface Convention. Some doubt was also expressed as to whetller typeface
designs are within the subject matter of the design bill, since the bill protects
"ornamental designs of useful articles" and the various physical embodiments
of to peface designs might not come NA ithin the bill's definition of "useful articles."

Under the circumstances, I believe it would be Hlighly appropriate for you to
schedule time at your hearings to receive testimony from both sides on the
question of protection for type-face designs under either title I or title II of
your bill.

Finally, I call to your attention the recent, very strong movement among
individuals and groups of artists (painters, sculptors, and creators of fine, graphic.
alnd applied art) for more effective protection. Proposals have been advanced for
amendments to the copyright ann for this purpose, including registry schemes and
oplJrtunities for artists to share in the profits for later sales of their works.
I believe these proposals deserve to be heard by your subcommittee, and that
the current hearings would be enriched by testimony on them.

With my best personal wishes,
Sincerely yours,

BARnARA RINGER,
Register of CopUrights.

COWAN, LTEBowrIT & LATMAN, P. C.,
:Ne'C York, N.Y., July 18, 1975.

Re IM.R. 2223.
Hon. ROBERT KASTENMIEIER,
Clhairman, Subcommnittce on Courts, Citil Libcrties, and Administration of Jus.

tice of the House Judiciary Committee, Washington, D.C.
DEAR MIR. CtHAIRMAN: At yesterday's hearing on the above bill a question

nas raised as to the position taken by me at the hearing before the Register of
Copyrights on the question of copyright protection for typeface designs. At the
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hearing I stated that "[allthough I am expressing my own views on the copy-
right questions raised by the Register of Copyrights, I represent the International
Typographic Composition Association and the Advertising Typographers Asso-
ciation of America, Inc .... "

I-then stated the following: "My clients share my view that creative design-
ing deserves its reward and that such reward is sometimes dependent on federal
statu Jry protection. At the same time, my clients and I believe that copyright is
not the proper vehicle for protection of typeface designs and that the estab-
lished practice of the Copyright Office in refusing registration in that area is
well-founded."

Later In my statement I noted that the National Committee for Effective
Design Legislation "became convinced that a change in legislation was needed,"
and "I frankly think that today's proponents must follow the same route."

In suggesting the legislative route I made particular reference to the design
bill, i.e., H;R. 2223, warning, however, that not all typeface designs "would be
covered by such a bill; nor would protection under that bill be anywhere near
as broad as under copyright." I had also anticipated some of the problems
which w*ere raised in the typeface phase of yesterday's hearing, suggesting to the
Register that "the issues necessarily raised by any change of the present regu-
lations and practice legitimately reflects economics, special antitrust considera-
tions, compulsory licenses and other matters too fearsome to mention."

I trust that the foregoing clarifies the position I took on this issue before the
Register. I enclose a complete copy of niy written statement.

I found the opportunity to testify yesterday a rewarding experience and hope
that my remarks will be of assistance to the Subcommittee.

Sincerely yours,
ALAN LATIMAN.

STATEMENT BEFORE REGISTER OF COPYRIGHTS ON COPYRIGIIT OFFICE REEVALUATION
OF ITS PRESENT PROHIBITION OF REGISTRATION FOR TYPEFACE DES' -" SMn-
3fITTED BY ALAN IATUAN ON BEIHALF OF TIIE INTERNATIONAL mi \APIIIC

OmfPOSITION AssOCiATIOx AND THE ADVERTISINGO YPOGRAPIIIERS ASSuO tTIox,
INC.

Miy name is Alan Latman. I am a member of the law firm of Cowan, Liebo-
witz & Latman, P.C., 2.00 East 42d Street, New York, N.Y. and a member of the
New York and District of Columbia bars. Although I am expressing my own
views on the copyright questions raised by the Register of Copyrights, I repre-
sent the International Typographic Composition Association and the Advertising
Typographers Association of America, Inc., who -e combined membership includes
about 350 small commercial and advertising typographers throughout the coun-
try. The average is well under $1,000,000 in gross sales.

My clients are the "man in the middle". As typographers they buy type fonts,
'traditionally from the name people who sell them typesetting equipment, to
service graphic arts users such as advertising agencies, publishers, printers, pub-
lie institutions, display media and other disseminators of the printed word, and
industry and the public generally.

My clients share my view that creative designing deserves its reward: that
such reward is sometimes dependent on federal statutory protection. At tl. ,ame
time, my clients and I believe that copyright is not the proper vehicle for pro-
tection of typeface designs and that the established practice of tile Copyright
Office in refusing registration In that area Is well-founded.

As the egister bottel, this Is the first occasion where Interested persons have
been given the opportunity to present views in a more or less formal setting on a
question of Copyright Qice practice. To the extent that thils affords the Register
the opportunity to rececTf a broader spectrum of views than would otherwise be
possible, it Is to be commended. On the other hand, the Register may well come to
feel like the sixth grader asked to give a book report on a book about penguins.
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His succinct report was as fullows: "This bookl tells you more about pIenguils
than you want to know."

What I am suggesting is that the issues necessarily raised by any change of
the present regulations and practice legitimately ;fAects econumics, blexial anliti-
trust considerations, compulsory licenses and other matLLrs too fearsb le to mnen-
tion. I have no particular expertise in the technical or economic aspects of tS pog-
raphy. I will, accordingly, focus on the matters within my experience-namely,
copyright principles, particularly in the design area-reserving a fen mnaiutes for
Walter Dew, Executive Director of Advertising Typographers AssoLiatiun, to
present in a nutshell why my clients are here; in other words, A hy my ie% s on
copyrigh' coincide with their view s on the realities of the market place. There are
present in the hearing room today not only lMr. Dew but M3r. Charles .Mullikeii,
Executive Secretary of the International Typographic Composition Association,
Gordon LaFleur, President of that association, antl Charles Mluure, imitlediate
past President of the International Typographic Composition As.w(ciatiun, all
of whom are prepared to answer any questions the Register !lay hasLe oi the
facts of life with regard to typefaces from the loint of view of those %lho bluy
the,., and use them. And we will undoubtedly take advantage of the upplurtliity
to supplement our testimony with written statements.

As the Register knows, my interest and involiement in the field of protection
for creativity in design dates back more than 20 years. This interest for a IiUIIm-
ber of years centered about my r, e as counsel for the National Comnmittee for
Effective Design Legislation, an inter-industry group of designers, manufacturers
and their respective associations, seeking new federal legislation proteLting de-
signs against piracy. The efforts of this Committee are emabodied in Title III of
S. 1361 passed by the Senate two months ago and currently pending before the
House of Representatives. This bill represents, in my view, the best thinking
on an cquitablc and yet effective statutory route for protection of designs of
useful articles.

Based on the arguments I have seen in favor of a change in Copyright Office
practice, the proponents are here today for the same reason the NCEDL went
to Congress. There was a difference, however, in the line-up of prp)untents andl
opponents: In my experience with the National Committee I found the small
companies in every field seeking protection and the large companies tending
to oppose; the reverse seems true in the present situation.' The reason i. that
the Copyright Law, as we know it, simply does not cover all designs of useful
articles, even all creative ones. (Parenthetically, the relatively few designs qual-
ifMing as "works of art" under copyright receive excessive or inappropriate pro-
tection). The NCEDL became convinced that a change in legislation was necde(l.
I frankly think that today's proponents'must follow the samne rout e. Indeed, the
special circumstances surrounding the designing and marketing of typeface de-
signs make these designs about the least likely candidLtes I can think of for
preferred treatment under tne Copyright Law. These circumstances include. (1)
the function of type face-design, and the constraints resulting from that func-
tion; (2) the fact that the ordina.3 observer is generally neither capable of, nor
interested in, making the visual or aesthetic distinctions implicit in a cot, right
., tern. And notwithstanding my disclaimer of expertise, two glaring undisputed

and highly unusual features of the industry: (1) type fonts are traditionally
sold only by the manufacturers of the equipment on Which they are used; (2) the
fonts are not interchangeable or compatible on different equimnent.

The parallel which strikes in traditional copyright terms w; .,u be a radio sta-
tion which could only play songs chosen for recording by the company which
manufactures its turntables. If this parallel seems farfetched because of the
existence of compulsory licensing, I must say that the testimony this morning

I' The line-up of witnesses today Is also significant In that the Authors League and its
counsel Irwin Karp- who are the mort sensitive of anyone In the country to the needs
for protection of creative people-are opposing the change.

r,7-7S-76-.-pt. 2 -22
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kept bringing to my mind the nale of the Aeollan Company which, of course,
posed the threat of a music monopoly in 1908 through its concentration of re-
cording rights.

I believe I can furnish the rationale of my own position by simply addressing
myself to the five areas highlighted it tle notice of proposed rulemaking.

1. Whether type fonts, as "useful ar+icles' can incorporate original design
elements capable of being identified asi ' rorl;s of a..t" within the scope of the
present copyright statute;

The Copyright Office's attempt to construe the statutory term "works of art",
especially as embodied in "useful articles" is found in Section 202.10 of its regu-
lations. As correctly noted in the question, type fonts are "useful articles." They
function as mechanical contrivances to produce legible printed words on a page.
The question itself echoes subsection (c) of this regulation, which provides:

" (c If the sole intrinsic function of an article is its utility, the fact that the
article is unique and attractively shaped will not qualify it as a work of art. How-
ever, if the shape of a utilitarian article incorporates features, such as artistic
sculpture, carving, or pictorial representation, which can be identified separately
and are capable of existing independently as a work of art, such features will be
eligible for registration."

It is this subsection which thus bravely attempts to draw the line between
"'vorks of art"' deemed copyrightable by the Office and attractive designs as hich
are not. The hallmark to protectability of shapes of utilitarian articles i.; the
iLoi poration of "features such as artistic sculpture, carving or pictorial repre-
sentation which can be identified separately and are capable of existing inde-
pelhdently as a work of art." It is difficult to think of any situation which fits this
description less than type fonts, u here the design elements are inextricably con-
iineted to the utility of the font in producing effective type. Mlore independence of
appearance can be found in the snape of a piece of Jensen silveruare, an Iu anes
chair or a Vacheron * atch. IIowever, none of these presumably is a work of art
"xithin the scope of the present law. Neither the silverware, the chair nor the
ixatch "alipears to be within the historical and ordinary conception of the term
art." See Rosenthal v. Stein, 205 F.2d 633, 035 (9th Cir. 1953).

This definition from the Ninth Circuit Stein case (leading to Mazer v. Stein,
347 U.S. 201 (1954)) was, of course, applied to the Court of Appeals for the
District of Columbia in holding that a phonograph record in the shape of a five
pointed star is not a "work of art". Bailie and Fiddler v. bisher, 358 F.2d 425
(D.C. Cir. 1958).

The shape of a letter of the alphabet is no more "art" than the five-pointed
star. And although the notice in the Federal Register refers to recent judicial
developments, I must say that I am not aware of any that have significantly
altered this approach. Since I am not even exactly sure Vehich cases are being
referred to, I would appreciate learning them and having an opportunity to conl-
ment on them.

2. The distinctions, if any, between calligraphy, ornamental lettering, and
typeface designls for copyright purposes;

'Ornamental lettering" presumably involves pictorial or sculptural features
which are separately identifiable and capable of independent existence as a work
of art under the standards discussed in the response to (1) earlier. It is, there-
fore, in sharp contrast to ordinary typeface designs and many often be copyright-
able. I undt -stand, however, that it is impracticable to create and/or market a
typleface design consisting of ornamental lettering and that, accordingly, the
problem is not a pressing one.

I'm not sure what is meant by the term "calligraphy" in the notice. "Callig-
raphy" connotes to me beautiful handwriting or penmanship. In the absence of
hand-drawn, ornamental lettering, I should think es en a beautifully shaped hand-
writing is not copyrightable but I would like to give this matter further thought
if it is deemed of continued importance.

3. Whether a typeface design can, by its nature, incorporate the degree of
originality and creativity necessary to support a copyright;

A negative answer to this question to some extent flows from and overlaps
the negative answer to (1). "Originality" involved in producing an effective al-
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phabet--,r even simply an attractive one-calls to mind the effort to produce
an effective fleurs-de-lis design for a label by the Forstmann Woolen Co. some
years ago. As the Register knows, this effort was found to lack originality (Forst-
nmann lWoolen Co. v. J. W. Mays, Inc., 89 F. Supp. 964 (E.D.N.Y. 1950)).

It is the nature and function of t. peface designs, highlighted by Mr. Solo, as
well as the experience of the C,,. right Office, that justifies the conclusion that
"mere variations of typographic ornamentation, lettering or coloring" are not
subject to copyright. 37 C.F.R. § 202.1. This language merely exemplifies the
§ 202.10 concepts.

When I say the function of a typeface would seem to preclude copyrightable
creativity, I am not suggesting that variations are inmpossible or attempting to
demean the efforts of people like my respected neighbor from Croton-on-IHudson,
N.Y., Ed Rondthaler. But once again it is difficult to think of an article whose
appearance is more affected-if not dictated-by its intrinsic function than a
typeface design. Tile elusihe concept here is that the function itself is a visual
one. But this doesn't make it an aesthetic, nonutiliutrian function in the sense
of the function of a painting. The function of type faces is similar to that per-
formed by the finish on paper, the color of a traffic signal, the reflector on a road
sign or lighting of a sculpture display, all of o bhichll mst be carefully designed
but without copyrightable creativity. Indeed, once again the very onventions

urhich must be observed to make letters recognizable dictate appearance to a
remarkable degree.

We are thus reminded not only of the temperature chart cases. but the printed
circuit boards which I gather are still presented to the Copyright OfC,,e each year.
These attractive mazes look the way they do because of the demands made by
the circuitry involved. Typefaces look the -nay they do because they are designed
to preodce recngnizahle, lPgihl1 pffoetiVP nl!ihnIh)ts.

4. Whether, for purposes of copyright registration, workable standards can
lie established for distinguishing "new " designs hased on previotusly-existing
typefaces from mere copies or minor variants of earlier designs;

I do not think n-orkable standards can be estalli.lhed. But more signiflicnt is
the fact that this question needs to lie ablked. The essence of "copyrigllt regis-
tratiun" as we know- it precludes '"dis'ting,.ulanin g" X orks submitted for registra-
tion from previous works. Thus. the question rellects the dilemma that would
confront the Office if it modified its present policy and regi.tered claims in type-
face designs. The Office vould either have to: (1) Modify its entire approach and
engage in the kind of judgmental activity many people think is beyond its statu-
tory authority2 or (2) register claims in manly designs chichl the Office knons
essentially duplicate previously existing designs.

5. Assuming the potential copyrightability of certain typeface designs, the
practical means of complying vith the formal requirements of the copyright
law as to notice deposit and registration.

Whether practical means may lie devi.sed for complying with notice require.
meants depends on the school of tho.ghllt defining these requirements. See Doyle
et al. "Notice of C ,,yrighlt" 1 Studies on Copyright 237 (Arthur Fisher Memorial
edition 1963). Under the more liberal applroach, a single notice on an entire
font, as it is sold, would be sufficient even if the notice ne er appears on the
printed page. The dangers of innocent infringement have already been covered
by other spieakers.' A stricter approach would perhaps require a notice on each
character each time it is produced. The fact that this oulhi be impracticable does
not necessarily mean that this stricter approach vollld not be followed: it may
nerely illustrate that the copyright statute was never intended to cover typeface

designs.
Deposit and registration may raise other prollems centering about whether

each font of a particular typeface is a separate "work". I gather, for example,

2Thils raises sub dilemmns. e.g.. (a) modification of the Ofice's entire proeedure with
reopect to all X orks of art or even all classes of vworks or (b) inelegant discrimination In
the ease of typeface designs.

TErven greater dangers are created by the fact Lhat "works of art" may be registered
In unpulblished form.
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that different size type sometimes requires variant forms of a design for the
letters to perform their function. Thus, for each design introduced there may
be a dozen different "works" which would arguably be involved, with deposits
and applications for-registration containing appropriate "new mutter" informa-
tion for each.

These problems are, of course, not insurmountable. Again, however, they may
well support the long-held conclusion of the Office that the statute was not in-
tended to covertypeface designs.

I think the foregoing indicates that there is no sound reason to change Office
practice and grant registration to typeface designs, leaving uncovered many
other areas of creative design where the problems are less formidable. I think
typeface designers should join the designers of other products in supporting
the design bill. This is not to say that all typeface designs would be covered by
such a bill; nor would protection under that bill be anywhere near as broad as
under copyright. But the existence and progress of that bill is merely further
confirmation of my view that copyright under the present statute is not the
place for protection of typeface designs.

Mir. KASTEN.XEIER. 1N'ext the Chair would like to call three witnesses
favoring typerace protection: Mr. Joseph Gastel, a copyright attorney,
George Abrams, operator of Alphabets, Inc., a small typeface con-
cern, and Ar. Michael Parker, official of a larger operation, Mergen-
thaler Corp.

Gentlemen, would you come forward, please.
MIr. Gastel, Mr. Abrams. and Mr. Parker, each of you has 5 minutes.

Wh!!ichever of you would like to proceed.
Mr GAS.TILr. I would. IMr. Chairman. Mly name is Joseph Gastel.
MIr. ICASTEN3IFIER. Mir. Gastel, you may proceed, sir. Each of you

has prepared statements which you have made available to the conl-
mittee. Without objection, they will be received and made a part of
the record, and should you care to vary or elucidate upon the state-
ments, you may do so.

TESTIMONY OF JOSEPH GASTEL, COPYRIGHT ATTORNEY, ACCOM-
PANIED BY GEORGE ABRAMS, OPERATOR OF ALPHABETS, INC.;
MICHAEL PARKER, OFFICIAL OF MERGENTHALER CORP.; AND
HENRY LEEDS, COUNSEL FOR MERGENTHALER CORP.

Mlr. KASTE.mrEIER. Incidentally, they are rather short statements.
Perhaps you would prefer to read them verbatim.

3Ir. GAsT.Er,. Yes. This is my preference.
MIr. Chairman and members of the committee, my name is Joseph

?Gastel. I am an attorney and specialize in patent, tradenLark and
copyright law. I represent International Typeface Corp., a developer
and marketer of typefaces. 3My purpose is to present a few thoughts as
to why there should be copyright protection for original typeface
designs.

Broadly, typefaces are the shapes and configurations of letterforms
which are assembled or set to produce printed material of all kinds,
includting advertising copy and text material.

In the past 15 years the typesetting industry has experienced a
tecllnological revolution.

M r. WIracl s. Mr. Chairman, I know it is impolite as well as almost
out of order to interrupt a witness in his statement, but I would-it
would help me so much if I could have a clearer understanding of
what typeface is before you get, into it.
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Mr. GASTEL. Yes.
Mr. IWIGGINS. AS you explained it, sir, I understand it to be just the

letter design and not the process.
IMr. GASTEL. That is correct.
3Mr. WIGGD>s. Just what it appears, like this is-this is a typeface.
AMr. GaSTEL. Yes. The individual members are typefaces and al-

together it is typeset material.
3Mr. WIGGIN.s. Your testimony is going to the individual shape of

the letter itself.
MIr. GASTeIL That is right. Individual shape of alphabets, entire

alphabets.
MIr. WVmIGGINs. I understand. OK. That helps me, 'Mr. Chairman.
MIr. GASTEL. NOw, actually here are what I will refer to as typeface

fonts which I used in phllototylusetting which is a card that is inserted
i ito a machine shojwing a particular alphabet design.

3Ir. KASIENSlEmER. Perhaps it being the case that the panel is not
necessarily familiar with the question, if I may, too, interrupt Mir.
Gastel briefly to read a statement for the record from Dorothy Schra-
der, General Counsel of the Copyright Oflice. It is quite short. It may
help. It is accompanied by a letter and it refers to typeface design.

[The material in question is as follows:]
COPURIGNIT OrICE,

TIIE LIBRARY OF CONGRESS,
IVashington, D.C., May 19. 1975.

Mr. IIRm FUCIIS,
Cotunsel, CommittCe o01 the Judiciarll,
C.S. House of Reprcsentativcs, IWashinglton, D.C.

i)Ea.R Mn. FrclCs: In accordance with your request, I ha e prepared a brief
.sunmnary of the status of the typeface issue. I % ill be gone from the Office until
J.Tne 3. If you need additional information, please contact either Mrs. Wilma
Davis or Mrs. Harriet Oler of my staff.

Sincerely yours,
DOROTIIY Mr. SCIRADER,

(Grneral Counsel,
Copyright Office.

'TYPEFACE DESIGNS

'lThe Regulations of the Copyright Office now in force do not permit us to reg-
iter claims to copyright in "mnere %ariation! of tylpographic ornamentation [or]
lettering . . ." [37 C.F.R. 202.1(a)], and this prohibition has been interpreted
to intlude typeface designs.

Because of technological developments, including widespread introduction of
,llotomechani:al processes for reprouducing the printLed ord, typeface design
"'.iracy" has becomeea serious ecunowmic problem fur those niho originate tyleface
design-designers, manufacturers, and franchisers of designs.

Those affected by "piracy" urge amendment of the regulations of the Copy-.
right Office to permit.registration of typeface designs.

Thlle Copyright Office held a public hearing on November 0, 1974 to receive
l,ulllc comment from proponents and oplonents of a change in the regulation. The
clclosed announcements, Mrl111 and ML-113, gave some background and re-
quested comment on five specific points.

Each side made a strong cabe at the hearing. Proponents demonstrated the
significance of artistry in designing t i, efanes and ebtablihlled differences between
tle typefaces of different designers. Opponents, however, made a major issue of
the scope of the Register's regulatury authority and argued that an administra-
tix t: change could not make the necessary proviskic ns for all of the ramifications of
a change.

The Copyright Office received written comment on the Issue through Janu-
ary 15, 1975. We are in the process of evaluating the testimony given at the hear-
illg and the writtenl comments. No decision has been made one way or the other
by the Register.
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Title II of H.R. 2223 is the Design Protection Act. It is possible that adequate
protection for typeface designs could be legislated by enactment of this bill. The
Register intends to write Mr. Kastenmeier about the relationships between the
typeface design issue and title II and urge hearings on this issue.

[Announcement from the Copyright Office, Library of Congress, Washington, D.C.]

REGISTRATION OF ORIGINAL TYPEFACE DESIGNS

The followihlg excerpt is taken from Volume 39, Number 17G of the Federal
Register for Tuesday, September 10, 1974:

LIBRARY OF CONGRESS

Copyright Office

[37 CFR Part 202']

IMATERIAL .XOT SUBJECT TO COPYRIGHT

The Copyright Office is considering amending § 202.1(a) of the Copyright Office
Regulations to permit copyright registration fur original typeface designs. The
present Regdilations prohibit registration for "mere variations of typographic
ornamentation [or] lettering," and this prohibition is interpreted to include de-
signs for type fonts within its scope.

Trhis advance notice of proposed rulemaking is being issued to facilitate the
widest possible public expression of views on the legal and policy questions iml-
plicit in the possible change in registration practices.

Interested persons are invited to participate in the making of the proposed
rule by submitting suchl written data, views, or arguments as they may desire to
the Copyright Office, Offlice of the General Counsel, lWashington, D.C. 20559. Each
person submitting a comment should include his name and address, and give rea-
sons for his recommendations. A public hearing will be held on November 6, !974,
fropi 10 a.m. to 4 p.m. in room 1112, Building 2, Crystal Mall, Arlington, Virgif,:a.

All communications received on or before November 15, 1974, will be considered
by the Register of Copyrights and the Librarian of Congress before taking actiol
on the proposed rule. If it is determined to be in the public interest to proceed
further after consideratio., of comments received in response to this notice, a
notice of proposed rulemaking will be issued.

The Copyright Office registers claims to copyright in accordance with Title
17 U.S.C. in "writings of authers," that is, original works of authorship in tl:e
form of literary, musical, dramatic, pictorial, and sculptural expression. Type-
face designs have not previously been accepted for registration. In view of de-
velopments in the industry, judicial developments, and conclusion of an inter-
national convention in Vienna in 1973 aimed at an international system of protec-
tion for typeface designs under copyrighllt or other legal theories, it is proppsed
that the validity of the present prohibition on registration for typeface designs
be reevaluated. Comments are speciflcally requested in the following areas:

(1) Whether typefonts as "useful articles," can incorporate original design
elements capable of being identified as "works of art" within the scope of the
present copyright statute;

(2) The distinctions, if any, between calligraphy, ornamental lettering, and
typeface designs for copyright purposes;

(3) Whether a typeface design can, by its nature, i' corporate the degree of
originality and creativity necessary to support a cgpyrlglhc;

(4) Whether, for purposes of copyright registration, workable standards can
be established for distinguishing "next" designs based on previously-existingi
typefaces from mere copies or minor variants of earlier designs;

(5) Assuming the potential copyrilghtability of certain typeface designs, the
practical means of complying with the formal requirements of the copyright law
as to notice, deposit, and registration.

This advance notice of proposed rulemaking is issued under the authority of
section 207'of the Copyright Code, Title 17 U.S.O.

Dated: August 29, 1974.
BARBARA RINaER,

Register of Copyrights.



1017

Approved by:
I,. QUINCY' IUMFORD,

Librarian of Coyngress,

[FR Doc.74-207S9 Filed 9-9-74 ;8:45 am]

[Announcement from the Copyright Office, Library of Congress, Washington, D.C.]

REGISTRATION OF ORIGINAL TYPEFACE DESIGNS: EXTENSION OF COMMENT PERIOD

The following excerpt is taken from Volume 39, Number 223 of the Federal
Register for Monday, November 18, 1974:

LIBRARY OF CONGRESS

[37 CFR Part 202]

MateriaZ not subject to oopyright

This notice extends the period for comments to the notice publisllhed Septem-
ber 10, 1974 139 FR 32631) on the question whether the Copyright Office should
amend § 202.1(a) of its Regulations to permit copyright registration for original
typeface designs.

Requests for an extension of time were made in writing by the American
Patent Law Association and orally by several other interested persons. The ad-
ditional comment time is necessary to permit a full and thorough consideration of
the issues implicit in the possible change in the Regulations. Interested prrsons
are invited to submit writen dalit, views, or arguments to the Copyright (nfflrp
Office of the General Counsel, Washington, D.C. 20559. Each person submitting a
comment should include his name and address, and give reasons for his rec-
ommendations.

All communications received on or before January 15, 1975, will be considered
by the Register of Copyrights and the Librarian of Congress before taking action
on the proposed rule.

The Copyright Office registers claims to copyright in accordance with Title 17
U.S.C. in "writings of authors," that is, original works of authorship in the form
of literary, musical, dramatic, pictorial, and sculptural expression. Typeface de-
signs have not previously been accepted for registration since the present Regu-
lations prohioit registration for "mere variatfons of typographic ornamentatinul
[or] lettering" and this prohibition has been interpreted to include designs for
type fonts within its scope. Comments are specifically requested in the following
areas:

(1) Whether type fonts, as "useful articles," can incorporate original design
elements capable of being identified as "works of art" within the scope of the
present copyright statute;

(2) The distinctions, if any, between calligraphy, ornamental lettering, and
typeface designs for copyright purposes;

(3) Whether a typeface design can, by Its nature, incorporate the degree of
originality and creativity necessary to support a copyright;

(4) Whether, for purposes of copyright registration, workable standards can he
established for distinguishing "new" designs based on previously-existing t7pe-
faces from mere copies or minor variations of earlier designs:

(5) Assuming the potential copyrightability of certain typeface designs. the
practical means of conplying with the formal requirements of the copyright law
as to notice, deposit, and registration.

This advance notice of proposed rulemaking is issued under the authority of
section 207 of the Copyright Code, Title 17 U.S.C.

Dated: November 12, 1974.
BARBARA RIINOER,

Register of Copylrigh ts.
Approved by:

L. QuINcY MIUNFORD,
Librariaon of Congress.

[FR Doc.74-268S4 Filed 11-16-74 ;S:45 am]
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Mfr. KASTENMEIER. I read the foregoing as an introductory preface
to the question before us.

3Mr. Gastel ?
AIr. GAST'EL. Right. In the 15 years, the typesetting industry has ex-

perienced a technological revolution. There has been an extensive shift
from the use of metal type to phototypesetting. In a typical example of
phototypesetting, a machine composes words on photosensitive ma-
terials by photographing successive letters from a master alphabet
font such as we have here, much as a teletype taps out letters line
after line. Phototypesetting excels traditional metal typesetting in
quality, efficiency of production, and in economy.

In accordance w ith the U.S. Constitution, article 1, section 8, Con-
greq ha.as the power to grant authors and inventors the exclusive rights
to their writings ,nd discoveries in order to promote the progress of
the useful arts.

It cannot be denied that typeface design is a useful art. New letter-
form designs are created by typeface designers. It is estimated that the
reasonable cost of designing a single new text typeface-that is, one
that is used for printinc books. or the like-is at least $10,000. This does
not include the promotional cost of bringing the typeface to an inter-
national mnarket, which may amount to anotler $20,000 to $100,000 or

.. :..e. Fen, ,afer ths larger ecxpeniture, tlh ii, tyeface u esigl maly
not be popular enough to justify the investment.

There is a need for new typeface designs to meet the changing re-
quirelientis of the printing, adrertising, publishing, and conlmunica-
tion industries. This need is evidenced by the fact that knowledgeable
businessmen will pay for new typeface designs, although it is esti-
mated that over 10,000 styles are in the public domain an; are free for
use by anyone.

Historicallv, proprietary protection has been provided for type-
face desigls by design patents. It is estimated that in excess of 1,000
U.S. design patents on typefaces have been issued. The fact that design
patents have been granted in the past is of itself evidence that type-
face design is a useful alt and is wvorthy of protection in accordance
with artic.le 1. section 8 of the Constitution.

'There is a real need for protection of typeface designs by means of
copyright. Now that metal type is being replace by printed film fonts,
which are two-dinmensional art rather than thr'ee-dinensional matrices,
it is only appropriate that the protection be in the conventional form
for print ed graphic art, notwitllstanding that design patent protection
is still available. The deficiency of design patent protection is that the
standards for patentability are -very subjective, and each patent can be
challhanmged through long and costly litigation procedures. In contrast,
copyrights are mucl easier to enforce because the proprietary right
is solely against copying.

The need for copyright protection is especially urgent now because
film fdnts ar- being copied very inexpensively by photography
wherleas thlis was impossible with nmetal type. Situations have.already
occurred wlhere an alphabet has been manrketed after the expenditure
of considerable effort and great expense, only to be copied photograplli-
cally with little expense by anotherl and sold at lower prices after the
new alphabet hllas become a success. This practice of unauthorized copy-
ing destroys the type design industry by discouraging the creation of
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new alphabets, especially by smaller typeface design organizations.
This, in turnll, results in slowing of the progress of all industries which
are directly and indirectly dependent on tile use of typefaces.

The major portion of the typographic industry itself has acknowl-
edged tile existence of a valuable property right iil t3 pefaces by volul-
tary licensing. By way of example, International Typeface Corp. has
33 licensees, most of whom are pllototypesetting machine or font nlanlu-
facturers, who pay royalties on unlcopyrighted and unpatentel type-
face designs.

In summary, by providing protection for original typeface designs
by means of copyright, progress of the useful arts will be promoted.
There will be a wholeson.e economic atmosphllere for creating new type-
face designs because the payment of adequate royalties to typeface
designers will be enhanced. The floNw of new typefaces will promote
tile progress of not only the printing, publislhing, advertising and com-
munication industries, but also the progress of other industries and
businesses which rely on the Ioregoing industries for brhnging their
products to market.

MIr. KASTF,I-,EIER. Thank you, Mlr. Gastel.
[Tlle prepared statement of MiA. Gastel follows:]

STATEMIENT BY JOSEPIH GASTEL, ArTORNEY, INTERNATIONAL TYPEF ACE CORP.

;Mr. Chairman and .Members of the Committee: My namne is Jo.seeph CGastel.
I am an attorney and slecialize in patent, trademark and colop right lau. I repre-
sent International Typeface Corporation, a developer and narkteter of type:fa.es.
MIy purpose is to present a few thoughts as to \%hy there lluuhil be copyright
protection for original typeface designs.

Broadly. typlefaces are the shalpes and configurations of letterfornls which are
asbeml)bld or set to produce printed material of all ]inds inhllldillg ad elti.ing
copy and text material.

In the past 15 years the typesetting ,iitusbry has experienced a technological
revolution. There has been ain. extc..,i e shift from the use of metal tyl.e to photo-
typesetting. In a typical exalmple of phototypebettingq,, a maidiine otlimpubes u ords
on photosensitive materials by phlotographlilg succtL.bi'e letters from a nlliatcr.
alphabet font--miuch as a teletype taps out letter. line after line. Phototlpeset-
ting excels traditional metal typesettilag in quality, efnicienty of produ.llkon and
in economy.

In accordance with the United States Constitution, Article 1, Section S, Cm-
gress has the power to grant authors and inventors the exclusive rightb to their
writings and discoveries in order to promlote the progress of the iscful art6.

It cannot be denied that typeface desigif is a useful art. New letterforin de-
sign, are created by typeface designers. It is estimated that the reasonable cost
of designing a single new text typeface is at least $10,000. Thib doeb not include
the promotional cost of bringing the typeface to aln international inarket, hllich
may amount to another $20,000 to $100,000 or more. hEven after thih. larger ex-
penditure, the new typeface design may not be popular enough to justify the
investment.

There is a need for'new typeface designs to meet the changing reiltdirements of
the printing, advertising, publishing and communication industries. This need
is evidenced by the fact that knoledgeablk l,usinessnmen will pay for new t3 pe-
face designs, although it is estimated tlat over 10,000' styles are in the public
domain and are free for use by anyone.

Ilistorically, proprietary protection has been provided for typeface design.s by
design patents. This protection originated when type was manufactured in metal.
It is estimated that in excess of 1,000 United States design patentb on typefaces
have been issued. The fact that design patents have been granted in the Ipast
'is of itself evidence that typeface design is a useful art and is worthy of pro.
tection in accordance with Article 1, Section 8 of the Constitution.

There is a real need for protection of typeface designa by means of copyright.
.Now that metal type is being replaced by printed film fonts, %Nhich are two-di-
mensional art rather than three-dimensional matrices, it is only appropriate that
the protection be in the conventional form for printed graphic art, notwithstand.
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ing that design patent protection is still available. The deficiency of des'gn patent
protection is that the standards for patentability are very subjective, nd each
patent can be challenged through long and costly litigation prucedures. In con-
tract, copyrights are much easier to enforce because the proprietary right is sole-
ly against copying.

The need for copyright protection is especially urgent now because film fonts
are being copied very inexpensively by photography, whereas this was impossible
with metal type. Situations have already occurred c here an alphabet has been
marketed after the expenditure of considerable effort and great expense, only to
be copied photographically with little expense by another and sold at lower
prices after the new alphabet has become a success. Thins practice of unauthorized
copying destroys the type design industry by discouraging the creation of new
alphabets, especially by smaller typeface design organizations. This, in turn, re-
,ults in slowing of the progress of all industries qwhich are directly and indirect-
ly dependent on the use of typefaces.

The major portion of the typographic industry itself has acknowiedged the
existence of a valuable property right in typefaces by voluntary licensing. By
way of example, International Ty.peface Corporation has 33 licensees, most of
whom are phototypesetting machine or font manrfacturers, who pay royalties
on uncopyrighted and unpatented typeface designs.

In summary, ,by providing protection for original typeface designs by means of
copyright, progress of the useful arts will be promoted. There will be a whole-
some economic atmosphere for creating new typeface designs because the payment
of adequate royalties to typeface designers will be enhanced. The flow of new
typefaces will promote the progress of not only the printing, publishing, advertis-
ing and communicatioL industries, but also the progress of other industries and
businesses which rely on the foregoing industries for bringing their products to
market.

[Subsequent to the hearing the subcommittee received the follow-
ing letters dated July 28 and Auglst 8, 1975, from ir. Aaron Burns,
presidint of the International Typeface Corp. The exhibits to the
July 28, 1975, letter have been retained in the subcommittee files.]

INTERNATIONAL TYPFACE CORP.,
New York, N.Y., July 28, 1975.

Mr. HERnERT Fuc]ns,
C'ounscl to the Subcomnmittee on Courts, Civiq Liberties, and the Administration

of Justice of the Committece on the Judiciary of the House of Representa-
tives, 'Washington, D.C.

DEAR. IR. FucHs: At the public hearings held on July 17th, certain statements
made by Mr. Daniel Ebenstein on behalf of Leonard Storch Enterprises, Inc.,
contained misinformation about International Typeface Corporation.

At the hearings there was no opportunity to refute these allegations. Follow-
ing your request I am submitting this letter so that the true character of our
company and its business may be known to you and the Committee.

It is believed that at the root of Mr. Ebenstein's effort to discredit Interna-
tionan! Typeface Corporation and others who ndvocate protection for type de-
qign%, is his client's practice of manufacturing puototypesetting film fonts by
the direct "contact copying" method-in which the copy is made by photographic
reproduction of another's font, thereby appropriating all of the basic work which
went into the font without incurring any of the expense. (See Exhibit A) No
amount of verbiage can obscure the fact that copyright protection of typefaces
threatens the business of Mr. Ebenstein's client.

By way of background, in 1970 International Typeface Corporation (ITC)
was formed to utilize the talents of IIerb Lubalin, an internationally known de-
signer, Ed Rondthaler and his company, Photo Lettering, Inc., a pioneer in photo-
typesetting for 40 years, and myself, a specialist in typographic design and
advertising promotion.

ITC provides a service for typographic companies wherein all creative design,
designers' royalties, unitizing and promotion costs for new typeface designs pro-
duced by ITC are initially borne by ITC. These costs are recovered by ITO
through a license fee paid by subscribers. This license fee is usually a one-time
payment based on the sale of each font. Substantially the only cost Incurred by
each subscriber is that of manufacturing the font. Thus no single manufacturer
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bears the staggering costs associated with each new alphabet design because
such costs are distributed among many manufacturers.

ITC's service offers manufacturers a selection of new or expanded alphabet
families designed by professionals, unitized artwork for these designs as required
by well established industry practices, and a complete advertising, sales promo-
tion and marketing program whicl. promotes and publicizes ITC typeface designs
ori a world-wide basis. Thus small companies which do not have facilities for
creating new designs can offer theIr clientele new ITC typefaces at the same time
that these are offered by their lazge competitors. Each ITC subscriber selects only
those new typefaces which he desires and pays license fees to ITC only after such
products are sold; there are no minimum requirements.

With the foregoing novel concept, for the fi :st time since the introduction of
phototypesetting, designers of alphabets could {,et a wide distribution of their de-
signs and obtain a larger royalty return than was available to them through any
other source. Previously, if the3 designed an alphabet exclusively for any one
nanufacturer and it was not made anailable to other manufacturers, it would
be copied and the designer would lose the royalties.

The size of the number of companies having typesetting equipment is larger
than set forth in Mr. Ebenbtein's presentation wherein mention is made of 1,600
t3lugraphers for indicating the bize of the industry involved. This number rep-
resents just the tip of an iceberg in comparison. There are many more concerns
and organizations involved in the use of typesetting equipment and all kinds of
fonts. For instances, there are 10,000 newspapers who use typographic equip-
iuent for their own publications and many for other commercial use. There are
over 25,000 commercial printers, Imost of whom have some type of typographic
e;quipment requiring fonts. It addition, there are tens of thousands of firms like
in.surance companies, department stores, banks, manufacturers, distributors and
other commercial establishments who now vhave typographic equipment of some
kind using fonts and many more Ni ho are planning installations of this type. One
very prominent user is our government itself.

The market we are discussing is not 1.600 users of typographic equipment, but
is nearer 50,000 to 60,000 and an anticipated increase according to my best knowl-
edge to over 100,000. This is why, n hat we do now with alphabet copyrights, is so
ery important. The use of alphabets is increasing every day. It is important to

protect designers on authorship of alphabets to encourage this huge expansion
that is coming and which requires their talents.

Enhlosed with this letter is a collection of prir.-ed materials and documenta-
tions produced and issued by ITC since its format on. This material is submitted
as evidence of the true nature of ITC's businecs and its methods of operation. It
documents the pattern of growth of ITC in the area of typeface design, marketing,
and in particular, its role in an industry-wide campaign against typeface de-
sign plagiarism.

This material will clearly disprove and refute the false, misleading and ir-
responsible statements that are contained in AMr. Ebenstein's "paper" presented
to the Committee and which are the cause for this letter.

As an independent source of typeface designs for filmhn font manufacturers, ITC
has grown from eleven subscriber-manufacturers to its present clientele of 33,
embracing virtually all the important manufacturers in the industry.

The growth of ITC has been as slow as it has been modestly successful. Orig-
inally, it was our intention to release one new text typeface each month. In prac-
tice, however, only ten new text typeface families have been introduced in five
x.ears, a very modest addition to the existing library of typeface designs. The
reason for this small number of typeface releases is testimony to the great
anmounrt of time and expense that ITC has encountered in developing and market-
ing each new typeface.

None of ITC's typefaces are protected under present laws. ITC has copyrighted
its printed specimen literature and has trademarked the names of some of its
typeface designs.

Contrary to Ir. Ebenstein's allegation on page 27 of his statement, in which
he described ITC as "a cartel of manufacturers operating under the name of
International Typeface Corporation (ITC;", subscriberslip to ITC is and has
always been open to all film font manufacturers following ethical practices and
was not, as IMr. Ebenstein claims. "set up by a group of manufacturers for their
own exclusive advantage." (See Exhibits B and C) ITC has always solicited and
welcomes new subscribers and is always in the process of doing so. It is ornl?
ly obltnining the maximum number of subscribers that ITC realizes its greatest
financial potential.
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'Mr. Ebenstein's client, Leonard Storch Enterprises, is an independent film font
manufacturer, who on several occasions has approached ITO regarding sub-
scribership.

Leonard Storch Enterprises has manufactured, by "duplication" methods (con-
tact copying), film fonts that are sold for machines manufactured by the Alpha-
type Corporation of Skokie, Illinois. In addition, according to our knowledge, in
recent months Leonard Storch Enterprises has released a typeface which was
not contact copied from a font originally manufactured and previously released by
the Alphatype Corporation.

In 1972 Mr. Storch requested a meeting to discuss the possibility of his firm
becoming a subscriber to ITC. The meeting was heldat which time the nature of
ITC's structure was explained to MIr. Storch. Subscribership was offered to MIr.
Storch at that time under the same conditions offered to all ITC subscribers.

Following this meeting a letter was received from Mir. Storch, (Exhibit D)
in which he e-pressed his willingness to join ITC pro tided an agreement
could be reached on terms and conditions which nutlld be mutually beneficial.

At the meeting which had preceded this letter, Mir. Storch was informed
that to be eligible for ITC subscribership he would have to be able to manu-
facture ITC products only from "artwork or drawings supplied by ITO". This
is a requirement made of all subscribers to ITC's services and is part of the
standard ITC/Reproducers agreement, Paragraph 3. (See Exhibit E.) This
practice of making the ITC products from the artwork supplied by ITC insures.,
the fidelity and quality of the final font and guarantees to the ultimate con-
sumer that the fonts authored by the manufacturer are true.

ITC has only two requirements which it stipulates in its agreements with all
subscribers: the one of orginal manufacture Stated above, the other that license
fees shall be paid to ITC for each film font or type product sold. The amounts of
license fees are determined by fil'h font classifications and are in no way diserimni-
natory. ITC licensees select only those typefaces which they desire; there are Ino
minimum requirements. All manufacturers whose products are in similar cate-
gories are required to Iay the same license fee. (See Exhibit F-ITC New
Royalty Structures)

Mir. Storch in a follow-up phone call to ITC, asked if ITC would object to a
printed survey (Exhibit G) he wished to make amiolgst his customers concerning
Leonard Storch Enterprises' possible memberblhip in ITC. Although this nas
the first time this request had ever been made of ITC, we told UIr. Storch we N ould
have no objection.

Since MLr. Storch's businesss at that time involved the manufacture of dupli-
cated Alphatype film fonts and sold at prices far below those s. :d by the Alphla-
type Corporation, such a survey worded as it was. in our opinioun, did not cullsti-
tute a sincere effort to secure support amongst hib customers for subscriberblip
to ITC.

However, we did not express these sentiments at that time to IMr. Storch. We
believed sincerely that. while MIr. Storch's mnethldsb %ere somell hat unorthodox,
if he qualified and wislied to become a subscriber he v-ould be accepted.

Although MIr. Storch's ethical business practices were also questioned by ITC,
opinion was sought by ITC at that time from two legal counsels and ITC was
informed of the advisability of accepting Mr. Storch as an ITC subscriber, should
he wish such subscribership.

Copies of these legal opinions, Exhibits II and I are submitted to acquaint the
Committee with ITC's awareness and concern for possible vit,' xtions of tihe
Sherman and Clayton Acts, and that in the opinion of ITC's counsel, no action
ever taken by ITC has been in violation of these Acts or in opposition to its coun-
sel's guidance.

Accordingly, several months later, ITC contacted MIr. Storch, by phone, to
follow upon his interest in ITC subscribership.

Mr. Storch informed ITC that he was no longer interested in subscriber.hip
since the overwhelming majority of responses to his survey had proved negative
to his·jIiningITC. The matter was left open for MIr. Storch to join ITC in the
future if he wished to do so.

Almost two rears lanter, in April of 1974, Sir. Storch contacted Mhr. Rondthaler,
'Chairman of ITC, to renew discussions concerning his company's ulbscriberblup
inITO.;

At that time I was in the hospital recovering from a heart attack. iMr. Road-
thaler informed nme of Mir. Storch's request Ajd in June of 1974 I called Mr. Storch
to discuss the matter by phone.
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MIr. Storch offered to visit me at my home, where I was recuperating. After
five hours of friendly and % hat had seemed like satisfactory progress, MIr. Storch
told'me that his purpose for seeing me was not to join ITC, but to suggest that ITC
and Leonard Storch Enterprires form a separate business together, and hoped
that wecould explore such avenues.

I was surprised and disappointed, and told MIr. Storch that had I known the
real purpose of his visit, I Nsould have spared us both the time and myself the
unnecessary energy. That n ab the last time I spoke to Mir. Storch and I ha e not
been contacted since by him coi.-erning his subscribership in ITC:

In MIr. Ebenstein's statement on page 27, MIr. Storch claimed that "a $5,000
'-ontribution' was expected of him for subscribership in ITC. This fund to be
used to change Copyright Law." This allegation is not only false, but also infers
that a form of blackmail xwas used by ITC against MIr. Storch. ITC asks that our
denial of this unjust accusation be brought to the attention of the House Com-
mnittee and that it be made a part of the Record.

Furthermore, Mr. Ebenstein, on page 30 of his "paper", stated that his client,
Leonard Storch Enterprises sought an opinion on the legality of ITC's activities
from Anti-Trust counsel. This opinion, made by Well, Gotshal & MIanges, and
dated June 11, 1974, states:

"DEAR MB. SIORCH: Our understanding of the facts. based on our meeting cith
you and the matcrials protided., (italics ours regarding the background of the
phototypesetting industry, Leonard Storch Enterprises, Inc ("Storch") and
ITO are set forth below.

"... In suimmary... to the extent that our understanding of the facts set forth
a,ove is accurate, membership in ITC could subject a member to serious potential
liabiiity ittid under current circumstances, should be avoided . . ." (italics ours)

JTC wishes to call to the attention of the Committee, that the "opinions" pre-
sr.nted by Well, Gotshal & Manges are based on limited information provided
.,olely by MI;. Storch, and therefore should not be considered without a knowl-
edge of the nmaterials and information submitted by ITC with this letter.

For the purpose of clarifying some of the facts set forth in the Weil, Gotshal
& BManges "opinion", we wish to submit the following remarks. A detailed re-
bpoulle to the "opinion" u ill be submitted to the Justice Department in due course.

In the Weil, Gotshal & MIanges opinion, on page 3 it is stated:
"We understand that such typographers have also been advised, either directly

by ITC or indirectly by ITC subscribers and others in the industry, that Storch,
or an3 one makling unauthorized use of fonts or faces offered by ITC or members
of ITC, may be guilty of violations of law and could be subject to law suits,
monetary judgments, and injunctions preventing them from using fonts unauthor-
ized by ITC."

ITC has never made any such statements nor has it authorized anyone to do
so in its behalf.

O()n page 4 (of the Weil, Gotshal & Inanges "opinion", only part of the contract
proision pertailning to cop3lright attribution is stated and is misleading. The
full statement is shown in Exhibit E, paragraph 7-"Tlle Products of the Re-
pro,ducer shall bear copyright attribution to the International T pleface Corporal-
tion. Attribution sh..:l consist of the statement "Under license from International
Typeface Corporation" and if ITC notifies the Relproducer that it has obtained
copyright protection covering such products, the notice "C \year) International
Typeface Corporation".

Reference is made in both MIr. Ebenstein's "statement" and the "opinion" by
'Veil, Gotshal & MIanges to the tpeface called Souvenir. The asbertion has been
made that this is an old typeface and has been merely "reintroduced" by ITC.
In the Well, Gotshal & Manges opinion, page 0, it is stated ". . it is not a newly
designed typeface."

ITC wishes to submit Exhibit J, (correspondence with American Type
Founders, Inc., dated September 9, 1971) in which permission is granted to ITC
by ATF to license Souvenir for release to ITC subscribers. In addition ITC pays
to ATF a royalty on each font sold by the manufacturer of such fonts.

Souvenir had originally been created by ATF in only one weight and was
designed in 1914. No italic version had been designed nor had any additional
weights been created.

ITC commissioned the creation of four weights three of them new, complete
with four new itali~c. A booklet showing all weights and attributing original
ownership for Souvenir to ATF appears in Exhibits IC and L. The Souvenir
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family was issued by ITC in 1971 and has since become a widely popular and
successful typeface design.

Leonard Storch Enterprises sells Alpllhatype contact copied film fonts of ITC
Souvenir under the Storch brand name of "Jenny". Simply put, ITC contacted
ATF, obtaining permission to use the name Souvenir and its basic letter form,
then ITC drew three new Ronlan weights, plus four new italics, unitized them and
offered them as new designs to all its ITC subscribers. ITC promoted the new
designs. After they became successful Leonard Storch Enterprises simply pLoto
contact-copied an Alphatype font and bold it under his name of "Jenny".

The Weil, Gotsbal & Manges "opinion" makes reference to the ITC newspaper,
"UI&lc'. The opinion states that "ITC controls the distribution of 'U&lc' and
sells advertising space to ITC subscribers."

ITC wishes to state that 80,000 copies of the newspaper are printed a.ld J,s-
tributed free of charge. (Back issues are sold only inl response to special pur-
chase orders.) Subscription to U&lc is free to anyone who requests, by letter,
to be placed on the U&lc mailing list and is not restricted as the word "con-
trolled" might indicate.

Furthermore, advertising is sold to non-ITC subscribers as well as subscribers.
(Exhibit M--First five issues of U&lc produced to date)

ITC has been active in attempting to prevent unauthorized production of
typefaces. On page 7 of the Weil, Gotshal & 'Manges "opinion", the following
statement appears: "We understand that the efforts outlined above are typical of
the activities of ITC to prevent producers of fonts from beiilg able to finad cus-
tomers for their products unless the producers agree to join ITC or to refrain
from producing fonts bearing ITC created (or adopted) typefaces."

This statement alleges that ITC has attempted to restrain the sale of all type-
faces produced by manufaeturers other than those belonging to ITC. This ftat.e-
ment is false and misleading and is x ithout basiL We categorically deny the
insinuations implied therein. Exhibits N, 0, P, Q, R, S submitted as samples
of efforts to discourage typeface plagiarism by ITC, The Association Typo-
graphique Internationale. and Klaus F. Schmidt.

Reference is made in the "opinion" to the Typeface Guild, a marketing con-
cept which was created by ITC which was never consummated. Lack of cubtonler
interest in response to a survey conducted by ITC led to the cancellation of this
project.

ITC finds no fault with the accuracy of the statements made by the other
opponents, Advertising Typographers Association, International Typographic
Composition Associotion or that of Alfred II. Wasserstrom, Esq.

The arguments presented by these groups tiere presented fairly and should
be considered by the Committee together N^ith all the evidence I,rebented by the
other witnesses who appeared at the hearings.

In conclusion, we should like to inform the Committee that the goal of ITC
from the very beginningl has been to demlonstrate that it is possible to maintain
a high ethical standard in the "typefounding" business.

In our effort to promote these ethical standards ITC has come to be regarded,
by some, as a policeman. Thib is a great mistake. We cannot police for the entire
industry, nor have we ever attempted to . sume this position. The best lie have
tried to do is police ITC's alphabets and to develop ITC as a "showcase" for the
industry.

The only means by which ITC has been able to gather support for these
ethical standards has been to tell the facts . . . to give slide public:try-in the
ab8encee of copyright rcgi.tration-to the name and legitimate source of each
new ITO typeface design.

With this publicity, booklets and advertisements, ITC has been able to acliie; .
widespread recognition for the true originators of its typefaces. Tli. has created
problems for the typeface copiers who have found it increasingl. difficult to sell
copied versions of original ITC t.3peface designs, to a public that is no longer
uninformed.

ITC, as well as many others in the graphic arts industry, have used the
freedom of the press to inform the public. It is this freedom of s!eech that the
copliers of typefaces desire to still.

To demonstrate the various types of alphabets already in existence and the
manner in which they can be classified, ITC submits Exhibt T.

ITC is in favor of full protection for designs of alphabets through copyrights.
We would prefer registration under Title I lbIt would accept Title II if alphlabets
could be protected for 15 jears to be acceptable under World Copyright Agree-
ment.
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Copyright registration would merely establish presumed authorship.
Insofar as the mechanics of copyright registration is concerned, ITC believes

that registration shoulJ be granted automatically to any persolis swearing in
the application form that they possess the original artwork and will keep it
available for ten (10) years from the date of that application. No type of
search n oulu Je necessary since it would be totally impossible for two persons
to draw exactly the same alphabet. There would be differences regardless of
what the original inspiration was used as a base.

Opponents of copyrights cite the fact that exclusivity granted to authors or
designers of typefaces can create discriminatory practices. All the major equip-
ment manufacturers stated publicly that they would license their copyrigllted
alphabets to quanli.ied manufacturers, thereby pruvid;ng universal availability.

Thank you for giving me the opportunity to make these comments. I respect-
fully request that this letter and all its L:aterial be prcbented to members of the
Committee for their consideration and be made a part of the Record.

Very sincerely,
AARON BURNS,

President.

IN;TEPNATIONAL TYPEFACE CORP.,
New York, N.Y., August 8, 1975.

Hon. ROBERT 'W. KASTENMEIER,
Chairman, Stubcnzmmittce on Patcnts, Trademarks, and Copyrights, tHouse of

Represcntatives, Judiciary Conmmittee, HIouse of Rcpresentatives, Wash-
ington, D.C.

DEAR SIR: On July 28th I sent a letter to ?Mr. Ilerbert Fuchs outlining ITC's
positiol concerning tSpeface copyright protection and ansaneing numerous alle-
gations made by Mir. Daniel Ebenstein, including tLube iehttl;e to anti-Lit-.i
investigation, made in his presentation for Leonard Storch Enterr,rise.:. A ctl,
of this letter is attached for your information; without the exhibits which
accompanied it.

The heart of ITC's desire to obtain copyright protection for typeface deiMlgns
is to elimi..ate the practice of unauthorized photo or contact cop. ing of typeface
fonts which deprives the originators of fonts of a fair return for their labor.

An original typeface font and a duplicate copy which was mlade by the contact
copy process is enclosed hereith to demlonstrate the ease with \xhicll the ba.sic
work product can be duplicated.

The cost to produce the first original master as shown here may be $10.000 or
more. The cost to produce the contact copied N erbion as bllhon mould be alpprox-
imnately 25¢.

Also enclosed for your background. information are a number of a.ticles by
diverse authors % hich have appeared in \arious publications. These articles
provide background material which nmay be helpful for sour consideration of the
matter of typeface copyright protection.

I would be very pleased to provide you with any further information or
materials which, a 'night desire relative to this matter.

'ery truly. .rs,
A.RnoN Bunss, President.

Enclosure.

/Mr. KASTENMEIER. NOw I will call on MIr. George Abrams.
3Mr. ABRAMaS. 3Mr. Chairman, may I offer these alphabets and ads for

the committee's examination ?
fMr. Chairman, may I proceed ?

Mr. IIAS1 NMErER.. Please.
[Mr. ABPars. MIr. Chnirman, members of the committee, and coin-

sel: AIy name is George Abrams. I am the president of Alphabets, Illc.
M3y company produces new original alpllLubt designs and sets head-
lines and subheads using these faces. In addition, we offer over a
thousand selective typefaces that are in the public domain.

As an artist whose entire lifetime has been devoted to the drawing
and design of l.tterforms, I ain grateful to you for the opportuaity to
present the position of hundreds of type designers like myself. Y3riefly,
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I have created numerous original alphabet designs, some of which are
l)resent here for you to see. Because I work with and create for pub-
lishers, advertising agencies, printing companies, and other segments
of the graphic communications industry, I am sensitive and responsive
to the needs for new type styles.

Strange as it may seem, some tend to take typefaces for granted as
if they emerged on the eighth day, forgetting that an artist can spend
thousands of hours in draw:ng a complete alphabet. The production
of an original alphabet of letters, quite apart frori the considerable
time spent in conceiving the form, requires utmost skill and may take
as long as 6 months of drawing. The rendering and inking would
occulpy only several weeks of my time. Juxtaposing different letter-
forms with one another in order to insure confluent readability takes
many months to complete.

At" s' hearing, I would like to show just five originals of alpha-
bets : designed presently in use for advertising clients as well as
for hN'.sweek magazine who specificall; commissioned an alphabet
based on the masthead "Newsweek" which I had previously drawn.
Also, I will show some examples of advertising, each of which lias its
heading in a typeface that came originally from my drawving table.

It is a fact that advertisers are constantly interested in the develop-
ment of new typefaces in older to achieve a competitive advantage in
marketing. Iowever, because of lack. of adequate protection under
existing law, my skill is available to only a limited clientele.

I have presently a large number of new original designs which I
would be pleased to offer t 3 pe manufacturers. 1Under conditions that
obtain today, I am reluctant to do so. The moment my alphabets ap-
pear in advertising they become public domain. Several of my original
designs already have been copied, some debased, with no compensation
to me except the fear that any time I come ,at with a new design some-
one would photocopy my efforts for his own market.

By copying, I mean actually photographing from my prints and
rel)roductions without chanling any aspect of letterform. And it is
perfectly legal to do so under present copyright law. I must admit
being discouraged and disappointed.

The printing equipment manufacturer finds himself in a similar
position and I believe the public is being shortlhanged and depiived
of the artistry of typeface designers. The main incentive for the artist
is the likely sale of his fonts through adeqlnate royalty arrangements
to foundries and equipment manufacturers for world market. With
copyright protection my involvement would extend beyond the present
limited number o7 companies I-serve. I would devote all my time to the
sinmular effort of creating new and exciting typefaces.

Fair compensation to an author for the fruits of his labor is an en-
couragement that our society has always recognized. With copyright
for original typefaces assured, I foresee a new climate of incentive
that will enhance the dignity of everyone concerned.

Thank you again for the opportunity to present my artwork and
comments.

Mfr. IAsTENMEErrR. Thank you, lir. Abrams.
[The prepared statement of Mr. Abrams follows:]
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STATEXMENT OF GEORGE ABRAMS, PRESBIDENT, ALPIHABETS, INC.

SMr. Chairman, 5Members of the Committee, and Counsel: My name is George
Abrams. I am the president of Alphabets Inc. My company produces new original
alphabet designs and sets headlines and subheads using these faces. In addi-
tiun, we offer over r thousand selective typefaces that are in the public domain.

As an artist whose entire lifetime has been devoted to the drawirng and design
of letterforms, I am grateful to you for the opportunity to present the position
of hundreds of type designers like myself. Briefly, I have created numerous
original alphabet designs sume of which are present here for you to see. Because
I h urk with and create for publishers, advertising agencies, printing companies
and other segments of the graphic communications industry, I am sensitive and
responsive to the needs for new type styles.

Strange as it may seem, some tend to take typefaces for granted as if they
emerged on the eighth day, forgetting that an artist can spend thousands of
hours in drawing a complete alphabet. The production of an original alphabet
of letters, quite apart from the considerable time spent in conceiving the form,
requires utmost skill and may take as long as six months of drawing. The
rendering and inking would occupy only several weeks of my time. Juxtaposing
different letterforms with one another in order to insure confluent readability
takes many months to complete.

At this hearing I would like to show just five originals of alphabets I've
designed presently in use for advertising clients as well as for Newsweek Maga-
zine Nsho specifically commissioned an alphabet based on the masthead "News-
w[eek}" hich I had previously drawn. Also, I will show some examples of adver-
tisiing each of which has its headir.ng in a typeface that came originally from
my drawing table.

,Examples of original alphabets and ads to be offered to Committee for
examination.)

It ib a fact that advertisers are constantly interested in the development of
inew typefaces in oider to achieve a competitive advantage in marketing. HIow-
ever, because of lack of protection under existing law my skill is available to
only a limited clientele.

I have presently a large number of new original designs which I would be
ileased to offer type manufacturers. Under conditions that obtain today, I am
reluctant to do so. The moment my alphabets appear in advertising they become
public domain. Several of my original deslb'ns already have been copied, some
debased, with no compensation to me except th:e fear that any time I come out
faith a new design someone would photocoI)y my efforts for his owln market.

By copying, I mean actually photographing from my prints and reproductions
w ithl:out chang-ing any aspect of letterform. And it is perfectly legal to do so under
present copyright law. I must admit being discouraged and disappointed.

The printing equipment manufacturer finds himself in a similar position and
I believe the public is being shortchanged and deprived of the artistry of type-
face designers. The main incentive for the artist is the likely sale of his fonts
through adequate royalty arrangements to foundries and equipment nanufac-
turers for world market. With copyright protection my involvement would extend
bleyolnd the plresent limited number of companies I serve. I would devote all my
time to the singular effort of creating new and exciting typefaces.

Fair compensation to an author for the fruits of his labor is an encournage-
Iearnt that our society has always recognized. With copyright for original type-
fanes assured, I foresee a new climate of incentive that will enhance the dignity
of everyone concerned.

Thank you again for the opportunity to present my artwork and comments.

Mir. IASTENMEIEIR. MIr. Parker.
LIr. PARKEIR. Mry name is MIike Parker and at my left is our copy-

right counsel, Ilenry Leeds of Washington, D.C.
WVith your indulgence, lMr. Chairman -

fMr. KASTEN3rEIER. MIr. Parker, may I interrupt you. I regret to do
this, but ewe have a vote on the ITouse floor, and rather than hope that
you might finish while we are all still here, I think the better course
of action is for us to recess at this monlent, to return in about 10 min-
utes and reconvene at that time.

57-7S-- -70-pt. 2-23
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Mr. PARKER. Thank you, Mr. Chairman.
Mr. KAsTEMmEIER. We shall recess until 11:40 a.m.
'[A brief recess was taken.]
Mr. ICASTENM0IER. The committee will reconvene. When we recessed

at 11:20 a.m., we were about to hear from Mit. Mike Parker, director
of typographic development for the Mergenthaler Linotype Co., and
you were identifying your counsel at the time and about prepared to
start your remarks, Mr. Parker.

Mr. PARKER. Thank you, Mr. Chairman.
At my left is copyright counsel, Henry Leeds, of Washington, D.C.
Although I may not sound like it, I am an American. I am director

of typographic development for the Mergenthaler Linotype Co.
With your indulgence, Mr. Chairman, I would appreciate a few mo- .

ments to clarify what we are talking about today in protecting type-
faces. I direct your attention to page 1 of the statement submitted by
Mergenthlaler to the Copyright Office in support of the registrability
of claim of copyright in original typeface design. A copy of the state-
ment is of record before you.

As stated then, the term "typeface" means a set of designs of (a) let-
ters ahnd alphabets as such, witlh their accessories such as accents, and
pnmctuation signs, and (b) numerals and other figurative signs such
as conventional signs. symbols. and scientific signs, which are intended
to provide means for composing texts by any graphic technique.

A. typeface is distingutished from other types of lettering in that
it is used for setting a page of text. By necessity there must be care-
fully orchestrated, consistent repeating of design elements in the
characters so as to produce a harmonious impression regardless of the
combinations in whlich the specific characters are used.

To further illustrate typeface, you have before you a copy of a grid
bearing a font of a typeface. In other words, a typeface is not a single
letter but all of the letterfornls and symbols necessary to compose a
page of text. The design which clothes these letterforms and symbols
is what we seek to protect.

Does that clearly say what it is ? OK.
M.Iy work is to see that Mergenthaler typesetting equipment sets good

type and is properly equipped with a broad range of typefaces to
do so.

HIave you tried, in a competitive commercial environment, to buy
and sell an unplrotected form of artistic endeavor ?

I must decide on the worth to us of each new face knowing that we
must:

1. Spend the money to adapt and produce it on our equipment,
which usually exceeds $20,000.

2. Spend the money to promote it, which frequently exceeds $50,0G0.
Whercupon, if we are successful, all of our competitors are in a posi-

tion l o copy it without payment to the designer or ourselves.
This simple conlmercial difficulty inevitably chills efforts to create

new typefaces in this country.
The mnahufacture and sale of type fonts by IMergenthaler and its

approximately 40 competitors is a sizeable business. AMergentlaler
alone produces and sells in the United States about $8 million in type
fonts per year.
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Ten years ago wve needed approximately $200,000 and 2f years just
to manufacture Linotype matrices for a typeface, exclusive of design
and selling expenses. For today's photocomposition machines, the
equivalent inanufacturing timle and expense would be alpproximltely
one-tenth to one-one-hulndredth of tllhat amount. The manufacturing
and econolic foundationb of the ind.ustry have drastically altered,
favoring and encouraging typographlic dev-elopiluent. a promise tflat,
in the United States, hasbceen largely frustrated by tlle lacl of effec-
tive protection for the designers' and ievelopers' efforts.

It has been erroneously argued by the opponents of protection of
original typeface designs that protection wvould grant to bome ildi-
vidual a i)loprietary iright in 'the basic alphabet that we all share.
Trpefaces mnlu. not be confu ed witll the bare bones of the letterfornls
themselves. A. typeface i., a set of coherent design principles worked
out and applied to letterfornis. We make no claim to the A, B, or C
themnselves, but only to the way in whichl we clothe them. or their
Greek or Russian equivalents. with a consistent repetition of our own
design elements.

It has also been argued t.llat all characters, letters, and numnerals
of our language are essentiall) alike, tllat typefaces are too trivial to be
worth protecting. If this is true, ]v'y is it necessary to copy the new
artistic property of the designer ratlic: than sinlply use the vast body
of material ill thle public domllain ? Tlhere muist be something of rea'l
*value in each origiinal tvlpeface that differentiates it from the othlles
and encourages 't to be copied.

The opponents of )protectioln for typeface designs argue thllat grant-
ilng schll protection will serve to raise prices and limit distribution.
I can only say thlat this will not be true of 3Mergenthaler. We will
license at a reasonable fee all protected faces, subject only to appro-
priate quality controls to maintain the integrity of tlie typeface desil.
Wh} ? Commercially, because a typeface is nlost profitable when tide l
distilbuted on mianmy Illanufacturer.' equilpment. For this rea,,on alone,
lerrgenthlaler wouldl have no objection to compulsory licensing of pro-
tected typeface designs if Congress believes such a requirement to be
appropriate.

Original typeface designs should also be covered nlrder title II, the
desigl proteCtion bill. Wl'e would suppol t ,,uch coverage if the presenlt
10-year maximum term is extended to at least 15 years. As adviser to
the U.S. delegation to the Diplomatic Conference held in Vienna in
June of 1973 th.at established the ViennaL Treaty for the Protection
of Typefaces, I tov,' .lart in the discussions that led to tlle establisll-
imient of 15 yeanls as tile Labsolute Iliminilln period for the international
protection of original typefaces, because of the length of time required
to propertl cstablishla iw desilgn. Anltlhin less ~would be ineffectih e.

3It'. KxASITr.'N-A[EAn. 1r. Parker, your time has expired.
I really lhave but one question all that is would you restate as suc-

cinctly as you can lwhat it, is thllat the bill H.R. 222) hllould include in
terms of statutory language for the purposes you seek ?

iMr. PARKlER. I-enry, should I ask you to answer that?
M3r. TimI)s. Yes. ITwould like to answer thllat if I nmay, MIr. Cllairnman.
Mlr. KIASTEN:mEIMR. Yes.

IMr. Lme)is. First, the definition of a useful article in title II, we
would like to have it clearly indicated that typeface is to be considered
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a useful article. As the bill is presently drafted, the fact thiaf i useful
article merely conveys information may preclude it from being a use-
ful article. It is arguable that a letterform is intended for the pur-
pose of conveying information. ALo in section 202 of the design pro-
tection bill there are exclusions which iMr. Latman referred to earlier,
the commonplace symbol or design. Our problem is that in typeface
this carefully orchestrated repeating design is usually a composite of
designs which have been used in other typefaces but never in the par-
ticular arrangement or fornmat to make the new and original typeface
design that we are seeking to protect.

So we would want to make it clear that in the case of typeface we
are talking about a right wlhich may include existing designs, but in
·a new arrangement.

Also I think that the design protection bill should be modified to
'limit the scope of protection which would be afforded to a typeface
design. What we are seeking to protect is really the typeface as it is
used as a means of composing text. We do not wish in any way to
'inhibit art directors, publishers, reprint houses, or authors, in having
pages composed from typeface. Once on the printed page, it is of no

*concern to the designer. What is of concern is having the typeface put
on the grid such as you have shown on that photocopy.

This is another type of grid. Here is another little grid of plastic.
And it is the making of this means for composing a text for which we
seek protection and it is only for this means.

Mr. KASTN.NEIER. And only under title II ?
Sir. LEEDS. No. We would like to have protection under title I also.

We believe that title I does in fact, as it is now written, cover typeface
designs, originai typeface designs. IHowever, there is a problem with
section 113 and that problem is that it states that protection will be
afforded only for those items for which thlere was protection as of
December 31, 1976, either by statute or judicial decree. Well, there is
no judicial decree in connection with typeface and there is no statute
expressly permitting protectability for typeface unless you wanted to
construe such protection under the design patent law. Accordingly, we
think that section 113 should be clarified.

Then finally, coming back to the design protection bill a moment,
we feel very strongly that 15 years is the absolute minimuman for ternm
of protection on typeface.

M.r. KAs'r.EN,%:IER. Are you presently-under present law, are you
presently attempting or presently obtaining protection under either
the copyright law of 1909 as presently exlstlng, or any other law?
Are you--o yoyou have protection presently ?

Mfr. LEEDS. 1ell, I have to give that a rather extended answer. I
am sorry. The answer is, "Yes." we are seeking protection. WVe do in
fact have an application pendinig to register the claim of copyright in
ah "Orion" typeface based on a grid as I am holdingin my hand, this
little plastic grid. Iowever, the Copyrighlt Office has deferred action
on that application pending the outcome of the hearings which they
held this past year.

MIr. Kr-.r.sFN.rEIErn. Hrave you successfully obtained protection under
any present law for typeface?

Mir. LEEDS. No, we have not.
IM;r. ICASTINIEIER. OK.
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AIr. PAunran. We find that design patent is essentially ineffectual
for the purpose.

Mr. ICASTENmEIEmR. Thank you. I yield to the gentleman from New
York, Mr. Pattison.

3Ir. Pa'rrsoN. I take it that you are asking for this 15-year protec-
tion, minimum period of 15-year protection which would be different
than the protection as afforded by the bill under the design-not design
patent but the copyright, title II. I mean this would be a specific 15-
year protection for typeface, is that correct ?

Mr. PARKER. Henry, how would you answer tha.t
Mr. LEEDS. Our position would be that in the case of all desigls it

should be for 15 years but in any event, if necessary, at least a specific
provision for 15 years in the case of typeface. It is interesting that the
original design bill submitted back in the 1950's provided for a 1j-
year term and after proponents said that is too long, it should be for
only 5 years, the happy compromise was reached for 10. It is not very
clear from the past hearings that I have read exactly how the 10 years
were reached other than simply a AMexican standoff.

M3r. PA.rTsox. You have essentially a (ifferent problem, I take it,
from somebody who designs a new clock face or something like that.
The person wllo designs the new clock face or table lamp or whatever
else is really not looking for a royalty kind of return probably but
more like the unfair competition copyright or unfair competition pro-
tection from having other people using that, .,pying it. In yourl,par-
ticular case you are really looking for a sktuation where you can
establish more like the normal copyriglt where you will be getting
royalties for your creation.

'.r. LEEDS. Yes; and I would like to expand on that a moment if I
might. The basic problem we have is that the technology in the photo-
composition field has been such that each manufacturer has his own
equipment and there is no common compatibility of equipment. There-
fore, it is absolutely essential in order and to have a popular typeface
that you have two things. One, it has to be available on a widespread
basis, and two, it has to be reasonably priced.

Now. in order to have'widespread availability, the typeface has to
be available to all manufactur'ers. This is why we indicated we would
be perfectly willing to have compulsory licensing, because that is the
only way you are going to get the typeface readily available to every-
body and hopefully reasonably priced.

Mr. PATnsos. But you do agree with me that the basic protection
that the design people are seeking is to prevent other people from
using, from copying as opposed to the basic protection that an author
is seeking which is to hope other people do copy, only pay for it. I
mean there is a real difference.

Mr. LEEDS. I don't know. I would think the designer of a toaster
would want some compensation if somebody else were to copy his de-
sign. He would certainly want to stop it, but I-

Mr. PIrTIsoN. Stop it for sure.
Mr. L.EDS. And certainly it makes his negotiating position better

with the company when he is negotiating for his payment of the designl.
Mr. PAmrso.. WVell, the designer of a toaster, for example, isn't very

likely to sell it to both General Electric and Westinghouse.
Mr. Iowans. That is right. There is a difference.
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>Mr. DANIELS0N now presiding]. The gentleman's time has expired,
The gentleman from California,XMgr. Wig.gins.
Mr. WIaGGINs. Thank you, Mr. Danielson.
I would like to speak to the gentleman on the end who is an actual

creator of new and original typeface designs. One of the other wit-
nesses stated that there is a library of perhaps 10,000 deigns now in
the public domain. How are they cataloged so that you k lv when you
are putting pen to paper that you are doing something'iiew?

Mr. ABRAMS. Well, they come under generic terms-Caslon, Bodoni,
Baskerville-various gothic forms. And it is easy to--I have a catalog
with me if the Congressman would like to see it of alphabets, gener-
ically arranged in both historical as well as structural order. I will be
glad to show it, to him right now,

Mr. WIGGINS. I will tell you what my problem is and it is only be-
cause of lack of experience. This is your field and not mine. It is tough
for me to imagine 10,000 different ways to make an A, but I take you
at your word that there are 10,000 different ways.

MIr. AEsArs. May I show you the book, sir ?
Mr. WIGGINS. Yes.
Mir. ABnAMS. It will be but a moment.
MIr. WIGGINS. All right. You may take your seat.

.i.r. P...n.n. I h comament hat rm-ht clarify ta,,t.
Mr. WrGGINs. I think before you clarify it, let me ask the question

and then you will know what I need to have clarified.
MIy whole concern here is how do you identify an original design

and you only know if it is an original if you have some knowledge of
what has been done heretofore. That requires a system of cataloging
existing designs. And fmy initial question to you is, is such a catalog in
existence so that you liow when you put pen to paper that you are
doing something different than that which has already been done ?

Mr. AnRAMs. Yes. There are books that are available to any type
desigler, any typographer, showing various typefaces on thee market
today.

MIr. WIGGarNs. Well, I will accept thatand I verily believe it is true,
but it almost boggles the mind, as I say, to imagine more than 10,000
wavs of making an A.

Now, what we are talking about is the next 10,000, not the 10,000
which are in the public dolnain, for which you would like some pro-
tection for any novel and new way of designing a letter or an alphabet.
And the protoction you desire is the exclusive right to that design for
a finite period and a compulsory license system, that is to say, that if
someone wishes to copy it, a fee would be paid to the creator of it. Is
that correct?

MIr. ABRAMS. Yes, sir.
MIr. WIGGINS. I don't recall in your testimony anytldng with resptct

to a fee schedule.
MIr. ABIna.rs. No. I didn't discuss that at all.
Ml[r. WIGGINs. Do you have solne thoughts on that ?
Mr. AnnRArs. No. Not at this time, sir.
Mr. WIGGINS. Wrell, now, you told me, or someone told monip. that there

is at present existing voluntary licensing arrangements. What is now
paid on a voluntary basis for the use of these original designs? Can
anybody answer that ?
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Mr. PARKER. There are various royalty arrangements. Our most
typical ones for an alphabet alone vary from 2 to 10 percent with 10
percent being the normal one.

Mr. WIGGINs. Of what figure ?
Mr. PARKER. Of the sale price of the font to the user. There are no

payments to us beyond that.
Mr. WIGGINs. You are using terms with which I am not really fa-

miliar, but if you can say the same thing in different words
Mr. PARHEi. Excuse me, sir. When we sell this font to whoever has

the equipment to set type, there may be a royalty of 2 to 10 percent
on the price of this item which typically varies from, $100 to $500,
something like that. Ten percent of that is the amount of the royalty.

MIr. WIGGINS. And is it a one-time payment?
MIr. PARnKER. One-time payment, that is right.
MIr. WTIGGINs. Thereafter a person can produce the letters as many

times as he wishes.
Mr. PARKER. Absolutely.
MIr. WrIGGIN-s. Is that correct ?
MAIr. PARKER. Yes. sir. I would like further to add to that that where

2we buy alphabets for which there has been a roeat deal of promotion
so that they are established and popular and the rest, we may pay
nmoI e. We do in fact pay more to ITC where the royalty is on the order
of 25 or 30 percent, something like that.

Mir. WtIGGINS. Tell me something about this industry. I gather it is
a definable industry. People are in the business of designing and pro-
ducing typefaces. Are there four or five majors in this industryl?

MIr. PARKER. That is essentially correct, and as many as 40 all told.
-Now, what I am defining by that is people who produce equipment
that can be used to set words or text.

'Mr. DANMIELSON. The gentleman's time---
3Mr. PAlKEIn. And the font for them.
bIr. DANIELsoN. The gentleman's time has expired. I recognize the

gentleman from Massacelusetts, Father Drinan.
~Mr. DriNAxN. Thank you, Mr. Chairman. I only have one question.

You suggested that 12 nations of Western Europe have now adopted
this treaty an(l I take it you are suggesting on page 2 as a result a
disproportionate number of new designs originate in Europe. In the
treaty that wvas subscribed by Great Britain, West Germany, France,
and so forth, did that go through the legislatures of those countries?

Mir. PARKERR. The first nation to ratify will probably be France this
week. The others are working on it, but France should be the first. I
lnow there are movements in all the others to put it thllrough. None
have refused it. France is in process of ratifying it.

I.r. DiINsN. You said it is now signed by 12 nations. I thought
France' had already signed.

MIr. P'xnKER. Signed. and then it must be put through the legisla-
ture and ratified. It is in process in all of thLn. We expect France to
be the first to ratify it and make it firm. AW hen five nations ratify it,
it ;will go into effect.

AMYr. DRINAN. Among which nations ?
3Ir. PARKER. Among those five and the others one by one as they

adhere to it. The signatories are the principal industrial nations of
Western Europe.
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Mr. DRInAN. I can't figure out whether they are advanced or
whether there is a better loSby for typefaces there. Tell me when this
disproportionate number of new designs came from Europe. When did
that start ? When, since there is no copyright now, no protection-how
did that happen a

nMr. PARKER. I believe that there are varying degrees of protection
in European countries under their various different laws. It ranges
from very strong in Italy to weak in some others. But essentially be-
cause in Europe typefaces are sold from country to country to country,
it pays everybody to pay attention to this. Normally, European com-
panies license each other. There '- a real incentive for designing type-
faces there and as far back as I can remember, more designs I believe
have originated in EuropL than here. And I think that goes right back
to the beginning.

Mr. DRINANT. So it is really not due to copyright protection ?
Mr. PARKER. W ell, it is due to the protection which is available in

Europe and the protection which is not available here, I do believe.
Mr. DRnIAN. The protection that they all conspire to bring to each

other, but not protection of law.
{Mr. PsARKER. It is protecticn of law in sonme of those countries, under

patents mostly. England, I know, is proposing to protect under copy-
righlt.

Mr. D)RINAN. Thank you very much, sir.nMr. DANIELSON. I have only one observation and one question. In
your statement, sir, and that of each of the other witnesses today, there
has been some allusion or other to the fact that the Patent Office doesn't
provide an adequate protection because there is such a huge backlog
and it takes so lcng to get something processed through the Patent
Office. There is at least a degree of truth in what you say there, is
there not?

Mr. PARKER. Yes. sir.
Mr. DAxIELSON. Perhaps our committee can look into the Patent

Office next in order.
That is my observation. The question is this. With the differences

I would think of as many typefaces, 10,000 in the public domain. are
you able to state positively that there are no typefaces in the history
of mankind that are not included in that booklet?

Mr. PARKER. Excuse me.
Mr. DANIELSON. We are going way back. We are going way back to,

the invention of written language now. Let's go back; to the Greek
Empire at least. Are there no depictions of the letter A in human his-
tory other than the ones in that book ?

Mr. PARKER. I understand the question, sir. That is one catalog. You
would need several to have everything

Mr. DANIELSON. Are you able to state with conviction that every
depiction of the letter A devised by the mind and hand of man is in
one catalog or another?

Mr. PARKrEn. Yes, sir, but the problem is not the letter A. The prob-
lem is complete alphabets, A through Z, capitals, lower case, figures,.
punctuation, and the design system applied to them all. There might
be two very different alphabets that had an identical letter A in com-
mon. You have to look at the complete assemblage and the design
principles that those letters have in common.
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'Mr. DANIELSON. Suppose someone took two sets which are very
similar and took half the letters from one and half from the other
and thereby made a new font, would this be a violation under your
concept of the law ?

Mr. PARKER. I doubt that it would be a usable typeface.
Mr. DANIELSON. Well, suppose I just bullheadedly decide to use it.

Now, then, where are you ?
Mr. PARSEn. 1WTell, first of all, it would not be original, and second,

it would not perform as a typeface. The thing that a typeface has in
common is a set of design principles applied to each and every let er.

Mr. DANIELSON;. A 50-50 set, half and half, then, would be a nev
type font actually.

Mr. PAzRKER. I don't think it would be a typeface, sir, under the
definition.

'Mr. DANIELSON. ThankT you.
The last thing is where does de mininmis set in? HTow big a var;

tion do I have to make in this type font before it becomes a new
product, a different product?

Mr. PARiMER. Henry, what is the answer to that one?
Mr. LEEDS. I think the only answer can be that you would fiave to

leave that to the court to decide vwhat is or what is inot the de minimis.
Mr. DAIEXLSON. You are getting down to a judmnental thing.,
Mr. LEEDS. Exactly, and it would require experts, certainly not lay-

men like myself.
Mr. DANIELSON. Thank you, sir. M.y question was not frivolous, but

it is usually not the pattern of Congress to pass laws which are un-
enforceable and there is a lot of meat to that question, and I have no
more questions.

Mr. Wiggins.
Mr. WVIGGIsx. I will ask sort of a philosophical question of all of you.

I have a nagging concern about providing exclusive rights to the lan-
guage itself, to the very vehicle by which ideas aie conveyed. And I
thinlk there is a conceptual difference between that idea and the idea.
conveyed through the language. If we concede that the alphabet itself
might have been subject to copyright protection back in history some-
time, I am not so sure that societal values would have been enhanced
by giving a monopoly to.the limeans by which ideas are conveyed.

I have stated lhat bothers me, perhaps inarticulately, but hopefully
you understand and will be able to comment.

Mr. PARKnER. Yes, sir. I understand exactly. We have no claim on the
letterforms themselves and perhaps I can use an analogy.

If I were to talk to another typographer and wTe were discussing,
let us say, a typeface called Times Roman and I said we had designed
a Times Greek or a Times Russian, although the design didn't yet exist,
we, both of us, would know what it looked like because Times Roman
is not necessarily an A, B. or C. It is a way of designing applied to an
A, B. or a C or an alpha, beta to the Greek form or the Russian form,
or indeed to nonsense forms, and if I took nonsense forms and designed
them in the Times Roman manner according to the Times Roman
design system, any competent typographer would recognize it as a
member of the Times system, as Times nonsense characters.

If we had more time I could show these things as actually drawn,
how this works. In fact, they are in the record that we have submitted
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to you in the proposal-excuse me-in the statement that we sub-
mitted to the Copyright Office on the industry hearings. It shows
these ideas, shows that a typeface is not the letters, but a treatment of
letters, whether Roman, Greek, Russian, or abstract.

Is that answer to the
M{r. WIGGINs. Well, I think I understand your point of view and I

don't have the answer to this problem that is just sort of nagging on
me. Goodness knows, if a tomato can be a work of art for whiclh people
pay $20,000 or more, I don't see any reason why the letter A can't be
a work of art and permit some ingenuity in its design, but the differ-
ence is that we communicate ideas through letters and that the whole
theory of the Constitutional protection is to enhance communication
of those ideas, and I just am a little skittish about giving somebody a
lock upon the vehicle through which the ideas are communicated.

Mr. PARER. I don't think one could be considered to be given a lock
on the vehicle when there are-I mean, if we accept the number 10,000.
10.000 alphabets, you know, that are at present free, open to all. It is
only the design ideas that we are after and these are readily codified in
a number of catalogs and books. In fact, I must say that the literature
on this subject defining what alphabets exist and how they differ
is far m )re available and voluminous, let us say, than music or writing
or any of the other subjects protected by copyright, You will find there
is far more material defining typefaces by the very nature than there
are on any of the other copyright subject matters.

Mr. DANIELSON. I must apologize for interrupting, but we have come
to the inevitable again. There is a vote on an appropriation bill. We
are going to have to attend it.

Inasmuch as the hour is 12:20-my chairman didn't leave any in-
structions, but I am going to recess until 1:30 so that people will have
an opportunity for lunch, and also we are switching to another set of
witnesses. The group, Mir. Ebenstein, Mr. Dew and Mir. WVasserstrom
will be called first as we reconvene.

We now stand in recess until 1:30 p.m. Thank you very much,
gentlemen, for your hlelp.

AIr. PARnKu. Thank you, sir.
[The subcommittee recessed at 12:25 p.m., to reconvene at 1:30

p.m.]
[The prepared statement of Michael Parker follows:]

STATEMENT OJ? O ICIAEI. I ARII;E;II, DIRECTOR OF TPI'OOIRAIIII DFE .ELOP.MIEN;T,
MERG'IlENTIRIALIEIt LINOTYPE Co.

Mr. Chairman, Members of the Committee, and Counsel, my name is Mike
Parkler and I am Director of TSpographic Decelopment for the Mi.rgenthaler
Linotype Company.

My work is to see that MIergenthaler typesetting equipment sets good type and
is properly equipped with a broad range of typefaces to do so.

Ilave you ever tried, in a competitive commnerci/l environment, to buy and
sell an unprotected form of artistic endeavor?

I must decide cn the worth to us of each new face knowing that we must:
1. Spend the money to adapt and produce it on our equipment (which usually

exceeds $20,000)
2. Spend the money to promote it (which frequently exceeds $50,000)

whereupon, if we are successful, all of our competitors are in a position to copy
it without payment to the designer or ourselves.

This sinple commercial difficulty inevitably chills efforts to create new type-
faces in this country.
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The manufacture and sale of type fonts by Mergenthaler and its approximately
40 competitors is a sizeable business. Mergenthaler alone produces and sells in
the United States about $8 million in type fonts per year.

Ten years ago we needed approximately $200 thousand and two years just to
manufacture Lintoype matrices for a typeface, exclusive of design and selling
expenses. For today's photocomposition machines, the equivalent manufacturing
time and expense would be approximately one tenth to one hundredth of that
amount. The manufacturing and economic foundations of the industry have
drastically altered, favoring and encouraging typographic development, a promise
that, in the United States, has been largely frustrated by the lack of effective
protection for the designers' and developers' efforts.

It has been erroneously argued by the opponents of protection of original
typeface designs that protection would grant to some individual a proprietary
right in the basic alphabet that we all share. Typefaces must not be confused
with the bare bones of the letterforms themselves. A typeface is a set of coherent
design principles svorked out and applied to letterforins. We make no claim to
the A. B or C themselves, but only to the way in which we clothe them, or their
Greek or Russian equivalents, with a consistent repetition of our own design
elements.

It has also been argtd that all characters, letters and numerals of our
language are essentially alike, that typefaces are too trivial to be worth protect-
ing. If this is true, why is it necessary to copy the new artistic property of the
detigner rather than bimply use the vast body of material in the public domain?
There must be something of real value in each original typeface that differenti-
ates it, from the others and encourages it to be copied.

The opponents of protection for typeface designs argue that granting such
protection will serve to raise prices and limit distribution. I can only say that
this will not be true of MIergenthaler. We will license at a reasonable fee all
protected faces, subject only to appropriate quality controls to maintain the
integrity of the typeface design. Why ? Commercially, because a typeface is nmot
profitable when widely distributed on many manufacturers' equipment. For this
reasuon alone, MIergenthaler vx ould have no objection to compulsory licensing of
protected typeface designs if Congress believes such a requirement to be
:appropriate.

Original typeface designs should also be covered under Title II, the design
protection bill. Wo a ould support buch coverage if the present ten-year maximum
term is extended to at least fifteen years. As advis.or to the United States delega-
tion to the Diplomatic Conference held in Vienna in June of 1973 that established
the Vienna Treaty for the Protection of T)pefaces, I took part in the discussions
that led to the establishment of fifteen years as the absolute minimum period for
the international protection of original typefaces, liecause of the length of time
required to properly establish a new design. Anything less would be ineffective.

The language of Section 202 of Title II definting what is not subject to design
protection should also be molified to make it clear that protection for original
t.p)eface designs will not be barred merely because the letterform itself is a
famliar shape or because some or all of the inlldi-dual design elements used
to create the new typeface design are in conimmin luse or are Oariants commonly
used in the trade, even though not 1in ihe particular combination for which
protection is sought.

Mergenthaler urges that the industrial design protecti-, n bill be placed under
the administration of the Copyright Oflice because:

1. It is a registration s.N .tem modeled along copyright lines as opposed to the
patent search system and,

2. The Copyright Office is not faced with the huge administration backlog
of the Patent Oflice that cauises long delays so damaging in this situation.

We support the grantl,.g of protection to original typeface designs nnder
Title I and Title II not just so tlhat the designer (or manufacturer) Maill get
paid a few more dollars here or there. We support it in the end because Lwe
believe that the art of typography in this country stands to gain if the best
debigners are encouraged to do their best work in this field by Congress excr-
cising its constitutional power to promote the useful arts by securing for
limited times to authors the exclusive right to their writings-i.e., their intel-
lectual creations.

tn seeking protection for original typeface designs, Mlergenthaler does not
wi~sh to inhibit in any way the use of the protected typeface by typesetters,
pulblishllers, reprint houses or authors. We merely want protection from the
unlauthorized reproduction of the typeface de.igns for the pa.ujose of providing
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a means to compose a page of text and the right to have such unauthorized
means destroyed. This limitation would conform with Article 8 of the Vienlna
Treaty.

Finally, this past year, the Copyright Office held hearings on a proposed
change in its regulations to permit the registration of the claim of copyright
in original typeface designs under the present Copyright Law in 1909. We
are submitting for your consideration copies of our printed statement and of
Professor Nimmer's opinion filed with the Copyright Office; these detail tl.e
economics of the typographic industry, the legal aspects of protecting orizinal
typeface designs under both current law and the proposed Title I and Title II
of the copyright law revision and the question of function and legibility in tlhe
alphabet versus the aesthetic ornamentation in original typeface designs.

Thank you for your attention.

[The material accompanying Mr. Parker's statement follows:]

STATEMENST IN SUPPORIT OF THE COPYRIGIIT REGISTRATION OF ORIGINAL TYPEFACE
DESIGN

To: The Honorable .Barbara Ringer, Register of Copyrights.
From: Melville B. Nimmer.

The statement is made in response to the announcement of the Copyright
Office relating to the possible amendment to § 202.1(a) of tile Copyright Off'e
Regulations relating to registration of original ti pIeface debigns. It is submuitted
on behalf of the MAergenthaler Linotype Company. I am professor of law at
'UCLA School (of Law, 405 Iil.gard Avenue. Los Angeles, California 9( 4 and
am also a member of the'law firm of Kaplan, PLivingston, Goodwin, Berkox itz
& Seivin, 450 Nortil Roxbury Drive, Beverly Hills, California 90210. I am the
author of the treatise Ninmnwr on Copyright.

In my opinion the aforesaid Regulations should lie amended so as to proitlde
for registration of original typeface designs. I shall not endeavor'in this state-
ment to analyze the somewhat fragmentary case law bearing upon this is.sue.
That has been done adequately by others, including the Memorandum of E.
Fulton Brylawsld. It will suffice for time purpose of this statement. to note that
none of the reported cases construe tile Copyright, Act as precluding thle pro-
posed registration of original typeface designs. The analysis which folloxws
will, then, he in terms of the text of the Copyright Act, anld of the underlying
principles pertaining thereto.

I. Origindl typeface designs are copyrighlta(lblCe under the copy/7right clause of.
the Constitution

There would appear to be no question but that original typeface designs
constitute "writings" witbin the meaning of the Copyrigllht Clause of the Ulnitd
States Constitution (Art. I, Sec. 8, cl. 8). "Writings" in the constitutional
sense have been held to include sound recordings (Goldstun v. Califonrnia,
412 U.S. 546 (i973)) and phllotographs (B1rrow7-Gileos Lithographic Co. v.
Sarony, 111 U.S. 53 (188-1)), although neither of these easily fit the lay meanillng
of the term writings. It surely follows that tyl)ograpllhy, the very essence of
what laymen understand as a form of writing, is also a "writing" within the
meaning of the Copyright Clause. The Supreme Court in Goldstcin has stated
that "writings . . . include any physical rendering of thle fruits of entive
intellectual or aesthetic labor." Original typeface designs certainly constitute
creative intellectual and aesthetic labor (see Par. IIl infra,,).

II. Original typeface designs arc copyrighta7 le undcr the Copyright Act

A. ORIGINAL TYPEFACE DESIGNS CONSTITUTE "WRITINGS" UNDErT 6EC. 4 OF TnE
COPYRIGHT ACT

Sec. 4 of the Copyright Act provides: "T'he works for which copyright may
be secured under this title shall include all the writings of an author". Al-
though there is some debate as to whether the term "writings" in this context
is coextensive with the same term as used in the Copyright Clause of the
Constitution (see NiimnLer on Copyright, Sec. 12), it is submitted that at the
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very least "writings" under Sec. 4 must include all constitutional .ritings"
.e.cept insofar as other provisions of the Copyrillt Act dictate otherwise. This
wnas the view expressed by Judge Learned Hand (Capitol Records Iwc. v.
3Icrcury Records Corp., 221 F. 2d 6J7, 664 (2d'Cir. 1955) (Hand, J. dissenting)),

,.and has since beeni followed in other decisions. See e.g. Harcourt, Brace d
lWorld, Inc. v. Graphic Controls Corp., 329 F.Supp. 517 (S.D.N.Y. 1971) (". .
the defnition of 'w ritings' in Sec. 4 of the Copyright Act is intended to be read
expansively, so long as limitations are not fixed elsewhere in the Act.").
,See also Monogram Models, Inc. v. Industro Motive Corp., 448 F.2d. 284 (6th Cir.
1971), 492 F.2d 12S1 (6th Cir. 1974). The Monograin Models decisions apply and
-give meaning to the clause at the end of Sec. 5, sometimes ignored in earlier de-

.cidions, that provides; "The above specifications (i.e. the Sec. 5 classifications)
blfall not be held to limit the subject matter of copyright as defined in section 4
,of this title ., ."

Since original typeface designs are clearly "writings" in the constitutional sense
(see Par. I supra), and since there is nothing in the Copyright Act which negates
their inclusion under the statute, it follows that they are protected under Sec.
4. It therefore becomes unnecebsary Lo determine whether typeface designs
can qualify as "works of art" under a Section 5 classification.

X. ORIGINAL TYPEFACE DESIGNS 'MAY QUALIFY AS "WORKS OF ART" UNDER SEC. 5
OF THE COPYRIGHT ACT

Even it if there necessary to fall within one of the Sec. 5 classifications in
order to qualify for copyright, original typeface designs may be found to con-
stitute "Works of art" under Sec. 5(g). The Court of Appeals for the Sixth
(Circuit has made the point that "(t)he fact that these (Sec. 5) classifications
.are perhaps not accurate descriptions of the subject matter sougnt to be copy-
righted apparently is of no consequence". _Monogram Models, Inc. v. Industro
Jlotive Corp., 448 F.2d 284, 287 (6th Cir. 1971), 492 F.2d 1281, 1286 (6th Cir.
1974). Even if reliance is not to be placed upon the general Sec. 4 description
of "writings", in applylng the Sec. 5 classifications, these are to be expansively,
not narrowly interpreted. But t3Ireface designs, even under a restrictive inter-
pretation, may surely qualify as works of art. The Copyright Office has inquired
as to whether 'tope fonts as 'useful articles', can incorporate original design
elements capable of being identified as 'works of art' within the scope of tL a
present copyright statute:"

In answering this inquiry we may start withl the undoubted premise that any
variation in the configuration of typefaces which departs from the standard
alphabet is clearly a matter of "design." Moreover, such design variation in
virtually all instances is undertaken for what is essentially an aesthetic purpose.

In the standard work in the field, Legibility of Print by Miles A. Tinker (Iowa
University Press 1963), the point is made that with respect to typefaces in com-
mon use (including Scotc'l Roman, Garamond, Antique, -Bodoni,Old Style, Caslon
Old Style, Kabel Light, and Cheltenllam) legibility or speed-of-reading do not
vary significantly. (Ibid., p. 48). Where the typeface design varies in greater
degree from the standard alphabet, there may Le oaie sigSrficant effect on legi-
bility, but such effcct~is to reduce, not increase legibility. This was the case with
respect to Amnerican Typewrit,:r and Cloister Black. (Ibid, p. 48). In any event,
". .. differences in typefaces would have to be very radical Indeed in order to
produice appreciable differences in legibility in everyday readhig situations."
(Ibid. p. 51). Tinker concludes that reader judgments as to legibility are in
fact based upon "judgments of pleasingness." (Ibid., pp. 50, 64). It follows, then,
that an election to vary typeface designs ;ill virtually always be based upon
aeothetic rather than utilitarian considerations. If typeface designs are to be
protected by copyright, the reason a printer would elect to pay a royalty for the
right to use suchl a design rather than emnploy..g one of tht numerous public
domain designs wvculd be precisely because of the aesthetic effect of the copy-
righted design, In this respect the situation is similar to that of Ted Arnold, Ltd.
v. Silvercraft Co., 259 F. Supp. 733 (S.D.N.Y. 1966) where the court held a
pencil sharpener in the shape of an antique telephone to constitute a copyright-
able work of art for the reason that customers would be willing to-pay more for
this article than for the ordinary pencil sharpener precisely because or its artistic
de ',In.

Finally, it is to be noted that the above discussion Assumes L,,at there is a
.vi:l)le d: :neti ll vwithin the sphere of works of art between utilitarian and
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aesthetic functions whereby protection is to be accordedt only If the aesthetic
functions "can be identified separately and are capable of existing independently
as a work of art..." Copyright Office Regulations, g 202.10(c). Assuming that
premize, original typeface designs should be accou,:dl copyright registration fur
the reasons set forth above. But the premise itself is questionable. See discus-
sion in Nimamer on Copyright, Sec. 37. The Supreme Court in Mazer v. Stein, 347
U.S. 201, 218 (1954) stated: "The dichotomy of protection for the aesthetic is
not beauty and utility . . ." (emphasis added). Rather, insofar as a work con-
tains artistic aspect 'hose may be protected under the law of copyright regard-
less of the utilitarian function, to which those aspects may be put. r:othing il
Mazer or in any other Supreme Court pronouncement, nor in the text of the
Copyright Act, supports the "identified separately" and "existing independentl."
requirements of the Copyright Office Regulations. Even if this distinction is
thought to be supportable with respect to other works of art, vwhen a work of art
is itself a writing in a literal sense, as in the case of typefaces, then the
dichotomy between the artistic and the utilitarian loses all meaning. Such writ-
ings are by definition utilitarian in some degree. It would be an absurd paradox
to conclude from this that writings, in their very core meaning, are excluded
from copyright protection.

III. Typeface dcsigns may incorporatc the dcgrce of originality and crcativity
necessary to support a copyright

It is clear, of course, that the coIJ right requirements of originality and crea-
tivity are of a most minimal nature. Any "distinguishable variation" of a prior
work will constitute sufficient originality to support a copyright if such varia-
tion is the product of the author's indepen lent efforts, and is more than merely
trivial. Alfred Bell d Co., Ltd. v. Catalda Fine Arts, Inlf., 191 F.2d 99 (2d Cir.
1951), and see cases collected in Nimmer on Copyright, Sec. 10.2. Likewise, the
"required creativity for copyright is modest at best ... (and may include that,
which) is not what the phrase 'work of art' ordinarily calls to mind . . ." Thomlas
Wilson d- Co. v. Irving J. Dorfnma Co., 433 F.2d 409 (2d Cir. 1970). See also-
Tennessee Fabricating Co. v. Moultrie iMfg. Co., 421 F. 2d 279 (5th Cir. 1970)
(". . . minimal degree of creativity required for copyright") The leading case
enunciating this principle remains Blci.tcin v. Donaldson Lithographing Co., 168.
U.S. 239 (1903), in which Mfr. Justice Holmes opined: "It would be a most
dangerous undertaking for persons trained only to the law to constitute thell-
selves the final judges of the worth of pictorial illustrations...."

It is hardly open to debate that typeface designs may embody not only the
nininmal originality and creativity necessary to support a copyright, but may, in-

deed, exemplify these elements in ver3 marked degree. "The famous printer-
designers, Fournier (1704), and later Bondoni (1818) have'laid the main stress
cn the aesthetic qualities in-hopk-making. The controversy between exponents of
the Bauhaus style and the traditionalists in typography (Reiner 1946) was nut
simply a question of function; it was also one of aesthetics, and aesthetic tradi-
tion.. MarC erstein, like his American interpreter and confrere, Porter Garnett,
does not admit expedience or compromise in the act of printing. Only excellence
in aesthetic fulfillment is accepted." B. Zachrisson, Legibility of Printed Text
(1965), p. 74.

I'. The issue of 'Distitgufshablc 'Variation" is a nmatter for judicial rather than,
administrative determination

The Copyright Office has inquired. "Whether for purposes of copyright regis-
tration, workable standards can be established for distinguishing 'new' debsigs
based on previously-existing typefaces from mere copies or minor variants of
earlier designs."

It is submitted that no such standards need or should be adopted by the Copy-
right Office for the reason that they involve inquiries which are not proper for
administrative determination. First, the fact that there are similar, or even
identical "p. 'viously-existing typefaces" is irrelevant unless the further deter-
mination is made that the copyright claimant copied from such prior works.
Copyright protection for typeface designs must, of course, be based upon' a
standard of originality, not novelty. Hence, the "prior art" per se is irrelevant
in de- -mining 'copyright protection. It is relevant on the 'issue of independent
creatlo.., but that presents a factual issue as to which. the Copyright Office is
neither equipped nor authorized to determine. When and if there is an attempt
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to enforce a given typeface design copyright in a court of law, such court may
well be required to determine whether and to what extent the plaintiff copied
from prior typeface designs. That, howei er, is the kind of determination that the
courts customarily make in copyright cases. There is no reason to believe that
the courts will be less able to make such a determination i,. the case of typefaces
than with respect to other copyrightable works.

Even if there is agreement as to the particular contribution to a p,reviously
existing typeface nhich has been- made by the copyright claimant, n-hetller such
contribution constitutes a "distinguisha.ble variation" so as to cumllalnd copy-
right protection is a matter to be determined by the courts, not by tile Copy-
right Office. The determination of whether a given t3peface design constitutes a
"distigui.shable xariation" from a prior design prebents a factual question, and
is a part of the general factual determination of originality. Originality alha.%.a
constitutes an issue of fat Nihich may not be determined tc en by the courts as
a matter of law. Dezcndorf v. Twenticth Century-Fox Film, Corp., 99 F. 2d 850
(9th Cir. 1938). See also Alfrcd Bcll , Co. Ltd. v. Catalda Fine Arts, Inc., 191
F. 2d 99 (2d Cir. 1951) and Bleistein v. Donaldson Lithographing Co. 188 U.S.
239 (1903). A fortiori, it is not a question w-hich can be administratively deter-
mined by the Copyright Office.

V. The notice. dcposit and registration rcquircnicnts for typeface dcsigns arc
the salme as tho8e applicable to other copyrigh table corks

"Assuming the potential copyrightalbility of certain typeface designs," the
Copyright Office has inquired aj to "the practical means of complying %nith the
formal requirements of the copyright law ab to notice, deposit, and registration."
Since no amendment of the Copyright Act rclating to tipeface designs is con-
templated, the notice, deposit and registration r.quiremcnt applicab!c thereto
may not vary from the zame requirements as applicable to other forms of copy-
rightable works. This shuuld present no appreciable difficulties. It is true that a
copyright notice placed upon a given work may not indicate whilether the claim
of copyright relates only to the typeface designs contained in such work, to the
underlying literary matter, or to both. But such an ambiguity always arises
when a copyright notice is affixed to a derivative work. See Minmner on Copy-
right, Sec. 89.3 and cases cited therein. For example, if copyright is claimed in a
translation of an underlying work written in another language, the copyright
notice affixed to the work in translation form need not inform the public %nhether
the claim of copyright relates to the translation per se, to the underlying work,
or to both. This, no doubt, is an inadequacy of the present Copyright Act, but it
is not a problem that is peculiarly raised by copyright in typeface designs. That
which is deposited and registered in the Copyright Office may consist of a book
printed in the claimed typeface designs, with a notation in the registration
certificate that copyright is claimed in the dclJgns per se (See Bocuve V.
Twentieth Century-Fox Film Corp., 122 F. 2d 51 (.D.C. Cir. 1941) ; Kilg Features
Syndicate, Inc. v. Bouve. 48 U.S.P.Q. 237 (D.D.C. 1940)). Alternatively, there
may be registration and deposit of the claimed typeface designs in alphabetical
order, under Sec. 5(g).

CONCLUSION

For the above stated reasons, it i. submitted that the Copyright Office Regula-
tions should be amended so as to pernmit registration of original typeface designs.
In this connection, it is surely not without significance that the intern:tional
copyright community has come to rec,giize t.y peface designs as the propert subject
of copyright, as exemplified in the Vienna Convention of 1973. Adoption of thel
proposed amendment w-ould have the additiont:! significance of announcing to the
world that the United States is prepared to continue and expand its rol, as a
responsible member of the international copyright community.

[Subsequent to the hearing, the bubconmmittee received the following
letter::]

IEnGENTIIALER LINOTYPI' CO.,
Plainview, N.Y., July 28, 1975.

HIon. ROBIEIT KASTEfNMEIER,
Chairman, Subconmmittcc on Patents, Tradcemarks, acnl Copyrighlts, Ifouive Ju-

diciary Committee, Hiouse of Rcprcsentatives, 1l'ashington, D.C.
Snm: We wish to take this opportunity to reiterate aln( amp)lify the statements

made on behalf uf the Mergenthllaler Linotype Conlpany at the hearing of 17 July
1975 before your sub-committee on patents, trademarks and copyrights, as well
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as lo refute some of the arguments and inaccuracies made by the opponents of
protection for original typeface designs.

On page 6 of our filed statement of 17 July 1975, we stated that, "In seeking
Protection for original typeface designs, Mergenthaler does not wish to inhibit
in any wvay the use of the protected typeface by typesetters, publishers, reprint
houses or authors." This statement is correct to the extent that Mergenthaler dis-
claims any rights in composed pages of text, irrespective of whether the means
for making the pages were authorized or unauthorized. However, it is inaccurate
to the extent that we seek protection from the unauthorized reproduction of orig-
inal typeface designs for the purpose of providing a means to compose a page of
text. Such protection would inhibit the typesetter's use of unauthorized means
for composing text in a protected typeface design. Moreover, "art directors" were
inadvertently omitted from the list of persons who should not be inhibited in
any way if protection is granted for original typeface designs.

For the reasons expressed above, the aforementioned quotation from page 6
of our 17 July 1975 statement should be amended to read:

"In seeking protection for original typeface designs, Mergenthaler does not
wish to inhibit in any way the use of the protected typeface by publishers,
reprint houses, authors or art directors."

As stated at the hearings, Mergenthaler has no objection to compulsory
licensing of protected typeface designs at a reasonable fee. Additionally, it does
itot seek unfettered protection for original typeface designs. It seek., only to
protect original typeface designs:

1. from unauthorized use to make means for composing text, and
2. from such unauthorized means being used to compose a page of text.
We make no claim to the composed page, and would have no objection to

exspressly stating that text composed from an unauthorized means is not an
infringement of the protected typeface design. These limitations and disclaimers
provide a complete answer to the objections of the International Typographic
Composition Association, The Advertising Typographers' Association, and Mr.
Wasserstrom, Counsel for Hearst Corporation.

Referring to the written statement submitted by the International Typographic
Composition Association (ITCA) and the Advertising Typographers' Association
(ATA), the following quotations are particularly significant:

"* * * We are in favor of some form of protection for type designers that
provides economic incentive to create and design good, unique, new and original
typefaces, which are readily available to all at a competitive price." Page 2.

"WAe would prefer to see unitversal licensing of new designs so that independent
manufacturers of type fonts could flourish. There is no reason economic or social
why manufacturers of typesetting equipment should be the only source of type
fonts for that equipment. Protection for the designer does not require insulation
of the manufacturer from competition in a free market. In no way do we condone
piracy and when we speak of independent font manufacturers it is with the
understanding that tiey pay compensation to, the designer." Page 5.

"'1. We would like to see universal licensing of typefaces to all legitimate
manufacturers. We consider it healthy to have typefaces obtainable from more
than one source, provided there is good quality control. Because typeface designs
are unique, they must be meticulously and accurately reproduced. Their extenbion
to matrices or grids (fonts) for equipment other than that for which they were
originally designed is to be carefully controlled by the original designer or design
team. Only with this kind of quality control, which insures compatibility,. can
designers specify type with the assurance that their finished designs will reflect
their graphic plans.' and '4. AIGA wants to be certain that the cost of type
composition remains reasonable--that a royalty and licensing system will not
inflate rates unfairly; it also w-ants to be sure that any royalty or license charge
~qill be collected only once, W'her the font or grid is sold . . .'

"In addition te the foregoing, the AIGA statement calls for specific legislation
to prevent a copyright proprietor from gaining an injunction against an author,
printer or publisher who used an unauthorized copy for a protected (type) face.
This relates to the concern of the IIearst Corporation, as expressed by "r. Was-
cerstrom, and of many other publishers." Page 11.

It is evident from the foregoing quotations that ITCA and ATA do not object
to protecting original typeface designs. In fact, they urge it, subject to appro-
priate limitations with which Mergenthaler fully agrees.

The basic fear of Mr. Wa:serstrom appears summarized at the bottom of
page 10 of his statement to the effect that:
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"* * * If you were to accord copyright to typeface designs of text matter,
assuming originality of their ornamental features, there would be placed In the
hafids of copyright owners an opportunity to make egregious demands upon pub-
lishers. Yoid'would proliferate litigation because you iould proliferate putative
copyrights. Even if publishers were to succeed in the defense of such actions,
they would still have the expense of defending the lawsuits for copyright infringe-
ment." Pages 10 and 11. ,

But Mr. Wasserstrom's fear is laid to rest if the protection for an original
typeface design is limited to prohibiting its unauthorized use to make a means
to compose text and to preventing the use of such means in composing text. Pro-
tection would not and should not extend to the composed text. An express state-
ment could be put in the legislation to the effect that composed text set from an un-
authorized means is not an infringement of the protected typeface design.

Turning to the scope of protection for original typeface designs, it is sub-
mitted that the protection should include:

1. The right to injunctive relief to prevent the unauthorized reproduction of the
protected typeface design for the purpose of making the means for composing
text.

2. The right to injunctive relief to prevent the setting of type from means
bearing an unauthorized reproduction of a protected typeface design.

3. The right of destruction of unauthorized reproductions of a protected type-
face design incorporated into means for composing text.

4. The right to an accounting to recover damages and profits (A) from who-
ever makes or sells unauthorized reproductions of a protected typeface design
as part of a means for composing text, and (B) from the user of such means
in composing text.

5. The right to recover treble damages, in the discretion of the court.
6. The right to recover attorneys' fees in thediscretion of the court.
In Mr. Daniel Ebenstein's statement on behalf of Leonard Storch Enterprises,

Inc., there are a number of mistakes sufficiently misleading to require correction.
On page 25 of his statment, Mr. Ebeonstein stated that there are perhaps twenty
type designers in the world, and during the question period on his testimony
he stated that there were only seventeen full-time type designers practicing in
the world. In both his testimony (pages 25 and 26) and during the question
period, he implied that these designers were largely on salary to major com-
panies or otherwise controlled by them. At Mergenthaler, we have no salaried type
designers. We pay a retainer to onc free-law-.e type designer, Matthew Carter,
in order to obtain from him right of first refusal on each of his new designs. For
the bulk of our typefaces, we go to one or another of the several hundred practic-
ing type designers available in this world today. Attached are pages listing nearly
three hundred type designers from the 1970 edition of The Encyclopcdia of Type-
faces, at best a partial list. Mr. Ebenstein's picture of a small group of twenty
or less Individuals all committed to major manufacturers in no way fits the
facts.

On page 28 of his statement, Mr. Ebenstein states that "a Mergentha!er font
for an ITC face on which Mergenthaler paid a royalty of approximately $200
per font, sold for $331 rather than the usual $131." This statement is false. Since
1 January 1975, Mlergenthlaler has charged $200 each for V-I-P fonts for ITC
faces, of which $60 has beeh paid to ITC to defray their developmental and
promotional expenses.

On page 22, Mr. Ebenstein estimates the cost of producing a $65 Alphatype
font and then notes that 'other manufacturers' fonts are even more expensive,
for an example, $131 for a Mergenthaler font." Aside from the fact that the
$131 price is outdated, it should be noted that traditional hot metal fonts and
Alphatype fonts produce one size of two typefaces, a hile the Mergenthaler font
produces up to twenty sizes of a single typeface. In other words, approximately
ten times the number of Alphatype fonts or traditional hot metal fonts are
needed to produce the type that is obtained from a singlc Mergenthaler film strip
that costs very little more than ticice as much. This would seem to be a fair
bargain, particularly when it is compared with the old price of apprqximately
$500 for a single size of a pair of typefaces in hot metal and when one realizes
that the promotional expenses that used to be defrayed against a series of fonts
are now carried by this single font.

On pages 27 through 31, Mr. Ebenstein paints a picture of International Type-
face Corporation (ITC) as a large and dangerous cartel. ITC is, in fact, a part-
time activity of three gifted individuals, each of whom its otherwise employed
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full-time. If the part-time activities of this small group threaten the typesetters
of Amerca, it demonstrates the sad state of development of new typefaces in
this country. Contrary to any implication, ITC has onmy developed 10 text series
over its five year history. The simple fact is that more typefaces for text were
not created because of the lack of effective protection to justify the effort and
expense of a new typeface design.

On page 5 of Mr. Ebenstein's statement, he says that, "the recognized authors
in the field (including Nimmer in his work on Copyright) agree that ordinary
typography, which in our terms would include typeface design, is not copy-
rightable under the present Act." The Conumittee's attention is directed to the
opinion of Professor Nimmer which accompanied Mergenthaler's 17 July 1975
statement filed with your Sub-Committee. The opinion was initially submitted
to the Copyright Office on 15 January 1975 and since then has been of public
record. It is clear that Professor Nimmer wholly supports protection for
original typeface designs under the existing copyright law and presumably
would be in favor of such protection under Titles I and II of H.R. 2223.

Both the ITCA statement and the Ebenstein statement emphasize the utili-
tarian aspect of typefaces and emphasize that typefaces grow out of essentially
an effort toward legibility alone. If this were true, we could expect to find a
single most legible typeface in general use, rather than the very large number
of alternative typefaces in use today. Even a casual study of the history of
typography shows that typefaces have always been created for aesthetic and
stylistic reasons. Frequently new designs are criticized as being illegible for
one reason or another. The Romanletterform of today was so criticized before
it replaced the earlier Black Lettr, which is now illegible to all but a few
scholars. In short, legibility follows as the vast body of readers accepts the
forms as pleasant, appropriate and delightful. This cycle has been repeated
almost without end since the first crude signs were produced, resulting in the
wide variety of alphabets seen in the world today-Sanskrits, Cyrillics, Greeks,
Hebrews, Romans, Black Letters, etc. There are, in the end, no differences
between one typeface and another than aesthetic differences. Somewhere, some
time, a designer drew the forms and shaped them that way for aesthetic reasons.
Legibility followed when the world accepted those forms. This development
continues today, and would continue to the greater good of the public should
proper protection encourage the best work by the best minds in the field.

On pages 14 through 16, MIr. Ebenstein outlines some of the functional require-
ments of various kinds of typefaces-and implies that these somehow prohibit
anything but functionality. In reality, those conditions are merely the limita-
tions within which type designers pursue their aesthetic quest. Restated, they
do not dictate howr the design is to be drawn, but rather the limitations within
which it must be drawn.

On page 6 of this statement, Mr. Ebenstein refers to a news article in the
February 1975 issue of Art Direction magazine which allegedly quotes sup-
porters of copyright protection for typeface designs as wanting royalties of
2% to 3% of typesetting fees. In the case of text typefaces, neither Mergen-
thaler nor any other manufacturer has ever requested more than a royalty on
the sale of the font to the user.

On page 23 of his statement, Mr. Ebenstein notes "interestingly, when Leonard
Storch Enterprises introduced its first entirely new typeface (OLIVETTE)
in fonts for the Alphatype machine and began advertising and promoting the
new face, Alphatype Corporation quickly copied the face (under the
name OLIVANTE)." As' the names Olivette and Olivante would indicate, this
"entirely new typeface" is to any typographer a copy of the French design
"Antique Olive", created by Roger Excoffon for Fon brie Olive in 1963. Mr.
Storch considers this his first "entirely new typeface' because it is the first
design that was not contact photo-copied from existing Alphatype fonts. Since
Alphatype had not produced "Antique Olive", fMr. Storch had to copy the images
of the letters and assemble them himself into the array required for an Alpha-
type font. This scarcely qualified Olivette as an "entirely new typeface";:

Mr Erbenstein goes on to say that "copying typefaces is a necessary part of
the typography business." Mfr. Ebenstein is attempting to equate copying with
wide distribution. It is not' necessary to contact photocopy another's typeface
without permission to achieve widespread distribution. :. is only necessary that
there be widespread availability of a particular t3 peface for all photocomposition
equipment.
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To further clarify the record, the principal business of Storch Enterprises
has been contact photocopying the photographic fonts of the Alphatype Corpora-
tion, and mounting them to fit the machines of Alphatype, with the exception of
OLIVETTE and possibly a few others unknown to us. Restated, with limited
exceptions, Storch Enterprises does not do its own original art work, but rather
obtains its art work by photocopying the Alphat3pe fonts. On this point,
Mergenthaler does not object to fair Competition by independent font manu-
facturers. It does object to the unauthorized and unfair contact photocopying
of its typeface font by a competitor. .

While there are many other inaccuracies in. Mr. Ebenstein's written and oral
presentations, they are generally irrelevant and immaterial and not germane
toyour Committee's considerations.

In summary, the principal objections to protecting original typeface designs
are fully met by AMergenthaler's willingness to accept compulsory licensing of
protected typeface designs at a reasonable fee and to limit protection for
original typeface designs to their use in making means for composing text
and to the use of such means in composing a page of text. With these limitations
and conditions, there really are no substantive reasons for not protecting the
creative and intellectual efforts of the typeface designer. On the contrary, such
protection would truly promote the useful arts by giving the necessary incen-
tive to the designer to create original typeface designs.

Respectfully submitted,
MICHAEL PARKER,

'irector, Typographical Development.

INDEX TO DESIGNERS

ANKLAM, A. Beta, 5
R6mische Antiqua, 197 Folio (or Caravelle), 274

ARPKE, O. Fortune (or Volta), 94
'Arpke Antiqua, 10 Horizon (or Imprimatur), 116

ASHBEE, C. R. Impressum, 120
Endeavour Type, 84 BAXTER, S.

AUGSPURG, A. Jocunda, 298
Berling Kortversaler, 21 BAYER, H.
Krimhilde, 131 'Bayer Type, 18
Messe Grotesk, 305 BECK, H.
Mona Lisa, 158 AMSwe, 160
Schbnbrunn, 203 BEIIRENS, P.
Select (or Albert), 204 Behrens Roman, 18
Trajan Initials, 223 BEHIRMANN, A.
Trocadero Kursiv, 403 Radio, 189.
Vesta, 234 BELL, P.

AURIOL, G. Echo, 265
Auriol, 13 BELWE, G.

Belwe Roman, 19
BALL', M. Fleischmann, 91

Ball6 Initials, 14 Shakespeare Mediaeval, 205
BARTUSKA, F. BENTON, M. F.

News Gothic, 311 Agency Gothic, 246
BAUER, F. Alternate Gothic, 247

Fortuna, 93 Bank Gothic, 252
Heyse, 113 Broadway, 256
Trennert, 225 Bulmer, 32

BAUER, J. C. Chic, 46
Roman Extra Bold, 195 Clearface, 50
Verdi, 232 Clipper, 376

BAUER, K. F. Cloister Old Style, 50
Alpha, 5 Franklin Gothic, 275
Beta, 5 Garamond, 100
Folio (or Caravelle), 274 Goudy Catalogue, 105
Fortune (or Volta), 94 Hobo, 295
Horizon (or Imprimatur), 116 Louvaine, 139
Impressum, 120 tModernique, 308

BAUM, W. News Gothic, 311
Alpha, 5 Novel Gothic, 315
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Parisian Gothic, 318 CARTER, M.
*Phenix, 321 Auriga, 13
Stymie, 211 Cascade Script, 368
Tower, 222 Grando Ronde, 379
Whitehall, 241 Snell, 399
Whitin Black (or Bold Antique), 241 CARTER, W.

BERNHARD, L. Klang, 128
Bernhard Brush Script, 366 Octavian, 165
Bernhard Cursive (or MJadonna), 366 CASSANDRE, A. M.
Bernhard Fashion, 252 Acier Noir, 245
Bernhard Gothic, 253 Bifur, 254
-Bernhard Roman, 22 Peignot, 319
Bernhard Tango; 366 Touraine, 349
Lilith, 138 CHAIX, H.
Lucian, 139 Editor, 74

BERTIIOLD, F. CIrAPPELL, W.
.Primus, 186 Lydian, 141.

BERTIERI, R. Trajanus, .223
Inkunabula, 121 CLELAND, T. M.
Paganini, 171 Garamond, 100

BINDER, J. Westminster Old Style (or
Binder Style, 255 Della Robbia), 65, 240

BLANCIIHARD, R. T. COLLETTE, G.
Bisonte, 255 Independant, 297
Juventud (or Muriel), 385 COOPER, O. B.

BLU.ENM'I.HAL, J. Cooper Black, 56
Emerson, 82 Cooper Old Style, 56

BOEEILAND, J. COTTI, E.
Balzac, 365 'Pastonchi, 174

BOHN, H. CRAW, F.
Allegro, 4 Adlib, 245
Kiinstler Schreibschrift, 386 Craw Clarendon, 61
5Iondial, 158 Craw Modern, 62
Orplid, 317 CROUS-VIDAL, E.

. RBosco, A. R. Flash, 318
Romany, 396 Ile de France, 296

BOYDELL, P. Ilerda (or Champs Elys~es), 296
Festival, 273 Paris, 317

BRAND, C.
.Albertina, 2 DAIR, C.

BRETTON, A. Cartier, 37
Adonis Extended, 246 DA MILANO, G.

BRODERSON, H. 'eon, 309
Brody, 367 Razionale, 323

BRUDI, W.
Brudi Medineval, 32 DAVI, W.
Orbris, 317 Aled nl,'WlVhedon's Gothic Outline, 360

BR0jNNEL, H. DEIXLER, F.
'Resolut, 331 Suggestion, 213

BURKE, J. DEMETER, P. A.
Aurora, 13 Demeter, 65
2Majestic, 144 Fournlier, 96
Trade Gothic, 350 HoliiYndiscll, 115

BuTTr, A. Pearl Fournier, 174
Athenaeum, 11 DE Roos, S. H.
Cigogna, 370 De Roos, 66
Fiuida. 377 Egmont, 76
Landi'Echo, 132 Ella, 375
Microgramma, 307 Erasmnus, 84
Normandia, 164 Hollandse lMediaeval, 115
'Paganini, 171 Libra, 137
Quirinfis, 188 Meidoorn, 148
Rondine, 396 Simplex, 335

Zilver Type, 243
CAFLISoC, M. DETTERER, E). F.

Columna, 54 Eusebius, 85
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DE VINNE, T. L. FENoccnIO, U.
Century, 40 Grafico, 380

DIETHELM, W. Linea, 301
Diethelm Roman, 70 FERRAND, L.
Sculptura, 333 Civilite, 370

Do3f, P. FINK, W. E.
Dom, 263 Greenwich, 109

DOOIJES, D. FINSTERER, A.
Contura, 56 Duo, 73
Lectura, 135 Figura, 90
Mercator, 304 FORSBERG, K. E.
Rondo, 397 Berling, 21

DOVEY, M. Carolus, 37
KinO, 299 Lunda, 140

DRESCHER, A. Parad, 173
Antiqua 505 (or Manutius), 7 FOSTER, R.
Arabella, 363 Pericles, 319
Drescher Initials, 264 FREUND, H. R.
Duplex, 264 News Gothic, 311
Energos, 375 Regal, 190
Fundamental, 276 FREY, H.
Helion, 292 Charleston, 44
Super, 343 FREIDLXNDER, B.

DRYNKOV, K. Elizabeth Roman, 80
Drynkov, 72 FRUTIGER, A.

DUDA, S. Apollo, 9
Kolektiv, 129 Meridian, 152

DUENSING, P. H. OCR-B, 315
Chancery Cursive, 369 Ondine, 390
Rustica, 200 Opera, 168
XVIth Century Roman, 206 Phoebus, 178

DUFOUR, J. President, 186
Independent, 297 Serifa, 205

DwIGGINS, W. A. Univers, 352
iCaledonia, 34
Eldorado, 79 GANiEAU, F.
Electra, 80 Vendbme, 230
Falcon, 87 GERBIG, R.
Metro, 306 Riccardo, 192

GILL, E.
ECK3MANN, O. Floriated Capitals, 92

Eckmann, 73 Gill Sans, 281
EGE, WV. Golden Coclkerel Type, 104

Basait, 252 Joanna, 124
EtICICKE, F. H. Perpetua, 177

Ehmcke, 78 Pilgrim, 179
EBIDENBENZ, H. Solus, 207

Graphique, 287 GILLIES, W. S.
ERBAR, J. Gillies Gothic (or Flott), 379

Candida, 36 GIPKENS, R.
Erbar, 269 Majestic, 144
Feder Grotesk, 272 GIRARD, R.
Koloss, 299 Astree (or Miazarin), 11

EXCOFFON, R. GooDIIuE, B. G.
Antique Olive, 248 Cheltenham, 44
Banco, 251 Merrymount, 152
Calypso, 258 GOUDY, F. WV.
Chambord, 259 Californian, 35
Choc, 369 Copperplate Gothic, 58
Diane, 368 Cushing Antique, 63
Mistral, 388 Deepdene, 64

Foru.n Capitals, 95
FAIIRENWALDT, M., Frenchwood Ronlde (or Italian Old

Minster, 154 Style), 97
FAIRBANi, A. Garamond, 101

Bembo Condensed I'talic, 20 Goudy Antique, 105
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Goudy Extra Bold, 106 HIRT, E;Goudy Modern, 106 Parkway Script, 392Goudy Old Style, 106 HOEER, K.
Goudy Sanserif, 284 Elegance, 374
Goudy Thirty, 107 MIonsoon, 159
Goudytype, 107 Permanent, 320Goudy Village, 107 Saltin9, 3S7
Hadriano, 110 Salto, 397Italian Old Style, 123 Zebra, 405
Kaatskill, 126 IIOFFAN, I-.
Kennerley, 127 Block, 255Pabst Old Style, 170 BIHoNISe, W.
Pabst Roman, 170 Express, 375Venezia, 231 Sketch (or Skizze), 398GRASS6ET, E., Stop, 400Grasset, 108 HORNE, H. P.GRIFFITH, C. H. HORNE, 1-I. P.Corona, 59 IFlorence Press Type, 92Excelsior, 86 MIontallegro Type, 159onExtcelsor, 86 Riccardi Press Fount, 192Monticello, 160 HOYER, H. T.
Paaticon, 168 Schinschrift Hoyer, 382Paragon, 173 HUGHIES, C. E.Poster Bodoni, 184 Century Nova, 40GRUNDEIS, 2E. HUNZIRER, II. J.Stadion, 209 Grando Ronde, 379

HADANIC, 0. EHUXLEY, NV.OrDatN, 169 Huxley Vertical, 296
HAMMER, V. INGRA-M, WV.Andromaque, 362 Cyclone, 262Hammer Uncial, 111 IRVIN, R.HARLINO, R. Irvin, 297Playbill, 182 ISBELL, R.HARTZ, S. L. Americana, 6'Emergo. 82

Juliana, 125 JAcKson, E.Mol6 Foliate, 157 Imprint, 120HARVEY, M. J.Ac,, M.Zephyr, 243 Film, 273
HAUSER, G. Jacno, 297Hauser Script, 382 c , 9
HAYDEN-DUENSINO P. Scribe, 39.Chancery Cursive, 369 JACOBY-Boy, M.Rustica, 200 Jacobeavour, 383XVIth Century Roman, 206 Pacdien, 137
HAVINDEN, A.

Ashley Crawford, 10 JOIpNnTO, E.Ashley Script, 364 Imnprint, 120HE y SBEC ript, H. Johnston's Railwnay Type (orJunior, 384 Underground), 298HEMERSDORF, M. JO:ES, G. W.Prima, 394 Georgina, 103HEsS, S. Granjon, 108
Artscript, 364 JOST, Hr.
Bruce Old St.vle, 32 Aeterna (or Jost Mediaeval), 2Hess Bold, 112 Beton, 23
Hess Neobold, 112
Hess Old Style, 113 KALAn, 2,.
Spire, 208 Kalab, 126Squareface, 209 KAPR, A.
Stymie, 211 Fanlst, 88
Tourist Gothic, 350 Leipzig, 126

HEwrrT, G. KAUFMANN, If. R.Gwendolin, 1.10 Balloon (or Lasso), 251Treyford, 225 Kaufmann, 385
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KAUSCHE, M. MCcMUBTRIE, D. C.
Mosiak, 309 McMurtrie Title, 141

KEM3PER, W. Ultra Modern, 352
Colonia, 9.6, MCMURTRIE, R.

KINDERSLEY, D. Old Dutch, 165
Octavian, 165 MAEHLER, H.

KmN, J. Salut, 201
Bison, 366 MIALY, B.

KLAUSS, KI. Cantoria, 258
Adagio, 361 MAnDERSTEor, G.
Arkona, 364 Dante, 63
Klauss Cursive, 385 Fontana, 93

KLEURENS, . W. Griffo, 110
Helga (or Olga), 111 Zeno, 243
Kleakens Antiqua, 129 ZeARGGRAF, G.
Omega, 315 '5Marggraff Light Italic, 388
Ratio Roman, 190 MARSO, S.
Scriptura, 398 Kamene, 298

KLUSMPP, E. Prazke Kamene, 322
Catalina, 368 Public, 188
Miurray Hill, 389 MASON, J. H.

.Kocir, R. Imprint, 120
Cable (or Kabel), 257 MIATHEIS, H.
Holla, 382 Charme, 369
Jessen, 124 Compliment, 371
Koch Kurrent, 385 Matheis lMobil, 146
Locarno (or Koch Antiqua), Primadonna, 394

138 Slogan, 399'
Marathon, 145 Verona, 404
Maximilian Antiqua, 147 MEDINGER, I.
Neuland, 310 Helvetica, 292
Offenbach; 315, iorizontal, 295
Steel, 210 Pro Arte, 186
Wallau, 236 aMEXDOZA Y ALMEIDA, J.

KOENIG, H. Paschal, 3.18
.*Rmische Antiqua, 197 IMENHART, O.

KORGER, H. Verona, 404
Typo-Skript, 403 MENHAUT, O.

KRAnIE, 3K. Ceska Unciala, 43
Ondina, 316 Figural, 90

K.RJOER, H. 5Manuscript, 144
Raffia Initials, 395 MIenhart, 151

KUMLIEN, A. MIenhart Roman, 151
Kumlien, 131 NlMonument, 160

Parlament, 173
LANGE, G. G. Triga, 225

Arena, 9 Victory, 235
Boulevard, 366 M HEYEI. HE.
Champion, 369 SIIyntax, R. H.

LEGE, ·G. Almiraz Script, 3ui

Concorde, 54 CondenseL Go

Diamant, 68 Imoronet, 12360

El Greco, 374nd M. Delan Ope Ttlg,
Solemnis, 207 Fhden, 74

oENE, E. ESusebiusd man, 2085

Preauvgefest, 393 FIDDLEair, R. H.

Florentine Cursive, 376

LEEKY, V. H.Ad Foirai Script, 30177
Impact, 297 Cameo, iOv

LEH.MANN, 3. Condensedi Gothic OutlIne, 262
DColuamant, 8 Coronet, 100
LEN, E. and M. 3Delphian Open Titlirg, 65
Profil, 187 Eden,.74

LOEWE, M. Eusebius, 85
Deauville, 64 Flair, 376

Florentine Cursive, 376
McKAY, W. H. Formal Script, 377

Columbia, 53 Garamond, 100
Heritage, 382 Karnak, 126
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Lafayette, 132 OVERBEEr, A.
Ludlow Black, 140 Studio, 343
WIandate, 387
Mayfair Cursive, 389 PARKER, W. A.
'Radiant, 323 Modernistic, 157Recora Gothic, 324 PAUSER, H.
Samson, 332 , Petra, 393
Square Gothic, 338 PASTONCHI, F.Stellar, 340 Pastonchi, 174.Stencil, 211 PEIGNOT, C.Tempo, 346 Garamont, 100
Umbra, 322 PEIoNoT, G.
Wave, 405 Garamont, 100,iismc, K. PEioNOT, R.Kolektiv, 129 Cristal, 62M6HRINO, H. PERRIN, L.
Elan, 374 Lyons Titling, 141Elegant Grotesque, 268 PETERs, J.
Florida, 273 Angelus, 6
Gabriele, 378 Castellar, 40Gladiator, 379 Fleet Titling, 91Phalanx, 178 Traveller, 2242IMLLER. H. R. PHEMISTER,.A.
Golf, 105 Old Style, 166
Trio, 351 PHINNEY, J. WV.

'1OLLOWITZ, E. Jenson (or Italian Old Style), 123Forelle (or Rhinegold). 377 PIEIILER, A.IORGAN, D. Piehler Script, 178
Bessemer, 22 PIERPONT, F. H.MORISON, S. Plantin, 180
Times New Roman, 220 PISCHINER, C. W.

oldORRIS, W. Stempel Sans (or NeuzeltGolden Type, 104 Grotesque), 341
IULLEN, J. PISSARRo, L.Repro Script, 396 Brook Type, 31MIURAWsIr, A. Disteltype, 71Magnet, 143 POHL, C.

Polo, 393
NAOY, Z. PoNOT, R.

Reklam, 331 Pssitt, 322
NAUDIN, B., POST, H.

Naudin (or Tradition), 161 Dynamic, 374
NEuxomrm, E. A. Post MIarcato, 322

Bravo, 367 Post Mediaeval, 183NovAREsE, A. Post Roman, 183
Athenaeum, 11 POWELL, G.
Cigno, 369 Onyx (or Arsls), 167
Egizio, 75 Stymie, 211
Elite, 374 PRACHT, C.
Estro, 85 Pracht, 184
Eurostile, 271 PTrIM8IO, V.
Fontanesi, 93 i reisIg, 185
Forrt-, 275
Garualdus, 99 RAMBOUSEK, J.Juliet, 384 Brno Z, 31
Magister, 142 RANs60 , V.
Metropol, 306 Parsons, 174Microgramma, 307 REsInIUiN, WV.
Normandia, 164 Fox, 378
Oscar, 390 Hobby, 295
Recta, 326 RElNEn, I.Slogan, 399 Bazaar, 365Stop, 342 Contact, 262

Corvinus, 60
OPPENHfEI, L. Florida, 273

Fanfare, 272 London Script, 387
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Matura, 146 Pergamon, 175
MIercurius, 389 SOIINEIDER, V.
Meridian, 305 Rotunda, 199
MIustang, 390 SCINEIDLER, F. H. E.
Pepita, 392 Deutsch Riimisch, 06
Reiner Black, 395 Graphik (or Herald), 381
Reiner Script, 395 Kontrast, 131
Stradivarius, 400 Legend, 387

REISSnBEiGE, C. Schneidler Old Style (or Bauer
Forte, 378 Text), 203

RENNER, P. SCIINEIDLEp, P.
Futura, 277 Maxim, 388
Topic (or Steile Futura), 349 SOIINIPPI;RIN, W.

RHODE, H. Aktuell (or Penflow), 362
Hiero Rhode Roman, 114 Pentape (or Originell), 3912

RICKExrTs, C. W. SCIIUM.ANN, WV.
King's Fount, 128 ,Butterfly, 367
Vale Type, 229 Stentor, 399

RIEDEL, A. .CnIIWEIZER, J.
Domino, 72 Dominante, 71

RIEDINGER, F. SOIWERODTNER, V.
Philnomen, 393 MIetropolis, 153
Riedinger MIediaeval, 192 MIundus, 161

RILEY, F. H. SHAAR, E. W.
Contact, 56 Futura Demibold Script, 378
Grayda, 381 Futura Extra Bold, 277

ROESNER, J. Imperial, 119
Roesner, 195 Valiant, 356

ROGERS, B. Windsor, 241
Centaur, 40 SIERCKE, J. J.
Goudy Bible, 105 Cantate, 368

Ro.ANN, J. Privat, 394
Constance, 371 SI3noNCII, F.
Queen, 188 Aster, 11
Variante, 403 Delia, 262

RONALDSON, J. SINKWITZ, H.
Oxford, 170 Sinkwitz, 335

RUZICKA, R. Sn'IT, L. H. D.
Fairfield, 87 Amazone, 362
Primer, 186 Orator, 168

Promotor, 187
SALLWAY, F. K. Sm'Ir, R. E.

Information Extra Bold Wide, 328 Brush, 367
SALTER, G. Park Avenue, 392

Flex, 376 SNIFFIX, W. T.
SALZN:ANN, M. Keynote, 385

Dolmen, 263 Liberty, 387
SO}HAEFER, K. H. Nubian, 164

Atlas, 251 Piranesi, 179
Capitol, 258 Rivoli, 193
Schaeffer Versalien, 333 SOMM0xER, K.

SCOIAEFFER, W. Dynamo, 265
Neon, 310 SPENMANN, R.

oHARnDT, H. Gavotte, 379
Folkwang, 92 STERNNERO, Rudolf

SOHEFFET, W. Artista, 364
Rembrandt, 191 STEVENS, R. H.

SCHEULE, I. Cl;:arence Condensed, 47
Rhapsody, 396 STONE, R C

SOHILDBACII, A. M. . lnerva, 1.4
MIontan, 308

SCHLESINGER, S. TALLON A
Hidalgo, 113 , 214
IRondo, 397 Tnllone, 214SCondo,3, H. Tallone Max Factor, 214SCHM=DT, H.
Monument, 308 TEIMER, S.

SOIHNEIDER, A. Teimer, 216
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THALWIEER, A. Romulus, 198
Totfalusi, 222 Spectrum, 208

TWANNHAEUSEB, H. Van Dijck, 230
Adastra, 1 VOLLENWEIDEB, H.
Erler Titling, 84 Rotunda, 199
Gravira, 109 VON HESSE, G. ZAPF
Kurier, 386 Ariadne, 363
IAberta, 136 Diotima, 70
Lotto, 387 Smarazd, 207
Meister, 148
Parcival, 173 WAONER, H.
Thannhaeuser, 217 Welt, 239

THLELE, E. Wolfram, 242
Normal Grotesque, 314 WAGNER, J.

THOMAS, P. Jowa Script, 384
Thomas Type, 218 Wa*.LTER, K. H.

THOMPsON, T. Hiero Rhode Roman, 114
Thompson Quillscript, 401 WARDE, F.

TIEMANN, W. Arrighi Italic, 10
Daphnis, 64 WEBER, R.
Offizin, 165 Papageno, 391
Orpheus, 169 .WEGE, W.
Tiemanr., 219 Signal, 398
Tiemann Mediaeval, 219 WEISS, E. R.

TsAcY, W. Weiss Roman, 237
Jubilee, 125 Weiss Rundgotisch, 238
Linotype Modern, 138 WVEiss, R.

TRaTro N, H. A. Memphis, 149
Cartoon 'or Tresko), 259 W ESDLER, W.
Trafton Script, 402 Totfalusi, 222

TBENHOLU, G. F. WVIEBKIOG, R.
Cornell, 59 Artcraft, 10
Nova Script, 390 WIEGAND, W.
Trenholm Initials, 224 Bremer Presse Roman, 31
Trenholm Old Style, 224 Liturgica, 138

TBUaMP, G. WIENCK, H.
Amati, 5 Phyllis (or Wienck Cursive), 393
City, 47 Trianon, 402
Codex, 52 WILKRE, M.
Delphin, 65 Ariston, 363
Forum, 95 Burgund, 367
Jaguar, 384 Caprice, 368
Mauritis, 147 Discus, 369
Pitomba, 391 Gladiola, 380
Schadow, 202 Konzept, 386
Signum, 335 Palette, 391
'ime, 401 WINKOW, O.

Trump Mediaeval, 226 Alcazar, 247
TSCHICHOLD, J. Electra, 267

Sabon, 200 Iberica, 118
Sasklia, 201 Nacional, 161
Transito, 351 Reporter, 395

TSOHORTNER, H. WVonsT, F.
Tschortner, 227 Globus Cursive, 104

TrFA, J. WOOLLEY, W. A.
Kolektiv, 129 Braggadcio, 256
Tyfa, 228 %WOLPE, B.

Albertus, 3
VAN DER VossENz, A. Hyperion, 117

Houtsneeletter, 295 Pegasus, 174
VAN KIBIMPEN, J.

Cancellaresca Bastarda, 35 YU-BNq- .N, L.
Haarlemmer, 110 Freu.. .shaft, 97
Lutetia, 140-
Open Roman Oapitals, 168 ZABEL,.
RomanSe, 196 Zabel Roman, 243
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ZAPPF H. Virtuosa, 405
Aldus, 4 ZAPF-vox, HE88E, G.
Hunt Roman, 117 Ariadne, 363
Kompakt, 130 Diotma, 70
Mfelior, 1491er 152 Smaragd, 207Mergenthaler, 152 ZIMMEMAN, L.
Optima, 316 ZIIERbANN, L.
Palatino, 172 Impuls, 383
Sapphire, 201 ZIMAmIERSANN, P.
Venture, 404 Florenz, 92
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Statement of Mergenthaler Linotype Company
in Support of the Registerability of the
Claim of Copyright in Original Typeface Design
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Statement on Behalf of
Mergenthaler Linotype Company

Introduction
The Mergenthaler Linotype Company, Plainview,

New York, a division of Eltra Corporation, submits this
statement in support of the registration of the claim of
copyright in original typeface designs, pursuant to the
notices appearing in the September Xo, I974 and'November
'8, I974 Federal Registers. I

As used herein, the term "typeface" shall mean sets
of designs of (a) letters and alphabets as such' with
their accessories such as accents and punctuation marks,
and (b) numerals and other figurative signs such as con-
ventional signs, symbols and scientific signs, which are
intended to provide means for composing texts by any
graphic technique.'

Typeface is distinguished from other types of lettering
in that it is used for setting a page of type. By necessity,
there must be a consistent repeating of design elements in
the characters so as to produce a harmonious impression,
regardless of the combinations in which the specific
characters are used:

The terms typeface and type font are sometimes used
interchangeably. However, there is a difference. The type
font is merely the assortment of a typeface in a particular
size or style for a particular purpose. In any given font,
there are usually seventy to ninety or more.characters.

To give the Copyright Office the fullest exposure to
the question of copyrighting typeface, this statement will
first overview the typographic industry and the economics of
typeface production today and in the past, which will
demonstrate the urgent need for protection.

It will be followed by a detailed analysis of the
Constitution, the Statute, and the case law relating to the
copyright of original typeface designs. Similarly, the legal
arguments raised against copyrighting typeface will be
analyzed, and refuted.

The. statement will then treat the enduring life of
typeface, its legibility, and the "origiriality" in its design.
It will also refute in detail the written statement submitted
to the Copyright Office by Dan X. Solo on November 6, '
I974, entitled "An Argument in Opposition to Copyright
Protection of Printing Types."
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Thereafter, it will discuss the applicability of the
pending general Copyright Revision Bill (S.I 36I) and of
Title III thereof entitled "Protection of Ornamental Designs
of Useful Articles" to the protection of original typeface
designs. Finally, the statement will specifically respond
to the five questions raised by the Copyright Office in the
notice published in the September io, I974 Federal Register.
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I. An Overview of
the Typographic Industry

Today there are three (3) broad classes of type
setting equipment. The first is traditional handget type. The
second involves typefaces set in metal by machines such
as the Linotype, Monotype, Ludlow or Intertype machines.
These machines use brass matrices bearing the typeface
from which lead slugs are cast. The lead slugs in turn are
used for the purpose of printing the pages. This process of
printing from lead slugs has been commonly referred
to as "hot metal."

The third and more modern type setting equipment
may be broadly characterized as photocomposition equip-
ment which uses a typeface appearing on a grid made of
plastic film, glass or other materials. From the single grid
bearinig the full typeface, the machine is able to produce
by various methods of photoreproduction of a page of text.
The photoreproduction, in turn, is used to make the plate
for printing. This process is commonly referred to as
"cold type."

The typographic industry may conveniently be broken
into four (4) different categories.

At the top is the designer of the typeface who may
be an independent designer or who may be employed by
the second level which constitutes the manufacturers of
type setting equipment. The manufacturers in turn can be
sub-classified into those who manufacture their own
photocomposition equipment and grids bearing the typeface
of the designers or just those who manufacture grids only.

At the third level is the type setter who purchases
the type setting equipment including the photocomposition
equipment and the grids bearing the typeface. This is the
person who composes the text that will be used in
printing the final page.

At the fourth level, are the printers, publishers, and
art directors who buy the product of the type setter. Of
course, there are many overlappings between type setters
and printers and publishers. For example, newspapers and
publishing houses often own their own type setting
equipment and their own printing equipment.

It has been said that there are more than Io,ooo and
less than Ioo,oo type faces in the public domain which
are currently available for use in this country. Mergenithaler
itself has more than,.6oo typefaces in its library which
are in the public domain. Every one of these typefaces is
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utilitarian in that it is legible. Any one of them would
do for the purpose of producing a printed page:

It should be readily apparent from the mere fact that
Mergenthaler has more than 6oo typefaces in its own
library which are in the public domain and all of which are
legible, that the only distinguishing feature between one
typeface and another is the artistic design inherent in a
particular face. But if there is any question that one
typeface may have a more pleasing design than another,
it is laid to rest by the fact that today a designer's type-
face is copied by others as soon as a commercial market is
established. If, as some people say, all characters, letters
and numerals of our language are more or less alike, why
is it necessary to steal the new artistic property of the
designer rather than simply using the typeface in the
public domain? If all alphabets really look the same, no
firm would invest good dollars in a design of which
there have been equivalents in their own catalogs for
years. There must be something in the design of a typeface
that encourages it to be copied with. impunity.

As a practical matter, there currently is little pro-
tection for original typeface designs under the patent or
copyright laws.2 The result has been a field day for copying
every new typeface' introduced, thereby reducing the
incentive for creating them. This is not to say that new.
typefaces are not being designed. They are. But with the
photocomposition equipment now available, the opportunity
for new typefaces is unlimited. No longer is the designer
restricted to what the manufacturer can afford to reproduce
in metal. TIhe use of the photographic film plate and the
extraordinarily high quality of many of the photo-
composition machines has opened up new vistas for
designers. Unfortunately, these vistas are only being
exploited to a fraction of their potential and the reason is
simple-why should a designer or a manufacturer invest
time, money and effort in creating something new from
which he can get little or no commercial benefit since
the typeface will be immediately copied by a competitor as
soonas the market for typeface is established?

The present day copying also creates another problem
which is a common complaint of the typesetter-to wit,
the poor quality of the letter forms themselves. Unless
there is copyright protection for typeface, there is no way
in which the quality of the letter forms can be controlled.

Without belaboring the matter, copying has always

4
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beela a problem for the designer and manufacturer of
typefaces. But with the advent of the photrcomposition
equipment in the I96o's the problem has become most
acute. Photocomposition equipment in the type setting
field is tantamount to a second industrial revolution. The
capability of higher quality, higher speed and less
expense is realized by these wonderful machines and' the
typefaces available for them are Io to Ioo times cheaper
than they were for the hot metal machines. This factor
alone permits the typesetter to have a broader scope of
typefaces available, which consequently produces a greater
market for typeface grids and, regrettably, encourages
the copying of new typefaces by competitors.
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II. The Economics of Typeface Production
of Photocomposition Versus "Hot Metal"

Until the I88o's and the invention of the hot metal
composing machines, typefaces were relatively cheap to
manufacture and relatively easy to copy. Typeface
plagiarism was therefore common from Gutenberg's
day until the end of tihe nineteenth century when the
invention of the Linotype and the Monotype and the
Ludlow called for factory manufacture of typefaces in a
more complex form. To properly make typefaces for these
complex mechanisms, an expenditure of some millions
was necessary to set up the factory-and anywhere from
$ioo,ooo to $506,000 to put out a complete series of
sizes, weights and sometimes widths of a typeface. This
expense was required for the drawings which had to be
:imade, patterns and punches cut, and the plurality of
matrices made for each font size e.g., roman with italic,
roman with bold, etc. Whoever got there first got the cream
of the market. Therefore, the large expenditure for a
second comer to produce a copy and then try-to catch up
was -cconomically unattractive-thus reducing the typeface
plagiarism during the "hot metal" process period.

The situation radically changed with the introduction
of photocomposition machines in the 960o's. Instead of
the many fonts of brass matrices which had to be manu-
factured and put on the shelf, it is now necessary to have
only a single film strip from which many varying sizes
can be produced. This reduces manufacturing costs to
one-tenth to one-hundredth the amount required -for the
hot metal composing machine fonts.

Every manufacturer today to compete must offer a full
range of typefaces-and the cheap, economicail and
obvious way to do that is' to copy the competition's faces
as rapidly and economically as possible, changing only the
name where necessary to guard against possible trademark
infringement. Even if a manufacturer has to redraw the
letters in order to adapt them to his machine and then
remanufacture a different kind of font, the cost of doing
it is cheap enough so that typeface plagiarism has become
rampant throughout the industry.

In certain cases, unscrupulous manufactuirers have
.gone one step further and actually buy up, borrow or
otherwise obtain grids bearing, fonts for a particular
machihe or system, photographically contact copy it, and
from that contact copy, make font grids for sale at a

6
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fraction of the price of the original. Even at his reduced
price, -the copier's profits are actually greater than the
profits made by the original manufacturer, who must pay
for all the equipment and work that went into the
original master by the sale of a number of his font grids.
By contrast, the copier has to pay only for a simple
vacuum frame, the materials for copying and whatever
other general overhead he may hive. His costs are only a
few cents or dollars per font grid against the original
manufacturer's tens or hundreds of dollars.

The relatively recent change in the economic status of
the industry makes possible a whole new structure of
typefaces. Under the old "hot metal" system, the
manufacturer had to envision a market for each new
typeface that was broad-probably including many different
uses for the face-and those uses to last over a number
of years-if the face was to be properly paid for and
profits to be made. This led to a few select, general-
purpose designs, none of them too close to each other.
The high price of the resulting fonts led the purchaser to
be wary in buying new faces--because in the case of the
Linotype his normal investment in a new series would
be over $Io,ooo. It was, therefore, uncommon for a
typesetter to have more than a few general purpose
faces in stock.

By contrast. in photocompostion, otfe can aiford to
manufacture fonts for a specific segment of the industry,
even if the fashion is an extreme one. limited to one
segment of the industry whose duration may only be a
matter of a few months, or a year of two. The low cost of
manufacture encourages the manufacturer to take the
risk of bringing out the new typeface. Similarly, it
encourages the purchaser to buy the new typeface f,.Lt
since he can recover the cost of the fonts quickly. There is a
new market for new designs of really quite a new kind-
if only the designers ore there to supply it. Unfortunately,
those who enter the field -today tend to get paid a
few dollars in royalties frem one manufacturer while all
the rest copy the design if it has any merit or value,
with no payment to the originator whatsoever. The
opportunity for new designs is not and will not be fully
realized under these conditions.

Comparing the old "hot metal" composing machine
system with the new photocomposition system, the cost of
design drawings is essentially the same, but the cost of

7
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manufacture (which was the overwhelming expense under
the old system) has been reduced to between one to ten
percent of the "hot metal" system, while the cost of
marketing remains essentially unchanged. In Mergenthaler's
case, it produced in the past only the typefaces that it
could afford to manufacture. Today, it produces the
typefaces that it can afford to market.
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ILL. The Constitutional, Statutory and Legal Aspects
of Registering the Claim of Copyright in
Original Typeface Designs

A. Constitutionality
Any study to determine the copyrightability of a

work or article might reasonably commence with the ap-
plicable language of Article I, Section 8 of the u.s.
Constitution, to wit:

"The Congress shall have the power to promote the
progress of science and useful arts, by securing for
limited times to authors and inventors the' exclusive
rights to their respective writings and discoveries."

The word "writings" in the Constitution has been in-
terpreted to mean something much more than the word
implies in the ordinary sense. As stated in Harper and Bros.
v. Kalem Co., I69 Fed. 6r, 64 (2nd Cir., I909) aff'd 222

u.s. 55, "the history of the Copyright Law does not
justify.... a narrow constructuion of the word 'writings'."
This court continued by saying that Congress had con-
strued "writings" to cover various forms of expression
including maps, charts, engravings, prints, paintings and
statuettes and that thi.; action had been acquiesced in
over fifty years, so that writings should be broadly con-
strued by the courts.

In the first definitive statement of the meaning of
"writings," the Supreme Court in the Trademark Cases,
Ioo U.s. 82 ( 879) stated at page 94:

"And while the word writings may be liberally con-
strued, as it has been, to include original designs'for
engraving, prints, etc., it is only such as are original,
and are found in the creative powers of the mind. The
writings, which are to be protected, are the fruits of
intellectual labor, embodied in the form of books,
prints, engravings, and the like."

In Burrow.-Giles Lithographing Co. v. Sarony, III U.s. 58
(I884), the Supreme Court further indicated the broadness
of the meaning of "writings" in its statement:

"By writings-in that clause is meant the literary pro-
duction of those authors and Congress very properly
has declared these to include all forms of writings,
printing, engraving, etching, etc. by which the ideas
in the mind of the author are given visible expression."
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The meaning of the constitutional clause relative to
copyrightable "writings" is well summarized in Study No. 3
prepared for the Subcommittee on Patents, Trademark
and Copyrights, 86 Cong. 2nd Sess. at page 85:

"On the basis of these two cases (Burrows-Giles and
Bleistein), other courts have similarly defined these
words (writings of an author) in terms of principles
and standards, such as: 'the'expression of an idea, or
thought, or conception' of the one who takes the
photograph; subjects which 'convey or are capable of
conveying the thought of an author'; 'creative, intel-
lictual or aesthetic labor in the production of a con-
crete, tangible form' resulting in an artistic creation;
result and 'fruits of intellectual labor'; and 'labor of
the brain in these useful departments of'!if'."

Hence, typeface designs, in the words of this study, are
clearly "creative ... productions of a concrete, tangible
form" or "ideas in.the mind of the author (which) are
given visible expression" and, hence, are "writings." Nothing
better promotes the progress of the "useful arts" in the
sense of Article I; Section 8 of the Constitution than the
creation of pleasing, readable and decorative typefaces.

B. Statutory Background
Original typeface designs not only are copyrightable

"writings" in the constitutional sense but are specifically
copyrightable "works of art" under the statute. "Art" in this
sense is defined by Webster's Third International Diction-
ary, i966 edition, as the "applicatino of knowledge or
skill in effecting a desired result." Long prior to-the advent
of printing, handwriting was one-of the earliest and most
important forms of art practiced by monks and scribes,
not only to promote the dissemination of knowledge and
learning, but also to provide a beauty and esthetic appeal
for that which has been written. Today, few attempt to

,match the grace and beauty of this old art form and we
are thus limited to admiring and studying this artistic
expression in terms of the ancient and illuminated manu-
scripts in which it appears. No authority has denied that
these ancient writings are not works of art; rather there is a
contrary tendency to acknowledgethat even unskilled hand.,
writing is a creative work and perhaps even copyrightable as
a work of art. For instance, Justice Holrm.es implied as much

IO
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in Bleistein v. Donaldson. Lithographing Co., I88 U.S. 239,

249 (I903):

"Others are free to copy the original. They are not
free to copy the copy. (citations omitted). The copy is
the personal reaction of an individual upon nature.
Personality always contains something unique. It
expresses its singularity even in handwriting, and a
very modest grade of art has in it something irreducible
which is one man's alone. That something he may
copyright unless there is a restriction in the words of
the Act." (italics added).

Handwriting as an art form today has been replaced
by the more difficult and precise form of art in the de-
signing of typefaces, which is much more complicated and
involves considerable more creativity, ski:' and .effort even
than the preparation of stylized or beautiful handwriting.
The difference between the look of one type and the look
of another is the difference between thousands of tiny re-
peating details that have been carefully orchestrated or
arranged and combined by the typeface designer. These
typeface designs involve a considerable amount-of talent and
creative product not only to create a pleasing and
effective design of a single letter of type, but also to provide
a consistent pattern 6f design which will enable the
various letters to be fitted together in all of the hundreds
of thousands of permutations and combinations of
twenty-six lower case -letters, twenty-six capital letter- is
well as all of the additional symbols, punctuation ,...,ks
and numbers necessary to complete the family of print.
Any doubt that these original typeface designs meet the
standards of copyrightability as works of art seems to have
been long ago set to rest in Bleistein v. Donaldson Litho.
graphing Co., supra, wherein the cour: stated:

"Yet if they (worlrs of art) command the interest of
any public, they have a commercial value-it would
be bold to say that they have not an aesthetic and
educational value-and the taste of any public is not
to be treated with contempt."

Undeniably, these typeface designs have considerable
commercial value, illustrated not only by the willingness
of their designers to expen! as much as $ioo,ooo in the
preparation of a new typeface design, but also by the fact
that such typeface designs are copied and imitated as
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soon as they have been published. Otherwise, it would not
be necessary or desirable for others to copy a new typeface
design rather than simply to use one of tfl thousands
of existing typeface designs already in the public domain.
That the invividual typeface designs may not necessarily
have the same visual impact as a painting or other form of
fine art nakes no difference, though certainly the pleasing
effect of a composition of type may provide its own kind
of beauty. In Mazer v. Stein, 347 U.s. 201 (I954) the
court said in this regard:

,':Individual perception of the beautiful is too varied a
power to permit a narrow or. rigid concept of art. As
a standard we can hardly do better than the words of
the present regulation, Sec. 202.8 supra, naming the
things that appertain to the arts. They must be
original, that is, the author's tangible expression of his
ideas."

In addition, there is no statutory obstacle to the
copyrighlabality of an original typeface design as a work
of art. Section 4 of Title i7 u.s. Code provides:

"That the works for which copyright may be
secured under this section shall include all the wriiings
of an author."

Arthur W. Weil in his book "American Copyright Law"
(19I7) felt that the foregoing statutory expression
exhausted the constitutional power of what was copy-
rightable, stating at page I8i of his treatise:

"Congress has, -by using the very words which are
used in the section of the Constitution from which it
drew the power to pass this Act, shown its intention
to exercise that power with respect to all matter in
which it could allow copyright constitutionally. It
must, therefore, be deemed that everything is copy-
rightable under the present Act which could, constitu-
tionally, be made copyrightable."

While some textwriters may, not feel that the present
statute exhausts the legislative power under the' Consitution,
there seems to be general agreement that all "writings"
of an author which are visually perceivable are copy-
rightable under the present statute and Weil's interpretation
in this regard at page I89 of his text seems applicable
and generally respected:

I2
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"The subject matter of United States copyright at the
present time, then, is all 'writings' by which are meant
each and every visual expression of the ideas of an
author, embodied in any tangible medium, or com-
bination of media, whatsoever, whether on, or in,
paper, canvas, marble, bronze, stbne, metal, textiles,
ivory or any other substance."

Clearly, a typeface design, initially prepared on paper and
subsequently embodied in a plastic or glass grid and
eventually in print, logically and reasonably meets Weil's
statutory test of copyrightabality. Such designs, if nothing
else, are visual expressions of the ideas of their creator
and, hence, copyrightable writings under the present statute.

'In addition, there is nothing in the present statutory
class of "works of art," expressly recognized in §5(g)
of Title I7 Usc, which would preclude original typeface
designs from the status of copyrigi:abality. Even if 'this
were not the case, §5 otherwise provides for copyright in
typeface designs in the catch-all language at the end
of this Section:

"The above specifications shall not be held to limit the
subject-matter of copyrights as designed in Section 4
of this Act."

The Committee report attending the enactment.of the
Copyright Act of I909 (HR'2222, 6oth Cong. 2d Sess.)
states that "Section, 5 refers solely to a classification
it ade for the convenience of the Copyright Office and
those applying for copyrights," which rather clearly implies
that the classes specifically listed are not deemed to be
exclusive, with a result that even if typeface designs were
not copyrightable in the class of "works of art," they still
would be copyrightable under the catch-all or prGviso
language at the end. of Section 5.

The legislative history of the present statute, the Act
of I909, as'amended, codified in Title I7 USC, indicates
that "works of art" as a copyrightable class in Section 5
should be construed broadly. Under the earlier Copyright
Act of I870, only works of "fine art" were declared to be
copfrightable, but the limiting phrase "fine arts" in the
1870 Act was dropped in favor of the broader phrase
"works of art" in the I909 Act. That this was an
intentional expansion of that which would thereafter be
copyrightable works of art was indicated in the testimony

13
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of Herbert Putnam, Esq., then Librarian of Congress,
perhaps the mostacrive leader in the pre-igog copyright
revision movement, who declared before the Joint Meeting
of the House aad'Senate Committees in I906 (Comm. on
Patents of the Senate and House of Representatives,
59th Cong. Ist Sess. June 6-9, I906, page II):

"After this general statement (concerning 'writings')
certain specifications follow in the bill of particular
classes under whichva particular application is to be
made in. the office (Copyright Office), but these
specifications are coupled with the provisio that they
shall not be held to limit the subject-matter. The
specifications so far as possible also substitute general
terms for particulars. They omiit, for instance, the
term 'engravings, cuts, lithographs, painting, statues
and statuary.' They assume, however, that all of these
articles will' be included under the more general
terms, as 'prints and pictorial.illustrations' or 'repro-
ductions of a work of art' or 'works of art' or 'models
or designs for works, of art.' The term 'works of art' is
deliberately intended as a broader specification than
'works of fine arts' in the present statute with the idea
that there 'is subject matter (for instance, of applied
design, not yet within the province of design patents),
which .may properly be entitled to protection under
the cop'yright law." (italics added).

This quotation was cited with approval by the Supreme
Court in Mazer v. Stein, supra, to show that the phrase
of "works of art" under the i909 Act described a new
and much broader copyrightable class. It would indeed be
violative of the legislative mandate, therefore, if this
broader language were to be restrictively' construed as
equivalent to the narrower phrase of "works of fine arts"
found in the Act of I870, which the present statutory
language had replaced.

With this change from the restrictive language of the
I870 Act, no statutory limit now exists upon copyright
in an original work of art, regardless of whether it may
have a utilitarian or mechanical application. Nothing
appears in the present statute or its legislative history to
deny copyrightability to a design merely because it may be
utilitarian or entitled to a design patent. No -statutory or
constitutional policy, moreover, would be promoted by
reading such a exclusion into the classes of works otherwise
copyrightable under §5 as "works of art."

14
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As a matter of fact, it would be an absurd distinction
to permit copyright in typeface designs in a collage of
designs qualifyinrg as fine art because they are hung on
the wall or used as a decorative top of a coffee table, but to
deny copyright protection to the same typeface designs
merely because they are applied to the "useful art" of
printing. To the extent that a distinction is made here, it
would more logically follow from the constitutional
language of Article i; §8 if copyright in typeface applied
to the "useful arts" or printing were preferred rather than
subordinated to the esthetic application of the designs
in the field of fine arts.

C Judicial Background
The copyrightability of-typeface designs has not been

the subject of any direct judicial determination, a result
which might be expected in view of the prevailing
prohibition of the Copyright Office Regulations against
registration of these designs. For instance, since the
Copyright Office has refused to register claims of copyright
in typeface designs under its present Regulation
§202.I(a), no judicial test of their copyrightabality
could evolve in the traditional context of a copyright
infringement proceeding, as without a copyright certificate
on such a design the copyright claimant would have no
standing to sue under §13 Title I7 u.s. Code. As a
result, the only alternative for a direct review of the
copyrightability of these typeface designs would have
been an action agai- . the R,.-gister of Copyrights to compel
registration of the designs, and there apparently has been
no such challenge to date of the Register's authority to
reject claims of copyright in these designs under its
present regulations.

Still there has been at least one decision indicating
that original typeface designs or creative lettering are
copyrightable. in Amplex Manufacturing Co. v. ABC
Plastic Fabricators, Inc., i84 P. Supp. 285, 287 (E.D. Pa.
I96o), the court determined that modifications to the
basic letter designs known as "Condensed Egyptian Style"
were copyrightable, stating:

"Applying the extremely liberal test which had been
used to determine whether an illustration is capable of
copyright, we think it beyond question that both the
arrangements of the Egyptian and modified Egyptian
lettering appearing on pages x8 and 20 of the plain-

I5
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tiff's catalog... contain enough originality and
creativeness to justify protection under the Copyright
Act, 17 uscA'Sec. r, et seq. Since the case of Bleistein
v. Donaldson Lithographing Co., I88 U.S. 239 (1903),
only a modicum of originality has been required to
justify copyright protection.... Although' the Egyptian
lettering may be but an arrangement of letters which
themselves were undoubtedly part of the public domain,
the distinguishable variation in the arrangement and
manner of presentation-the dark background, the
particular, size of the letters; their spacing, their ar-
rangement in three rows-all combine to give the'
product independent authorship worthy of protection
against copying."

One of the leading authorities in the field of copy-
right, namely "Nimmer on.Copyright," approved the
result as well as the implications for copyrightability of,
the entire field of original typography, which includes
typeface designs. His support for the copyrightability of
this material is specifically declared in §33 at page
I39 of his treatise:

"However, one who reproduces a public domain work
in original typography should be able to obtain a
copyright upon such a derivative work so as to pre-
clude others from photographing the pages of the
work even though such copyright will not preclude a
copyright of the words as distinguished from the
typography."

While there has been understandably a paucity of
cases specifically dealing with-the copyrightability of
typeface designs, the general judicial attitude seems to favor
the copyrightability of these works. In addition to the
bench-mark cases on this subject of Burrow-Giles, Bleistein
and Mazer v. Stein, supra, the generally accepted doctrine
applicable to the copyrightability of all works of art is
typified by Pellegrini v. Allegrini, 2 F.2d 6io (E.D. Pa.
I924) wherein the court stated at 6io-6Ir:

"(The) motive underlying design patents and copy.
rights of works of art is one which is' readily appre-
ciated. The beautiful.and the development of love of
the beautiful and of the artistic sense and taste is as
much necessary to a well-rounded life as are the useful
things. A like comment applies to our national life.

i6
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It is well, therefore, to encourage the production of
works of art. This policy is in line with, and' in one
sense an extension of, the policy avowed -in our Con-
stitution 'To promote the Progress of Science and
useful Arts.'"

The broad standardof copyrightabality encompassing
typeface designs was probably best re-stated by the 2nd
Circuit Court of Appeals 1n its 195I decision in Alfred
Bell & Co. v. Catalda Fine Arts, i9I r.2d 99, i02, holding:

"'Original' in reference to a copyrighted work means
the particular work 'owes its origin' to the author.... It
is clear, then; that nothing in the Constitutioncrnm-
mands that copyrighted matter be strikingly unique
or novel.... All that is needed to satisfy both the Con-
stitution and the statue is that the 'author' contributed
something more than a 'merely trivial' variation, some-
thing recognizably 'his own.' Originality in this context
'means little more than a prohibition of actual copy-
ing.' No matter how poor artistically, the 'author's'
addition, it is enough if it be his own."

D. Legal Arguments Advanced By Those Who
Oppose Copyright Registration for Original
Typeface Designs
Those who would oppose the adoption of the amend-

ment to §202.1 (a) of the Copyright Office Regulations
to permit copyright registration for original typeface
designs have failed to mount any sound. legal argument
against the copyrightabality of such designs, presumably
because the constitutional, statutory and case law is to the
contrary. To the extent that some legal cases or proposi-
tions have been or may be advanced, this statement will
seek to anticipate such cases or arguments and show
their inapplicability.

D. (I) The Utilitarian Aspect of Typeface
The argument against copyrightability on grounds of

the utilitarian aspect of typeface designs is unfounded.
As indicated earlier in this statement, there is no

limitation imposed by either the constitutional provision or
the copyright statute which would render uncopyrightable
an otherwise copyrightable work of art merely because
it had a utilitarian or mechanical application. As stated

17
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in Rosenthal v. Stein, 205 F.2d 633,-635; cited with
approval in Mazer v..Stein, rupra:

"The theory that the use of a copyrighted work of art
loses: its status as a work ofs-at if and when it is put to,
a functional use has no basis in the wording of the
copyright laws and there is nothing in the design-
patent laws which excludes a work of art from the
operations of the copyright laws."

One source of a possible misapprehension that the
usefulness of a work of art may destroy its copyrightability
is the old case of Baker v. Selden, Iox U-s. 99 (1879).
In that case, the court was concerned with whether
copyright on a bookkeeping form could be extended to
protect the underlying business system. In a decision
stressing the principle that the underlying business system
was protectible if at all under the patent laws, the court
held that no copyright protection would be recognized in
the business form, if the only way of using the underlying,
uncopyrighted system would be to copy. the business
forms. In the process, the court -embarked upon a rather
confusing distinction between the "use" of the underlying,
uncopyrighted system and the "explanation of the use"
which was copyrightable, a dichotomy which has been more
puzzling than enlightening in subsequent years. However,
even the most negative aspects of Baker v. Selden would
r.ot deny copyright protection to original typeface designs.
First, copyright in a typeface design would not preclude
the use by others of ahy of the thousands of uncopyrighted
typeface designs which are presently available, so that the
process of printing and the use of type would not
necessitate the use of a new copyrightable typeface design.
Second, Baker v. Selden was adopted in a statutory setting
when utilitarian works of art were not copyrightable. At
the time of this earlier decision, only works of "'fine art"
were copyrightable under the Act of i870, so that the
case is devoid of application to the broader class of
"works of art" today. Finally, Baker v. Selden would have
very limited if any application today except in the factual
context of business forms and the criticism of ihe case as
well as the need for a highly restrictive application is well
summarized in §37 of "Nimmer on Copyright." In
§37.4, Professor Nimmer states:

".... By implication, at least, the Mazer-opinion sug-
gests that the Baker v. Seldeos distinction between
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copyright for use and copying for explanation was a
dictum which will no longer be-followed.... In deal-
ing with works designed for utilitarian function, as
with all copyrighted works, the question of liability
should turn simply on whether the defendant has
copied copyrightable elements contained in the
plaintiff's works, without regard to the manner in
which the defendant uses or intends to use the copied
material. Thus even if the copied material is to be used
for purposes of explanation, there should be no find-
ing of infringement if all that was copied was the
non-copyrightable idea. If, however, there is a copying
of the copyrightable expression then an infringement
should be found even if the defendant employs the
material for use rather than for explanation."

Actually, the courts have tended to ignore the
utilitarian aspects of otherwise copyrightable works of art.
Even under the earlier and more restrictive language of
the 1870 Copyright Act, some utilitarian works of art
were copyrighted, such as playing cards. See Richardson v.
Miller, 20 Fed. Cas. II79i. The trend in more recent
cases is typified by Peter Pan Fabrics, Inc. v. Brenda Fabrics,
Inc., i69 F. Supp. 142, I20 USPQ I58 (S.D.N.Y. 1959),
where the court upheld the copyrightability of a fabric
design though utilitarian and entirely inseparable from
the function of the fabric itself.

Any questior: iat the utilitarian nature of a
copyrightable work, -such as an original typeface design,
would not impair the copyrightability of the work of
art should have been finally laid to rest in the case of
,Mazer v. Stein, supra, wherein the court stated at page 211:

"Verbal distinctions between purely esthetic articles
and useful works of art ended insofar as the statutory
copyright language is concerned."

Then the court added and blessed the earlier statement
of Librarian of Congress Pntnam at the pre-1gog hearings,
at page 2I3 of its decision:

"The term 'works of art' is deliberately intended as a
broader specification than 'works of fine arts' in the
present statute with the idea that there is subject-
'matter (for instance, of applied design, not yet within
the province of design patents), which may properly
be entitled to protection under the copyright law."

'9
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D.(2) The Exclusive Applicability of
the Design Patent Laws
It is sheer fallacy that any design protectible under the

patent laws is not copyrightable.
Nothing appears ind the constitutional provision or the

copyright statute limiting the copyrightability of a design or
work of art to that which is not patentable, or, actually
patented. Several cases indicate that there is no conflict be-
tween the copyright and patent laws relating to utilitarian
qr. industrial designs, even though the patent and copyright
laws are overlapping and both provide protection in this
area. Hence, whether a design or specifically a typeface de-
sign is patentable or the subject of an existing design patent
does not preclude its eligibility for a copyright. Support for
this proposition is amply provided in Mazer v. Stein, supra,
wherein the court stated at pages 216-2I7:

"Petitioner urges that overlapping of patent and
copyright legislation so as to give an author or in-
ventor a choice between patents and copyrights should
not be permitted. We assume petitioner takes the
position that protection for a statuette or for industrial
use can only be obtained by patent, if any protection can
be given.... As we have held the statuettes which here
involved copyrightable, we need not decide the ques-
tion of their patentability. Though other courts have
passed upon the issue as to whether allowance by the
election of the author or patent of one bars a grant of
the other, we do not. We do hold that the patentability
of the statuettes, fitted as lamps or unfitted, does not
bar copyright as works of art." (italics added).

Any doubt whether the creator of a design must elect be-
tween the copyright and patent laws or whether patent-
ability of the design preempts copyrightability has been
consistently rejected since Mazer v. Stein. In the case of
In re Yardley, I8i USPQ 331 (CCPA I974), the court re-
jected the argument that an author of a watch face design
must elect between copyright and patent laws. Relying upon
Mazer v. Stein as well as an earlier decision of that court
In re Deister Concentrator Co. Inc., 289 F.2d 46, 129 USPQ

3I4, the court held:

"We believe that the 'election of protection' doctrine
is in direct conflict with the clear intention of
Congress manifested in the two statutory provisions

20
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quoted above. The Congress has provided that subject
matter of the type 'involved in this. ippeal is 'statu-
tory subject matter' under the copyright statute and is
'statutory subject matter. under the design patent
statute, but the Congress has not provided that an.
author-inventor must elect between securing a copy-'
right or securing the design patent. Therefore, we
conclude it would be contrary to the intent of Congress
to hold that an author-inventor must elect between
the two available modes of securing exclusive rights....
These prior cases appear to recognize the existence
of an area of overlap, but they say that both copyright
and design patent protection cannot be obtained for
the same subject matter. We do not see any positive
legal authority supporting this view. To paraphrase
the Supreme Court in Mazer v. Stein: Neither the
copyright statute nor the patget statute says that
because a thing is copyrighted it may not be patented
as a design. We should not so hold."

D.(3) The Time Honored S&hctity
of Regulation' 202.1 (a)
No reason exists against amendment of the Copyright

Office Regulation §202.1 (a) to permit the registrabiiity of
typeface designs.

§202.x (a) of the Copyright Office Regulations, denying
registration of typeface designs, was 'first introduced into
these regulations on June I8, 1959, as published in 24

F.R. 4955 and reprinted in the Copyright Office Circular 96.
No court decision, however, has blessed this prohibition as a
valid interpretation of the statute and, in view of the non-
registrability of typeface designs under this regulation, no
court would have had an occasion to comment upon the
propriety of this new regulation, so that the passage of years
since its adoption should give no particular weight to its '
legality.

The landmark case in the area of copyrightability of
works of art, namely Mazer v. Stein, supra, was decided in
1954'or five years before §202.i (a) prohibited registration
of typeface designs. In that case, the Supreme Court found
nothing in conflict between the then existing language of the
Copyright Office Regulations and its holding that a lamp-
based design was copyrightable. It is true that in Mazer the
court made a passing reference to the then existing defini-
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tion section of "works of art," namely §202.8, which pro-
vided:

"This class includes works of.artistic craftsmanship,
insofar as their form but not their mechanical or
utilitarian aspects are concerned . . ."

It is important to note, however, that the Court did not
approve -the exclusionary language of §202.8 relating to
"mechanical or utilitarian aspects." Rather, in Mazer the
court specifically rejected such exclusionary language in the
following passage of its opinion at page 218:

"Regulation §202.8 supra, makes clear that artistic
articles are protected in 'form but not their mechani-
cal.or utilitarian aspects.' See Stein v. Rosenthal, I03
Fed. Supp. 227, 23i. The dichotomy of protection
for the aesthetic is not beauty in utility but art for the
copyright and the invention of original and orna-
mental design for design patents. We find nothing
in the copyright statute to support the argument
that the intended use oruse in industry of an article
eligible for copyright bars an invalidation of registra-
tion. Wle do not read such a limitation into- the
copyright law." (italics added).

Any doubt that the exclusionary language of old §202.8

was thereby rejected would seem to have been eliminated by
the Court's citation of Rosenthal v. Stein in the same con-
text, a case extolling the proposition that a copyrightable
work of art does not "lose its status as a work of art" if and
when it is put to a functional basis.
, Actually, §202.8 probably did not preclude the registra-
bility of original typefa:e designs. There is nothing in the
background of this regulation or its predecessor versions to
indicate that this regulation was prepared with the view of
denying registration to typeface designs. Doubtlessly, the
question never came up and it would not have been necessary
or proper to have excluded typeface designs from the class
of copyrightable works of art when such designs were not
within the contemplation of those framing §202.8. In addi-
tion, the exclusionary language of this regulation did not
necessarily embrace typeface designs.

The utilitarian function of 'type or typeface is its
. egibility or ability to convey information. A new typeface is
not created to increase legibility-there are already thou'
sands of perfectly legible typefaces in the public domain.
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Rather a new typeface designis created to provide a new
aesthetic or visually pleasing quality, a new visual experience
or distinctive mood or style, none of which would bear upon
the functionality of typeface in terms of legibility or the
ability to convey information. Hence, even if old §202.8-be
deemed to have been approved by Mazer v. Stein or' the
passage of time, still original typeface designs would have
been re'istrable under that regulation because of the non-
functionality of the design-element. In any event, any doubt
as to.the copyrightability of typeface designs under such a
regulation certainly should have been resolved in favor of
registration under the Copyright Office's practice of-resolving
doubts as to the copyrightability of a work in favor of
registration.

D.(4) The "Storch" Case
The Copyright Office should not defer amending

§202.I (a) because of the pending case of Leonard Storch
Enterprises v. Alphatype Corporation (Docket No. 74-i65
in the u.s. District Court for the Southern District of New
York).

It should be recognized that the Copyright Office
adopted in 1959 the present regulation §202.I (a), prohibit-
ing the registration of typeface designs, without a judicial
determination on the subject. Hence, it is a little illogical to
argue that the Copyright Office now cannot or should not
change this regulation without a judicial determination.

It should also. be acknowledged' that the traditional
methods for a judicial determination on the copyrightability
of a particular subject matter are an action for infringement
and an action against the Register of Copyrights to compel
registration of a rejected copyright claim. The pending
Storch case offers neither of these methods or settings. Yet,
the Storch case has been touted as a matter likely to produce
a judicial determination on the question of copyrightability
of typeface designs. An examination of the court file in this
matter discloses.that many other issues are raised. In addi-
tion, the issue of the copyrightability of typeface designs is
not directly posed. Instead, this issue arises tangentially to
the questions whether Alphatype-has the right to affix a
copyright notice to a type font when there is doubt as to its
copyrightability and whether two rather unrelated copyright
registrations can be stretched to cover certain incidental
typeface designs.

One of the copyright registrations involves a work en-
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titled "Catalogue of Alphatype Fonts on Filmstrip Form"
copyrighted by Alphatype Corp., March 3, i974, under entry
No. A: 52X874. On Lirie-5 of this application for registra-
tion there is the disclaimer that copyright is asserted only on
the "compilation and textualmaterial at end of filmstrip."
This limitation on the,claim of copyright disavows any
protectionobn the typeface designs and, despite any assertions
of the parties in Storch v. Alphaitype to the contrary, the
court in that case could and would not adjudicate the copy-
righrability of typeface designs embodied in a work on
which the copyright in such designs has been expressly
disclaimed, presumably to secure copyright registration on
the bal.hce of this work.

The only other registration recited in the Storch case
concerns a filmstrip entitled "Alphasette Inforrmat on Film
Strip," copyrighted by Alphatype Corp., July I2, 1973, under
entry No. JP: I5310. Class "J" in which this registration
was secured normally provides protection to the photog-
rapher only against duplication of his work product and
gives protection to the subject matter of the photograph or
filmstrip only in the rarest of cases. Here an examination of
the filmstrip shows it to be an advertisement and that copy-
right registration was permitted to cover the substantial
textual material embodied in the filmstrip, and not the in-
cidental frames of type font.

The only question remaining in the Storch case relevant
to the issue of the copyrightability of typeface designs is
whether Alphatype has a right to affix a copyright notice on
any of its type fonts and whether this is a justiciable issue
which will entitle Storch to a declaratory judgment. It is
obviously beyond the means and scope of this memorandum
to thoroughly evaluate the issues in the Storch case, but
even assuming that the parties do not settle the case, it would
be appropriate to mention at least one reason why the court
would or should not adjudicate the issue of copyrightability
of typeface designs.

Storch is challenging the copyrighfability of Alpha-
type's typeface designs, while admitting that applications to
register these designs are presently pending in the Copy-
right Office. Yet, under clearly established legal principles,
there would be no justiciable case or controversy on the
issue of the copyrightability of these designs until the ad-
ministrative proceedings in the Copyright Office have been
exhausted. In this regard, Moore's Federal Practice §57.J6
states:

24



1080

"The declaratory. judgment may not be used as a
means ofevading the general doctrine , which requires
the exhaustion of available administrative remedies
before resorting to federal judicial remedies (citing
numerous cases) . . . Intervention by the courts prior
to final administrative determination would under.
mine orderly administrative procedures." '

In the Storch case, there has been no administrative
determination on Alphatype's applications. In some cases a
preliminary administrative determination, as opposed to no
determination on a pending matter, fails to provide standing
to sue even if it causes some detriment to the litigant. U.S. v.
Los Angeles & S.L.R. Co., 273 u.s. 299 (I927).

In addition, Storch must show direct, not hypothetical,
damage to be entitled to standing to seek a judicial declara-
tion on the copyrightability of typeface designs. In this
case, there would be no direct damage to Storch until
Alphatype's copyright applications are registered, if only
because Alphatype is barred by §x3, Title 17 usc, from
instituting a copyright infringement action until it has first
secured appropriate copyright certificates. Even pecuniary
loss by Storch from the distribution by Alphatype of type
fonts with a copyright notice would not necessarily entitle
Storch to a declaration of non-copyrightability of these de-
signs. See, Aralac Inc. v. Hat Corporation, 64 F.Supp. 696,
aff'd, x66 F.2d 286 (CA 3rd x946). Actually, the failure of
the Copyright Office to register the pending applications on
Alphatype's designs is equivalent to a refusal to register in
view of the obstacle to registration under Regulation
§202.I (a), in which case any adjudication of the copy-
rightability of these designs would be a prohibited advisory
opinion. See, Alabama Federation of Labor v. McAdory,
325 U.S. 450 (x945).

Allowing Storch to secure a preliminary court de-
termination on the copyrightability of these pending
applications would usurp the administrative functions of
the Copyright Ofiice. If clarification of this issue is desirable,
as all must agree, then the Copyright Office instead should
register Alphitype's pending applications, as opposed to
exercising any notion of administrative restraint in the face
of the Storch case, to open the door to a direct judicial
determination on the copyrightability of typeface designs.
Such would end the speculation and long wait which has
created so much mischief in this area.

25



1081

D.(5) The Harriet Oler Study of 1972 recom-
mending against registration of the claim
of copyright in typeface.
Harriet Oler's I972 Study tended to support rath.er

than bar the copyrightability of typeface designs!
In x972, Harriet L. Oler, an attorney in the Copyright

Office, completed'a study entitled "The Copyrightability of
of Typography and Regulation §202.1 (a)." While her
conclusions were not favorable to changing the Copyright
Office practice to allow registration of typeface designs, it is
interesting to note that none of the decisions cited by her
declared typeface designs to be uncopyrightable and that
many found a protectible property interest in certain ele-
ments of typography and some implied that typeface designs
were copyrightable. A brief review of some of these cases
would seem appropriate if only to show that the Copyright
Office itself has found no legal obstacle to registering type-
face designs.

D.(5) (a.) G. Ricordi and Co. v. Haendler,
194 F.2d 914 (2nd Cir. 1952):

This was an action for unfair competition in connection
with photographing a book on the grounds that the typog-
raphy in producing the book through the skill of the
engravers involved a protectible property right. No issue of
copyrightability of typeface designs was presented or de-
cided in that case and the court at page 9x5 of its decision
made this clear in the following language:

"Therefore, we need consider only the possibility that
typography was not copyrighted . . . whether this
result (copying) could be avoided by annexing to the
copyright notice a reservation of the 'author's' rights
in the typography we ni. ' not say."

The most pertinent obseration which can be extracted
from this case is that judge Learned Hand, by referring to
the producer of typography as an "author", implied that
typography was a writing and, hence, might be copyright-
able.

D.(5) (b.) Desclee & Cie, S.A. V. Nemmers,
I9o F.Supp. 38i (E.D. Wisc. x96I):

This was an action for unfair competion to enjoin the
photographic reproduction of plaintiff's publications,
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wherein the court seemed indined to apply the International
News doctrine (International News Service v. Associated
Press, 248 u.s. 215) to uncopyrighted material if an un-
usual commercial value was involved. Here, the court found
that the rhythmic signs of the Solesmes Method for singing
Gregorian chants was not only "typography" but specifically
"literary property of a scientific or artistic nature." Hence,
the implication of the case is that the rhythmic signs were
copyrightable but since published without a copyright notice
this material would not be protected under any companion
theory of unfair competition. To the extent that the ap-
plication of these rhythmic signs is copyrightable, certairly
the creative work product of a typeface designer should be
given copyrightable protection.

D.(5) (c.) Bailey v. Logan Square Typographers,
Inc., 44i F.2d 47 (CA 7th, I97I):
This was an action for wrongful appropriation of

alphabet styles, in which the courts found a property right
in the designs of individual lettering. The copyrightability
of these designs was implicit in the court's argument that
Sears and Compco would apply if the designs were pub-
lished. Furthermore, the applicability of the copyright
statute to these designs was recognized in the court's
acknowledgement that common law protection was avail-
able under §2 of the copyright statute if these designs were
unpublished.

D. (5) (d.) Schulsinger v. Grossman, 19
F.Supp. 69 (S.D.N.Y. 1954):

This decision constituted direct authority for the
copyrightability of accent and cantillation marks over
Hebrew characters whose function, like typeface, was to
convey information on the meaning and pronunciation of
the language involved. On page 393 of that decision, the
co':a stated:

"Defendants contend that the five books of Moses are
in the public domain and not subject to copyright.
The copyright law is to the contrary as to an edition
of the five books of Moses with accents and cantil-
lation marks supplied by the scholarship of the
authors."

It is to be noted that, if a new arrangement of accent and
cantillation marks are copyrightable, certainly the new de-
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sign of accents, symbols or lettering should likewise be
copyrightable.

D. (5) (e.) Surgical Supplies Service, Inc. v. Adler,
206 Fed. Supp. 564 (E.D. Pa. 1962):

The court found a copying of price lists to be unfair
competition, though these lists lacked the "genius and in-
dustry as to fall within the copyright statutes." Even though
the case was factually unrelated to the issue of copyright-
ability of typeface designs, it is noted that the court's
formula for statutory copyrightability, namely "genius and
industry," while far exceeding the "something more than a
trivial variation" test of Bell v. Catalda, supra, would
nevertheless describe the creativity, skill and industry
necessary to produce a new typeface design. Hence typeface
designs would seem to be copyrightable even under the
theory of this case.

D.(5) (f.) Pantone v. A. I. Friedman, 294
F.Supp. 545 (S.D.N.Y. 1968):
Here, the court found copyright in bands of arrange-

ments of paint colors which also were functional, in the
sense of conveying information to purchasers of paint. Con-
sequently, copyright was allowed on the new arrangement
of public domain paint hues, which involved a much more
elementary version of the more complicated process of
selecting, combining, veighting and arranging the elements
which go into new typeface designs. In addition, and to the
extent that the utilitarian aspect of a work is still critical to
copyrightability, the color information provided by Pan-
tone was much more inextricably tied to the informational
function of the color charts than the aesthetic aspects of
typeface design to the function of letters in conveying
thought. If the combination of colors is copyrightable,
then certainly the combination of arcs, lines, shading, serifs
and the other elements of typeface is certainly copyright-
able. In this connection, Harriet Oler seems to agree in the
statement on page 23 of her I972 study:

"The court (in the Pantone case) seems to be
recognizing copyright protection for an original
arrangement and presentation of standard material."

E. Miscellaneous cases allegedly in opposition to
copyrighting typeface
Certain miscellaneous cases, cited in opposition to the
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amendment of §202.x (a), are not applicable here as il-
lustrated by the following analysis.

E. (1). Fashion-Design cases.

E.(1) (a.) Fashion Originators Guild of America
'V. FTC, r14 F.2d 8o (ccA 2, 1940):
This case was concerned with an entirely different

matter than the copyrightability of an original typeface de-
sign, namely with the review of an order by the Federal
Trade Commission directing the Fashion Originators Guild
to cease and desist from certain unfair trade practices in
interstate commerce. To the extent that the court concerned
itself even with the copyrighability of designs in that case,
namely dress designs only, there was a strong implication
that even such dress designs might be copyrightable. First,
the court stated at page 84:

"We conclude therefore that, regardless of whether
Guild's designs could be registered or not, 'publication'
of them was a surrender of all of its 'common law
property' in them."

Then, the court implied that these designs would'be copy-
rightable if the Copyright Office permitted their registration,
in the statement almost immediately following on the same
page:

"It may be unfortunate-it may indeed be unjust-
that the law should not thereafter distinguish between
'originals' and 'copies'; but until the copyright law
is changed or until the Copyright Office can be
induced to register such designs as copyrightable under
the existing statute, they both fall into the public
demesne without reserve."

E.(1) (b.) Cheney Bros. v. Doris Silk Corp.,
36 F.2d 279 (ccA 2d 1929):

The court in this case did not determine the copy-
rightability of a dress design, since no copyright had been
claimed nor any copyright sought. Rather, the court was only
concerned with a claim of unfair competition or claim of
common law property right in the dress design. In this re-
gard, the court said, somewhat echoing the lower court
attitude, "Again it is impossible to copyright them (dress
designs) under the Copyright Act, or at least so the au-
thorities ,of the Copyright Office hold." This is a merely
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gratuitous statement or dictum by the court in recognition
that the Copyright Office under its existing Regulations
would not register these dress designs for copyright.

E.(i) (c.) Jack Adelman, Inc. v. Sonner's &
Gordon, Inc., 12 F.Supp. x87 (S.D.N.Y. 1934):
In this case, the court essentially declared that copyright

in a two dimensional drawing of a dress did not carry with
it the right to control the manufacture or duplication of
the dress in a three-dimensional form. The rational of this
case has been rejected as in conflict with the cartoon and
three-dimensional cases, which held that a three-dimensional
reproduction of a two-dimensional copyrighted work was
nce- theless a "copy" and, hence, an infringement. The
Copyright Law Revision Study No. 3, supra, at page io6,
soundly criticized this cas&e:

"The decision of the court (in ihe Adelman case),
would seem indefensible today, particularly in light of
the previous discussion concerning three-dimensional
objects and the minimum required standards of
originality and artistic creativity."

Furthermore, the court implied that dress designs were
properly protectible under the patent laws, again an ap-
proach which is in conflict with the more recent cases hold-
ing that the creator of a design need not make such an
election and may indeed enjoy copyright as well as design
patent protection for the same work. Lastly, the court did
not make any extensive examination of the copyright
statute and the earlier cases as to what constituted a "work
of art," but seemed to rely substantially on the Copyright
Office practice of not registering dress designs. Accordingly,
it would not be unreasonable to assume that the court's
attitude would have been the reverse had the Copyright
Office then permitted registration of dress designs.

E.(2.) Vacheron Watches v. Benrus Watch Co.
Inc., 155 F.Supp. 932, 115 USPQ II5, aff'd in part
260 F.2d 637, 119 USPQ 189 (CA 2d 1958):

This case was decided primarily on the point that the
plaintiff could not maintain the action for copyright
nfringement because of a failure to register its claim of

copyright as a condition precedent to the action, as required
by § I3, Title I7 usc. By way of dictum, the court went
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on to say that plaintiffs watch face design-was uncopyright-
able, but it is clear that such. finding was based substantially
if not entirely upon the interpretation of the copyright
statute embodied in what was then copyright Regulation
§202.IO(C), which is similar in import to the regulation
being presently considered for amendment. The court in the
Vacheron case made no examination or study into the legal
or statutory basis of this copyright regulation and it is a
reasonable assumption that had the Copyright Office
regulation been different to allow registration of the watch
face design in spite of its utilitarian application, the court
would have similarly relied upon such a copyright regulation
and found the watch face to be copyrightable.

E.(3.) Design Patent Cases.

E.(3) (a.) American Type Founders Co. Damon
and Peets, I40 Fed. 7I5 (S.D.N.Y. X905):

This was a suit for infringement of a design patent on
a font of a type. The court made a finding that there was
no patentable invention because the font showed no peculiar
configuration or ornamentation in the type as would
authorize a design patent. Nothing appears in this case which
would preclude an original and creative typeface from
securing design patent and/or copyright protection.

E. (3) (b.) Keystone Type Foundry v. Portland
Publishing Co., i8o Fed. 301, (D. Maine, I90o)
aff'd I86 Fed. 690o (CCA Xst, I9IX):

The court merely held in this case that the maufacturers
of a peculiar style of type, which was uncopyrighted and
unpatented, could not restrain another torm producing
similar type under a common law theory of unfair compe-
tition.

F. Registration of Typeface Design Would
Impose No Particu'ar Burden Upon Authors
and Reprinters
Concern was expressed at the November 6, I974

Copyright Hearing and in subsequent exchanges that
registration of typeface designs might impose restrictions
upon the author or reprinter. Specifically, it has been urged
that an author might find copies of his initial publication
recalled and destroyed if set in infringing typeface or that
the author and his reprinter might not be permitted to
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reprint a work, originally set in a copyrighted typeface
design, when the book is out of print

The problem of whether a publisher may innocently or
willfully publish an author's work in an infringing typeface
design is a matter which directly affects the publisher and
not the author. No liability or damages would be incurred
by the author either as a co-infringer or contributory
infringer of a publication originally set in infringing
typeface since the author would normally not control nor
seek control of what typeface the publisher selected for
printing the author's work. In the unusual situation where
the publisher has used or selected an infringing typeface,
either because of a failure to select one of the Io,ooo public
domain typefaces or because of the failure to have used type
set from an authorized source of copyrighted typeface, the
loss in such case would be the publisher's, who-would then
have the obligation to promptly reprint the author's work
with non-infringing type. Actually, the possibility that any
publisher, much less a large book publisher, would use
infringing typeface is most remote if only because publishing
houses deal with reputable typesetters who would purchase
copyrighted typeface designs where necessary from the
copyright proprietors or their licensees.

The second concern on the part of the authors, namely
that copyright in typeface designs would be a restraint upon
the reprint of their works, is also without merit. The
standard author-publisher agreement includes a grant from
the author to the publisher of rights of publication generally
for the entire period of copyright and any renewal, subject
of course to the author surviving to make the renewal.
Accordingly, the author would normally not reserve any
publishing rights in his agreement as would enable him to
convey these rights to a reprinter or another publisher. In
some of these agreements, the author does have the right
upon written notice to cancel the publishing agreement
when the book is out of print and when the publisher is
unwilling to reprint same, but in such a situation the author
normally would also have the right to purchase publisher's
printing plates at a nominal cost. Whether the author under
a reassignment of rights reprints his book from the original
printing plates or reproduces the original book by photo-
copying or another technique would not make the reprinted
edition an infr;iging copy of any copyrighted typeface
design, since the author or his reprint house would in either
case be the successor-in-interest to the publisher and
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would thereby be making an authorized use of any copy-
righted rjpeface. The representation that publishers routinely
reassign to authors publishing rights in their works five
years after publication is just not true, but again the right
to reproduce any copyrighted typeface originally given to
the publisher would pass under any such reassignment to the
author as would enable him to reprint his work from the
original plates or printed pages.

G. Conclusions of Constitutional Statute
and Judicial Analysis
By way of summary, no constitutional, statutory or case

law obstacle is found to the copyrightability or registrability
of original typeface designs. Instead, the creative and
original work product of a typeface designer would dearly
seem to fall within what is copyrightable under the present
statute and under the judicial decisions interpreting the
statute, particularly Mazer v. Stein and the several cases
following and relying upon this Supreme Court decision.

It has long been the practicc of the Copyright Office
to follow the "rule of doubt" in making copyright regis-
trations. In connection with-videotapes and again in connec-
tion with computer programs, the Copyright Office exercised
this "rule of doubt" in favor of registration, typically
stating in Circular 6x relating to computer programs:

"... In accordance with its policy of resolving
doubtful issues in favor of registration wherever
possible, the Copyright Office will consider registration
for a computer program if certain requirements have
been met."

It is to be noted that the Copyright Office, in exercising
its "rule of doubt," permitted the copyright registration of
computer programs as "books," though there certainly
is a wide semantic if not legal disparity between computer
programs and books. Hence, to the extent that doubt exists
as to the copyrightabiiity of orignal typeface designs, the
Copyright Office seems obliged to comply with its own
"rule of doubt" and resolve such doubt in favor of regis-
tration of these designs.

Miss Oler also expresses sympathy for the view of
permitting registrations of typeface designs, particularly
where the Copyright Office apparently has any doubt as to
registrability of such a work. On page 25 of her 1972 study,
Miss Oler states:
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"It is extremely important that Office policy-regarding
registrability of a particular type of work be sound,
for its practice is the only route open to most appli-
cants. True, a prospective copyright applicant may
have ultimate recourse to the courts, but not -Lntil
he has first either exhausted his administrative
remedies and waded through the time-consuming,
expensive mandamus procedure or been called into
court as a defendant in an infringement suit. Even
if he perseveres to this extent, he might face the
burden of disproving the validity of Office actions
to the court. So, the Office should not be too quick to
deny registration to any. given class of material."

The creative products of typeface designers, involving
considerable skill, energy and time in their creation, have
been discriminated against long enough. It is manifest that
their original designs have always been copyrightable under
the Act of i909 within the clear and unambiguous meaning
of "works of art." No Copyright- Regulation was ever
necessary to register or regulate the registration of these
designs as works of art under §5 (g) of this Act, except
possibly to provide adequate space on the copyright
application form for such information as the Copyright
Office might require in connection with these designs. No
regulation would now be required to make them registrable
if it were not for the present language of §202.I (a)
which was earlier adopted in the belief that certain utilitarian
works of are were unregistrable. Hence, it would now be
appropriate to amend the regulation to restore it to harmony
with the copyright statute in order to permit registration
of these designs as was originally contemplated.
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IV. Legibility
The opponents of the copyrightability of typeface have

argued that typeface is a useful article because of its
legibility, and that the inherent quality of typeface is
legibility. Manifestly, legibility is an attribute of all basic
letter forms. But beauty and aesthetic value is the principal
attribute of typeface.

Reduced to simplicity, typefase is a specific set of
design ideas used to clothe a basic letter form. It is this set
of design ideas which is totally aesthetic or artistic, and
which is properly the subject matter of copyright, provided
it is original.

It is significant that legibility is not an aboslute, but
varies according to the familiarity 6f the reader with the
basic letter,form. Illustratively, the black letter of the
Renaissance Period was highly legible to a i6th century
reader. It has almost completely dropped out of use today,
and is illegible to all but those archivists who have had
to acquire a familiarity with it.

In short, legibility is cssentially a matter of familiarity
of the reader with a basic letter form. Any letter forms
that correspond readily to the images expected by the reader
will prove to be highly legible. Those that differ from the
expectations will not.

How the designer clothes the basic letter forms with
his own systematic series of designs is his artistic creation.
Ironically, the greatest danger to the designer is that his
artistic ornamentation of the skeletal letter form will destroy
its legibility, and not, as some contend, that the ornamation
will increase it.

Viewing the creativity and originality with which a
designer clothes the typeface letter forms from a different
light, it is arguable that maximum legibility would be
achieved if all type setting and printing was standardized
on a single letter form. But how dreary the world would
look if all letters were in fact identical: The human mind
and eye demands some relief from such simple utility.
This relief is found in the type designer's art, possibly at
some small cost in legibility.
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V. The Enduring Life of Typeface
The .useful life of typeface is measured not in years,

but in' tens and occasionally hundreds of years. Illustratively,
a typeface called "Bembo" was cut in I496 for Aldus
Manutius by Francesco Griffo Da Bolonga for use in
Cardinal Bembo's account of ayvolcanic eruption in a book
entitled "De Aetna." It is still in wide commercial use
today.'

Other exmples of typefaces in current use today
include Garamond designs from about I55o, Robert Granjorf
designs from about I57 o, Nicholas Kis designs from about
i690, and John Baskerville designs from about 176o.

One of the basic and standard typeface designs in use
today is Century Expanded, developed in I894 by Theodore
Lowe Devinne in collaboration with Linn Boyd Benton
for the Century Magazine. It is still popular 80 years after
its introduction.

Perhaps the most popular text typeface today is Times
Roman, which is only now hitting its stride 43 years after
its introduction in 1931. Excclsior, probably the world's
most used typeface for news text, was designed in the same
year.

The best of the new Swiss sanserifs, a typeface cut in
x959 and called Helvetica, is now rapidly growing in
popularity, Its full measure of success will not be known
for another io years or so. It may be aptly said that, at age
i5, Helvetica is just starting its career.

The foregoing illustrates the enduring character of
typeface designs. They are not designs which, by their
nature, have a short life-such as dress designs, automobile
designs, some furniture designs, and the like. The exception
would be certain "trendy" designs which come and go with
the ;ashion vogue.

It is particularly significant that typeface design does not
become popul?. over night-it takes years of expense in
publicizing and establishing the typeface design amongst
the handful of art directors and adventurous companies
who will go for truly new designs. These initial years are
ones of high expense and low return in profits. The average
gestation period for developing a market for a new typeface
design is from 5 to Io years, although there have admittedly
been certain uncommon instances where a particular type-
face market was established in a matter of months.

At the November 6, I974 hearing in the Copyright
Office, concern was expres,-A over the term of copyright

36

57-786 0 - 76 - pt. 2 - 27



1092

for typeface. Some said it was too long. The simple fact of
the matter is that 56 years may be tooshort in light of
such revivals as the aforementioned Bembo, Granjon, and
Baskerville typefaces. It is Mergenthaler's view that the
proper term of copyright for typeface is found in the
proposed general revision of the Copyright Law-namely,
75 years or the life of the author plus 50 years.

There are, as indicated above, some typeface designs
which may have a life of only a few years. But does the long
term of copyright protection for these ephemeral typefaces
cause anyone harm? If the,typeface is commercially dead
and of no interest, the protection is harmless. After the few
years it doesn't really make any difference if the face
continues to be protected for a longer period.
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VI. Originality
Any discussion of the originality of typefaces must be

prefaced with the recognition that there are more than
Io,ooo typefaces now in the public domain. The mere fact
that there are so many distinct typefaces clearly suggests
that there must be something more in each than a mere
utilitarian letter form-that something is design! It is
axiomatic there can be no claim of copyright in those
typefaces in the public domain since they would not be
original nor would the claimant be the author. Neither
can,there be copyright in trivial variations of these typefaces.
But there is no logical or legal reason for denying
copyright protection to original typeface designs.

The creation of a typeface begins with the designer
who draws the letter forms or characters just as the artist
draws a picture. The final drawings for all the letter forms
and characters become the typeface. In today's technology,
the typeface drawings are copied onto a grid or other storage
means for use in the photocomposition equipment. The
reproductions of the drawings on the grid arc no more
and no less than the original drawings in a different size.

It is particularly significant that the drawings are
always two dimensional, which is merely another way of
saying that the typeface design is always a series of drawings
or reproductions of drawings. There is no issue whether
the claim of copyright in the drawings would protect a three
dimensional work, for example, a drawing of an automobile
grill protecting the grill itsclf.

The rockbed of originality in a typeface is the limitless
wardrobe of design with which the designer clothes the
basic skeletal letter forms. Conceiving the design and apply-
ing it consistently to all of the letter forms and characters
is the job of the designer. It is in this creative process that
the designer makes himself felt and distinguishes his
typeface design from those which have,gone before.

The basic letter forms and characters are obviously
in the public domain. Their skeletal images are the same
in the designer's mind as in anyone else's. The designer's
task, then, is to clothe the letter forms with a design that
makes them uniquely his own. This task is complicated by
the fact that the design for every character or letter form
must blend harmoniously and beautifully with the others,
regardless of their position. Thus, it is not a question of
designing a group of beautiful letters, but rather designing a
beautiful group of letters. In this same vein, one does not
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view typeface design by looking at specific letters, but
rather a group of letters or the whole typeface.

In all typeface }designs,.there must be a logical
consistency throughout every character which is capable of
being recognized, described or perhaps even named. These
design elements may actually deter legibility rather than
increase it since it is manifest that if the designer embellishes
too much, the basic letter forms will no longer be recog-
nizable. Of course, as indicated hereinbefore, legibility is
primarily a matter of time and geography-i.e., habit.

If one is familiar with a particular typeface design,'no
matter how ornate, it is legible to him. Illustratively (fig. x),
reproduced below is a sample of Canon Flamand black letter
typeface which was in widespread use in the I6th century,
but which is scarcely legible today except to a few archivists:

Antitene ept/batteetet riltmet
luttel goebe te berrten tegen alle
Be roore/ ban met beel boore teatem
luttel gebe: beur bien bat be bto
Mnit bet uiecb[-lieben enbe bet
ooft-mannenin be oolToe meet be

bittope bp 6egt ban be menitpte:
oft ooet bent bien/battet Detet te
beften ban tfjetal ber goebe iit ouec
al lutte! 3in / ban ban ben 0oop bet
Dboofe baer be Werelt bol afti.

fig. I

To demonstrate what a typeface is not, reproduced
below is a group of beautiful letters (fig. 2):

harmony
fig. 2

39



1095

None of these letters blend. Each is independently excellent
in its kind. But their overall relationships are incomplete.
They do not combine. Decisions made about the design of
one letter are not applied to the others, thus militating
against their functioning together as a typeface.

In contrast to the group of beautiful letters above,
reproduced on the next two pages are samples of beautiful
groups of letters (fig. 3) and non-letters (fig. 4), which rep-
resent samples of different typeface designs. For each letter
group there is a corresponding non-letter group with the
same repeating design elements. A reasonably skilled typog-
rapher can look only at the non-letter groups and identify the
particular design. Thus, it is clear that the design exists re-
gardless of whether it clothes a letter form or a arbitrary
nonsensical character. The repeating design characteristics
and relationships are the same in both.

The variations in the design elements used to create a
typeface are virtually limitless. They include such aspects as
the degree of stroke contrast, angle of emphasis, stroke shape,
serif or non-serif (sanserif), form, curve form, or arch
form. In attempting to identify these design elements, one
can look to the letters and characters which would be first
considered by a designer since their design would suggest
how the remaining letter forms and characters should be
drawn. Accordingly, to illustrate the design elements as
applied to certain key letter forms, reproduced below are
samples of Olyrpian, Corona, Times and Plantin typeface
designs. In the .ase of the Plantin typeface design (fig. 6),
it is also reproduced in the nonsensical, non-letter form.

In the samples (fig. 5), the significant elements have
been blacked in-i.e., terminals, arches and round shapes as
well as angles of swelling, with a scribed line to show the
point of maximum swelling.

Similarly,.the serifs have been shaded to show that
they occur in three predictable places. The oblique hatching
shows base line serifs. The cross hatching shows the serif
starting point at the top of the vertical strokes. The vertical
hatching shows a less frequent serif sometimes applied in
the letters "d" and "u" (see the Plantin samples above).

It will be immediately noted from the samples above
that the angle of emphasis indicated by the broken line
is horizontal in Corona and slanted in Olympian, Times and
Plantin. The slant in Times and Plantin is greater than
in Olympian.

To the untrained eye, Times and Plantin may appear
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harmony

harmony

harmony

harmony

harmony

fig. 3
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cedq h

fig.6

identical. In fact, both have the same historical source, as
revealed by their common arched or rounded characteristics.
But note the finer pointed serif in Times which does create
a different overall visual impression between the designs.

In the case of Corona and Olympian, the terminals in
the top row of letters are very prominent, although the
actual terminal shapes differ markedly.

Without belaboring the matter, the design elements of a
typeface can be expressed in a summary form by extrapo.
lating what is peculiar to it from those letters which are
most likely to be concentrated on first by the designer. But
a typographer does not recognize a typeface design by minute
inspection of every detail. He sees in the typeface all of the
design elements as an integrated texture regardless of size,
and identifies at once that it is a particular typeface design.
This is graphically illustrated by the following excerpts
set in Clarendon, Helvetica, Plantin and Times Roman, which
create different visual impressions even though set in the
same size (fig. 7).

The discipline of making a single consistent design
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out of ninety or more characters to be assembled in any
order is sufficiently severe that it can be said with absolute
certainty that no typeface design "just happened." Someone
did it. It had its origins in the creativity of the designer's
mind; either with or without reference to existing typeface
designs. The designer is an artist. As'long as there are
artists, there will be creativity, and the search for new
design forms will continue.

Once a typeface is designed, it may be altered to
different sizes, thicknesses, widths, or angles without changing
the basic design elements in. any way. Illustratively,
reproduced (fig. 8) is a single typeface design called Univers.
The design elements are the same throughout, regardless
of the slant, thickness, telescoping, etc. of a particular style.
The design of any one of the styles would anticipate the
other styles. Restated, once the basic Univers design was
created in one style, originality could not be claimed for
the remainder:

Neither can originality be claimed for machine distor-
tions of a typeface design where tfie repeating design
elements remain essentially the same. On the other hand,
there is no logical or legal reason why a sufficiently creative
machine distortion of a known typeface should not be
copyrightable if the result is a new and original typeface
design-i.e., the basic design elements in the distorted
version are different from those in the original.

It should also be noted that logical variations within
a given typeface design may occur without destroying the
overall harmony and beauty of the basic repeating design
elements. This point is illustrated below (fig. 9):
All of the letters above are in the same typeface design. But
in the instances of the double letters, each fits logically
and consistently within the overall design pattern. Thus, it
is apparent that minor variations may exist within a typeface
design-without creating a new design and without destroying
the basic design concepts of the particular typeface. Only
the basic design should be considered copyrightable.

Concern was expressed at the November 6, 1974
hearing before the Copyright Office whether it is possible
to have a classification system so as to permit determination
whether a particular typeface design is, in fact, original.
Such a classfication system can be established-in fact,
several already exist!

Both the British and German governments currently
have typeface design classification systems. There is also a
well known classification system called Vox which basically
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10 point Clarendon
When night falls over the small towns scattered
through the hilly Basque country of northern
Spain, the villagers huddle in their homes and
wait for unwelcome visitors-the agents of the
Guardia Civil. And more and more frequently
these days, Spain's paramilitary policemen,
with their automatic weapons, their flowing
cloaks and their patent-leather hats, do indeed
come calling. At least 550 Basques have been
hauled out of their beds for "questioning" and
hundreds more have been picked up on country
roads and in city streets. Cars are routinely
stopped and searched. Increasingly, there are
charges of police torture."The Guardia has
created a climate of hatred so intense," protests
one Basque nationalist, "that I fear a revolution."

10 point Plantin
When night falls over the small towns scattered through
the hilly Basque country of northern Spain, the villagers
huddle in their homes and wait for unwelcome
visitors-the agents of the Guardia Civil. And more and
more frequently these days, Spain's paramilitary
policemen, with their automatic weapons, their flowing
cloaks and their patent-leather hats, do indeed come
calling. At least 550 Basques have been hauled out of
their beds for "questioning" and hundreds more have
been picked up on country roads and in city streets. Cars
are routinely stopped and searched. Increasingly, there
are charges of police torture."The Guardia has created a
climate of hatred so intense," protests one Basque
nationalist, "that I fear a revolution."

fig. 7
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10 point Helvetica
When night falls over the small towns scattered
through the hilly Basque country of northern Spain,
the villagers huddle in their homes and wait for
unwelcome visitors--the agents of the Guardia Civil.
And more and more frequently these days, Spain's
paramilitary policemen, with their automatic weapons,
their flowing cloaks and their patentleather hats, do
indeed come calling. At least 550 Basques have been
hauled out of their beds for "questioning" and
hundreds more have been picked up on country , oads
and in city streets. Cars are routinely stopped and
searched. Increasingly, there are charges of police
torture."The Guardia has created a climate of hatred
so intense," protests one Basque nationalist, "that I
fear a revolution."

10 point Times
When night falls over the small towns scattered through
the hilly Basque country of noithern Spain, the villagers
huddle in their homes and wait for unwelcome
visitors--the agents of the Guardia Civil. And more and
more frequently these days, Spain's paramilitary
policemen, with their automatic weapons, their flowing
cloaks and their patent leather hats, do indeed come
calling. At least 550 Basques have been hauled out of their
beds for "questioning" and hundreds more have been
picked up on country roads and in city streets. Cars are
routinely stopped and searched. Increasingly, there are
charges of police torture. "The Guardia has created a
climate of hatred so intense," protests one Basque
nationalist, "that I fear a revolution."
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classifies typeface designs historically. A discussion of the
British and German systems (then in draft form) and of the
Vox systems appears in an article entitled "New Approaches
uso The Classification of Typefaces" by James Mosley,
Librarian of the St. Bride Printing Library in London,
published in The British Printer in March 1960.

The most comprehensive reference work in the classi-
ficationi of typefaces is probably The Encyclopedia of
Typefaces (W. Pincus Jaspert, W. Turner Berry and A. r-

Johnson, London, Blnford Press, 4 th Edition, 970)which the
British Standard Classification of Typefacfe appears as part
of the preface on "typeface nomenclature and classification."
The bibliography in the encyclopedia, at page 406, lists
seventeen works concerned with typeface classification.

Another work which the Copyright Office may find
useful is An Atlas of Type Forms (James Sutton and Alan
Bartrom, Lund Humphries, London, I968), in which the
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historical antecedents of the main families of type are
concisely explained and lucidly illustrated.

In short, there exists today various classification systems
for typeface designs. If the Copyright Office felt inclined to
create its own classification system, Mergenthaler would be
pleased to work with the Copyright Office in such an
undertaking.
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VII. Refutation of the Submission by Dan X. Solo
Entitled "An Argument in Opposition to Copyright
Protection of Printing Types"
At the November 6, x974, Mr. Dan X. Solo presented

the Copyright Office with a printed statement entitled
"An Argument in Opposition to. Copyright Protection of
Printing Types." But Mr. Solo's arguments do not stand the
test of examination.

Mr. Solo maintains that the registration of copyright
on new designs of the alphabet is unwarranted because the
entire matter of design protection for printing types is now
and has been for 132 years in the province of the United
States Patent Office. Mr. Solo overlooks that the Supreme
Court, in Mazer v. Stein, supra, and the Court of Customs
and Patent Appeals in In Re Yardley, supra, have made it
abundantly clear that the patent and copyright laws must be
read together, and they are not mutually exclusive.

Curiously, Mr. Solo urges that typefaces are primarily
functional and not creative, and, therefore, any protection
should be sought under the design patent laws. He forgets
that the design patent laws will not protect utilitarian
designs, but only ones which are "new, original and
ornamental," 35 USC I7I.

Mr. Solo also contends that the registration of the
claim of copyright in typeface designs would be unworkable
because there is not and cannot be any practical system of
standards and guidelines by which typeface designs can be
differentiated. But as indicated in the closing remarks of
the preceding section on "Originality," not only is it possible
to classify typeface designs, but there are presently classifi-
cation systems in existence. In addition, as was eloquently
demonstrated at the Copyright Office hearings on November
6, 1974 by Mr. Ed Rondthaler, one typographer with more
than io,ooo typefaces in his library has been able to
establish a classification system for locating any particular
typeface design by its design characteristics in literally a
matter of minutes.

On the point of classification, it is noteworthy that it is
considerably easier to classify typeface designs than works
of fine arts. Similarly, it is significant that the Copyright
Office has never attempted to create a classification syr'-m
for search purposes of wo.ks of fine art. There are ·
searches to determine "originality," nor should there prop-
erly be such. The purpose of the Copyright Law is to
provide a cheap and efficient means of registering a claim.
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For $6.oo, the Copyright Office is not expected to make nor
should it make an examination except for the basic
formalities and for such matters which are known to be in
the publ - domain. Unlike the Patent Office, the Copyright
Office does not have search and examination procedures.
The ultimate originality of a particular work has always been
left to the courts to determine. So it should be in the case
of typeface designs.

As for the argument that the Copyright Office would
not have a search procedure available to the public for
determining prior registrations of claims to copyright in
typeface, there are two answers. The first is that the
Copyright Office can establish a classification system for
searching, if it felt such a system was necessary. The second
is that there are numerous reference works in which typeface
designs are reproduced. These are the sources which would
be consulted by a typographer in determining whether a
particular typeface design is or is not original. -

At page 3 of his "Argument," Mr. Solo states:

"To the artist who works with letter forms, this
[approach by the Patent Office] may seem unnecessarily
severe. He will argue, with some justice, that it is
not novelty but subtlety that gives one design superiority
over another. He can illustrate how a few quite'
subtle changes in a limited number of characters can
create an entirely new alphabet design. Conversely,
he will show that a large number of changes may not
substantially alter the visual effect of words and
phrases composed in a particular alphabet."
"This is art in its truest sense. To the accomplished
letterer, there may be guidelines but there are no rules.
The overriding consideration is that the result be
harmonious and pleasing within the context of the
alphabet's intended function. Such a result comes about
through subjective judgment rather than through
mathematical precision. Once completed and in use,
we evaluate a design in terms of its function. We set
it up in words and phrases and paragraphs, to see if it
communicates as we want it to. We never make this
judgment on the alphabet alone, for that would be
meaningless. It is only in practical use that we can
determine whether or not a particular alphabet fulfills
its intended purpose." (Bracketed matter added).

Subject to one qualification, Mr. Solo appears to
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eloquently state the case for registering the claim of copyright
in typeface. The qualification simply is that the changes
referred to relate to the repeating..design elements. It is
only when the repeating design elements are changed that
there is a new design. As noted in the preceding section on
"Originality," there are variations which are permissible
within a particular design without altering the basic design
concepts.

Mr; Solo hias illustrated several examples to demonstrate
how difficult it may be for the Copyright Office to determine
the registrability of a claim of copyright in a typeface
design. At page 6, he depicts samples of Clarendon and
Craw Clarendon. Frankly, the Craw Clarendon has left
intact all of the definable dciagn features in the original
Clarendon, and is merely a reworking of the earlier one,
with some modest regularization and thickening. It is
doubtful if Craw Clarendon could qualify as an original
design over the basic Clarendon.

Similarly, at page 7, Mr. Solo has illustrated various
Souvenir versions, as well as Ronaldson and Tiffany. Souvenir
is in the public domain, and it is questionable if any of its
versions could be characterized as being original for copy-
right purposes.

The Ronaldson/Tiffany situation is more difficult.
Ronaldson is a well established type from Victorian times,
and Tiffany is a reworking thereof with the characteristics
fairly sharply exaggerated. Tiffany would be a borderline
case for copyrightability. There are changes in contrast
between the thick and thin. strokes, in fit and in serif
structure, etc. At most, Tiffany is the kind of problem which
should be resolved by the Copyright Office in favor of
registering the claim of copyright, and permitting the courts
to determine the sufficiencies of the variations.

Mr. Solo then follows at pages Io-12 with changes in
slant and condensation. But as noted here'nbefore, mere slant
or condensation does not create, by itself, a new typeface.
The essential question is whether the repeating design
elements in the basic design are continued or altered in the
slanted or condensed version.

The samples displayed at page I2 of Mr. Solo's argument
are particularly interesting since, in all probability, there
would be no question but that the Copyright Office would
register the claim of copyright in at least those displays on
lines C and E. In any event, Mr. Solo is apparently confusing
the meaning of the words shown with the design. The
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aesthetic qualities of'the typeface are independent of the
text for copyright purposes.

There can be little quarrel with Mr. Solo's comment at
page "3 that:

"The Copyright Office, if it were to register copyright
claims.for alphabets, would.,not be in a position to
evaluate the alphabets in terms.of prior art. It would
serve only as a registry for the artist's claim to
originality without establishing that originality
through research. It would then be up to the courts to
decide which of two or more conflicting claims was
justified."

This is exactly as it should be. Contrary to Mr. Solo's
suggestion, the copyright registration certificate ismmerely
prima facie evidence. It can be rebutted. As a practical
matter, any proficient typographer will be able to readily
discern whether a particular typeface design is new or old,
or, in the extreme example such as Tiffany, whether it is a
truly borderline question.

Mr. Solo suggests at page 14 that the protection of
typefaces by copyright will give the manufacturer of a
composing machine a leverage to require the purchase of the
photocomposing machines. The argument is not germane to
copyright law, but to the antitrust law.

Under the antitrust laws, tie-ins are per se illegal. It
can be said definitively that Mergenthaler will not knowingly
violate the antitrust laws. It will be guided by commercial
and legal considerations to make its copyrighted typeface
available under license at reasonable royalties. On this point,
Mergenthaler can only make a profit on its typeface if it is
popular. For the typeface to beco.ne popular, it must be
widely available and reasonably priced.

In the section entitled "Fine Arts versus Functional
Design," at pages 15-I7, Mr. Solo points out that there are
numerous considerations which may go into the design of a
particular typeface that were not present in the past. It is
a complete answer to this point that none of the disciplines
suggested by Mr. Solo in any way derogate from the fact
that the actual design of the typeface is an artistic creation.
In Mr. Solo's own words, "This is art in its truest sense."
(page 3 of Mr. Solo's Argument).

Finally, Mr. Solo's brief history of the piracy of printing
types is a fair account of the developments, except that it
should be stressed that during the period from approximately
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I88o to I950, less piracy occurred because of the much
greater cost of the manufacture of typefaces for the then
current large composing machines such as Linotype, Mono-
type, Intertype and Ludlow, and the corresponding much
greater cost for copying the typefaces. With the recent
advent of photocomposition equipment, piracy has returned
with a vengeance.

It is interesting that in Mr. Solo's history of piracy, he
notes the analogy between the copying of foreign typefaces
by American type founders with the reprinting in the x8oo's
of foreign books by the American bookseller. The copyright
laws today protect the foreign author from parasitic re-
printing without reward to the author. The copyright laws
should also proect the designer of original typeface.
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VIII. Title I of the Proposed Geocal Copyright
Law Revision and Title III Thwreof
Entitled "Protection of Ornamental Designs
of Useful Articles"

At the November 6, I974 hearings before the Copy-
right Office, the Register of Copyrights requested comment
on the applicability of Title I the general Copyright Law
revision to the protection of original typeface designs.
Similar comment was requested regarding Title III of the
general Copyright Law revision entitled "Protection of
Ornimental Designs of Useful Articles" (hereinafter referred
to as the design protection bill).

Title I of the proposed general Copyright Law revisions
seems suited to the protection of original typeface designs.
Title III, the design protection section, seems unsuitable for
the protection of original typeface designs since that the
term of protection is unreasonably restrictive, and it is not
clear that the design protection bill actually covers original
typeface designs.

The scope of the subject matter of copyright protection
under Title I is set forth in Section I02, which provides,
in part:

"Section Io02. Subject matter of copyright: in
general
(a) Copyright protection subsists, in accordance with
this title in orignal works of authorship fixed in any
tangible medium of expression, now known or later
developed, from which they can'be perceived, repro-
duced or otherwise communicated, either directly or
with the aid of a machine or device. Works of
authorship include the following categories: . (5)
pictorial, graphic, and sculptural works; . . ."

In S.ction ior, "pictorial, graphic and sculptural works"
are defined to:

"Include two dimensional and three dimensional works
of fine, graphic and appliid art,... plans, diagrams
and models."

Title I does not attempt to define graphic and applied
art. It must, therefore, be assumed that these terms are used
in their normal meaning. Referring to Webster's Third New
International Dictionary, Unabridged, I96I, at page xos,
"applied art" is defined as "employed in the decoration,
design, or execution of useful objects." At page 990,
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"graphic arts" is defined as "the fine and applied arts of
representation, decoration, and writing or printing on flat
surfaces together with the techniques and crafts associated
with each; as (a) painting and drawing; (b) engraving,
etching, lithography, photography, serigraphy, and woodcut;
(c) writing and printing and the arts connected with
bookmaking and other forms of publication."

In commenting on the definition of "pictorial, graphic
and sculptural wotks'," the Senate Committee on the Judiciary
stated:

"Correspondingly, the definition of 'pictorial, graphic
and sculptural works' carries with it no implied
criterion of artistic taste, aesthetic value, or intrinsic
quality. The term is intended to comprise everything
now covered by classes (f) through (k) of Section
5 in the present Statute, including not only "works of
art" in the traditional sense but also works of graphic
art and illustration, art reproductions, plans and
drawings, photographs and reproductions of them,
maps, charts, globes and other cartographic works,
works of these kinds intended for use in advertising in
commerce, and works of 'applied art.' There is no
intention whatever to narrow the scope of the subject
matter now characterized in Section 5 (k) as 'prints
or labels used for articles of merchandise.' However,
since this terminology suggests the material object in
which a work is embodied rather than the work itself,
the bill does not mention this category separately."
"In accordance with the Sunreme Court's decision in
Mazer v. Stein, 347 us 201 (1954), works of 'applied
art' encompass all original, pictorial, graphic and
sculptural works that are intended to be or have been
embodied in useful articles, regardless of factors such as
mass production, commercial exploitation and the
potential availability of design patent protection. "4

Whether original typeface designs are considered as
"applied arts:'," or as "graphic arts," it is manifest that they
are included within the definition of copyrightable subject
matter in the general Copyright Law revision.

The term of copyright in typeface .nder Title I is
eminently correct. As provided in Section 302 for works
created after 3anuary I, I975, the term of copyright endures
for the life of the author and fifty years after his death, or,
in the case of a work for hire, for a period of seventy-five
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years from the date of first publication, or a term of one
hundred years from the year of its creation, whichever
expires first.

The statutory notice requirement of Title I is also
suited to protecting original typeface designs.

A statutory form of copyright notice is still required.
However, judicial sanction is given to permitting an abbre-
viation or generally known alternative designation in lieu
of the name of the copyright owner (Section 4 01 (b) (3)).

More significantly, Section 405 (a) makes clear that
the notice requirements of Section 4oi01 are not absolute, and,
unlike the present law, the outright omission of the copyright
notice does not automatically forfeit protection and throw
the work into the public domain. Under the proposed law,
a work published without any copyright notice would still
be subject to statutory copyright protection for a least five
years, whether the omission was partial or total, unintentional
or deliberate (Section 405 (a) (2) ).

Of special interest is Section 405(a) (3) which mili-
tates against loss of copyright where the notice is omitted in
violation of an express requirement in writing by the
copyright owner. Presumably,.the sale of a grid bearing a
copyrighted typeface could be made with the written
condition that the purchaser always use the statutory notice
of copyright in making copies of characters from the copy-
righted typeface. The failure of the purchaser-i.e., the type
setter-to follow this requirement would not result in a
loss of copyright in the typeface, as a whole, by the claimant,
who would still be protected from having the entire typeface
copied by a competitor. On the other hand, if the type setter
omitted the claimant's notice, Secion 405 (b) expressly
provides that an innocent infringer incurs no liability for
actual or statutory damages for any infringing acts com-
mitted before receiving actual notice that registration for
the work had been made under Section 408, if he proves that
he was misled by omission of the notice.

At the November 6, 1974 hearings before the Copyright
Office, concern was expressed over the right of reprint
houses to reproduce certain copyrighted works. If the work
sought to be reproduced bears no notice of copyright
covering the typeface in which the work is set,; the reprinter
would appear to have immunity from infringement under
Section 405 as an innocent infringer. Moreover, it is sig-
nificant that Section Io8 gives an absolute right of reprinting
in limited numbers for-limited pztrpose.sF,-sp;fi4ily, for
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archival reproduction or replacement of a damaged copy by
a library or archive (Section Io8(b) (c) ). In view of the
limitation in Section Io8(h), a reprinter would not have
the right to reprint out-of-print works which are set in a
typeface for which there is a subsisting copyright unless the
reprinter could establish "fair use" under Section I07 or
"innocent infringement" under Section 405.

Section 113 relates to the scope of the exclusive rights
in pictorial, graphic and sculptural works. Sub-section (a)
provides that the exclusive right to reproduce a copyrighted
graphic work includes the right to reproduce it in or on
any kind of article, whether useful or otherwise. Sub-section
(a) (x) further provides that the copyright owner's rights
in a graphic work that portrays a useful article is neither
greater nor lesser than the rights which the owner held as
of December 31, 1974 under Title 17, u.s. Code, the
common law, or the statutes of a state. But this limitation
in sub-section (a) ( ) does not appear to apply to typeface
designs.5 It applies only when the copyrighted work portrays
a useful article as such, for example, a drawing of an
automobile vis-a-vis the exclusive right to make automobiles
of the same design, see Senate Subcommittee on Judiciary
report, No. 93-983, page 138. In the case of typeface, what
is being portrayed is the typeface which, of itself, is the
work of art,.rather than a picture of something else.

Sub-sections (b) and (c) of Section iI3 give the
owner of copyright in a graphic work which is utilized in
an original ornamental design of a useful article an option
to seek protection under the provisions of Title III of the
Copyright Law revision, in which event copyright terminates
with respect to its utilization in useful articles. However, if
the copyright owner does not obtain registration under
Title III, his copyright in the graphic work continues in all
respects under the general copyright law.

Turning to Title III, the design protection section
intended for the protection of ornamental designs of useful
articles, its preparation and purposes have beeni the subject
of numerous hearings.6 It is comprised of Sections 301-335.
As stated by the Majority Report of the Committee on the
Judiciary, at page 2I: '

"The purpose of the proposed legislation, as amended,
is to encourage'the creation of original, ornamental
designs of useful articles by protecting the authors of
such designs for a limited time against unauthorized
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copying. The title... is intended to avoid the defects
of the existing copyright and design patent statutes
by providing, simple, easily secured and effective design
protection for the period of five years, or, if renewed,
a period of ten years, under appropriate safeguards
and conditions."

In reviewing the hearings on the design protection
bills, it is interesting that the arguments of the proponents
of the bills closely parallel those in favor of the registration
of the claim of copyright in typeface. The arguments of
the opponents of the design protection bill are markedly
similar to those objecting to copyright in original typeface
designs.

One fact is clear from the prior design protection bills
and the hearings thereon-none of them considered type-
face, as such.

If applicable to original typeface designs, the design
protection bill could provide an excellent avenue for their
protection, with the singular exception that the term of
protection is too short! The difficulty is that it is unclear
whether original typeface designs come within the definition
of matter covered by the design protection bill.

Section 30I provides:

(a) the author or other proprietor of an original
ornamental design of a useful article may secure the
protection provided by this title upon complying with
and subject to the provisions hereof.
(b) for the purpose of this title-
(I) a "useful article" is an article which in normal use
has an intrinsic utilitarian function that is not merely
to portray the appearance of the article or to convey
information. An article which normally is a part of
a useful article shall be deemed to be a useful article.
(2) the "design of a useful article," hereinafter referred
to as a "design," consists of those aspects or elements
of the article, including its two dimensional or three
dimensional features of shape and surface, which make
up the appearance of the article.
(3) a design is "ornamental" if it is intended to make
the article attractive or distinct in appearance.
(4) a design is "original" if it is the independent
creation of an author who did not copy it from another
source.

The hearings on the design protection'bill indicate that
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its purpose is to cover such things as wallpaper, drawings
converted into three dimensional articles or drawings used
decorativly on three dimnsional articles, furniture, toasters,
coffee pots, carpets, and the like. It is not intended to cover
something which is at all times a work of art as the term
is now interpreted by the Copyright Office; see Hearings of
August X5-I7, I96i before the Senate Committee on the

'Judiciary, 87th Congress, ist Session, page I68.
It is Mergenthaler's position that an original typeface

design is a work of art, and stays at all times a work of art,
no matter what use is made of it. Unlike the cartoon which
may be reproduced on an article of furniture, or the works
of art which may be incorporated on wallpaper, the typeface
designs are not converted to some other utilitarian article.
They always remain exactly what they are.

On the negative side of Title III, it is arguable that
typeface cannot meet the statutory definition of an "useful
article" on the grounds that its intrinsic, utilitarian function
is to portray the appearance of an article-i.e., the letter
form-or to convey information [Section 301 (b) () ].
Either of these aspects would appear to defeat the right to
secure protection for original typeface designs under the
design protection bill. The hearings on the bill have offered
little guidance in this area.

Assuming, arguendo, that an orioinal typeface design
is a "useful article" as defined in Section 30I (b) ( ), then
the definitions of "design" and "ornamental" in Section
3oI(b) (2) and (3), accurately describe the protectible
subject matter of an original typeface design.

Section 302 provides that protection shall not be
available for a design that is:

"(a) not original;
(b) staple or commonplace, such as a standard
geometric figure, familiar symbol, emblem or motif,
or other shape, pattern, or configuration that has become
common, prevalent, or ordinary;
(c) different from a design excluded by sub-para-
graph (b) above, only in insignificant details or in
elements which are variants commonly used in the
relevant trades; or
(d) dictated solely by a utilitarian function of the
article that embodies it;
(e) composed of three dimensional features of shape

and surface with respect to mens', womens', and chil.
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drens' apparel, ;ncluding undergarments and under-
wear."

Presumably, the definition of "original" in Section
302(a) is the same as the term has been defined by the
courts under the present Copyright Law. If this assumption
is correct, this sub-section should not pose any impediment
to the protection of original typeface design. The same
cannot be said of Section 3 02(b). The very essence of
typeface is that it be a familiar motif, shape, pattern, or
configuration, irrc¢pective of the design elements which are
added to it.

Equally detrimental to protection for original typeface
designs under Title III is Section 302(c) since many of the
elements with which a particular typeface is designed are
variants of others which may have been commonly used.
The distinction is that an original typeface design is a new
combination of old elements whiclLgives an entirely new
appearance to the typeface, or it may be an assemblage of
entirely new elements. To the extent that the design elements
incorporated in a particular typeface design are old, the
mere fact that they are combined in a new form appears
immaterial under Section 302(c), which would deny pro-
tection for the design. Thus, even assuming that typeface is a
"useful article" within the definition of Section 3oi (b) (I),
protection would apparently be denied under Section
302 (b) or (c). In this circumstance, the design protection
bill offers little comfort to the designer of original typeface.

Another shortcoming of the design protection bill as
it applies to original typeface designs is the term of
protection. Under Section 305, the term is five years, re.
newable for an additional five year period. As indicated.
earlier in this statement, typeface has an enduring life. The
most appropriate term of protection is believed to be
seventy-five years.

As a practical matter, the market for typeface is just
being established by its tenth anniversary date. There would
be a reasonable expectation of at least some return if the
protection for typeface were extended to fifteen years.

At a very minimum, the protection for original typeface
designs must be fifteen years! In this regard, it is significant
that Article IX of the Vienna Treaty provides:

Article IX-Term of Protection
(I) the term of protection may not be less than fifteen
years.
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(2) the term of protection may be divided into several
periods, each extension being granted only at the
request of the owner of its protected typefaces.

The present ten year limitation for protection in the design
protection bill precludes the United States from adhering
to the Vienna Treaty for the protection of typefaces under
the provisions of Title III.

If the Copyright Office believes that the protection for
original typeface designs should be under the design pro-
tection bill, the Copyright Office is urged to have the bill
clarified so as to cover typeface in the definitions and
exclusions. Further, it is urged to have the term of protection
modified to a minimum of three (3) successive five year
terms so as to qualify under the Vienna Treaty..

If the defects in the design protection bill in connection
with original typeface designs can be cured, there are other
features of the bill which are particularly well suited to the
protection of typeface-namely, the notice provisions and
the infringement provisions.

Section 3o6 requires that a design for which protection
is sought must have a specific statutory notice located so
as to give reasonable notice of design protection "while the
useful article embodying the design is passing through its
normal channels of commerce," Section 3o6(b). So long
as the proprietor of the design complies with these pro-
visions, protection is not affected by the removal, destructions,
or obliteration of others by the design notice on an article.
As applied to typeface, this would mean that a proprietor
of a typeface would only have to put the notice on either
the drawings which he licenses or on the grids bearing the
protected design. The fact that others omitted the design
would be immaterial to the protection. This is a significant
improvement over the notice provisions under the current
Copyright Law and even under the proposed general copy-
right revision.

Section 307 protects an innocent infringer of the
protected design without the required notice until he receives
written notice of the design protection. Assuming that a
particular book were set in a protected type design, and that
the design proprietor's notice was not repeated in the book,
Section 307 wuuld permit a reprinted to copy the book
without the design proprietor's permission unless the
reprinter had actual notice of the design proprietor's claim
of protection in thetypeface design.
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The foregoing points are believed to highlight the
significant aspects of the design protection bill as it applies
to original typeface designs. Further discussion of the
remaining provisions does not appear to be necessary.

In summary, Mergenthaler believes that original type-
face designs are clearly intended to be covered as copyright-
able subject matter under Title I the general Copyright Law
revision. As Title III or the design protection section is
presently drafted, its definitions and exclusions appear to
preclude original typeface designs from protection there-
under; and the term of protection is manifestly too short.
Accordingly, it is doubtful if a copyright proprietor of an
original typeface design would wish to avail himself of the
option under Section I 13 of the general Copyright Law
revision to seek protection under Title III. On the other
hand, if the deficiencies in the definitions, exclusions, and
term of Title III were corrected, it might prove to be a very
viable form of protection for original typeface designs in
view of its more realistic notice requirements.
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IX. Summary of Responses to Copyright
Office Questions
In the September zo, I974 Federal Register notice, the

Copyright Office specifically requested comments in five
areas. These questions were responded to in depth at the
oral hearing on November 6, I974 in the statements on
behalf of Mergenthaler. Written copies of these statements
have been submitted to the Copyright Office and are in-
corporated herein by reference. Nevertheless, for the purpose
of completeness, the responses to the five areas will herein-
after be summarized.

I. Whether type fonts, as useful articles, can incorporate
original design elements capable of being identified
as "works of art" within the scope of the present
copyright statute.

The answer to this query is a resounding "Yes."
All letter forms are useful articles to the extent that they
are recognizable and convey information. But all of the letter
forms in the myriad numbers of differing typefaces in the
public domain differ in one significant way-i.e., their
decoration. These decorative differerces are subtle to the
untrained eye but obvious to the professional. It is that
decoration which is original with the designer that is the
proper subject matter of copyright protection. The useful
article or utilitarian concept is simply not relevant to the
question of the copyrightability of typeface, see Mazer v.
Stein, supra, and In re Yardley.

2. The distinctions, if any, between calligraphy, orna-
mental lettering, and typeface designs for copyright
purposes.

For copyright purposes, there are no distinctions.
Calligraphy is defined in Webster's New International

Dictionary as: "fair or eloquent writing or penmanship;
writing as a decorative art." By definition, calligraphy is
necessarily artistic and original, and is clearly copyrightable
subject matter within the meaning of "writings" as used in
the Constitution and in the Copyright Act of g9og, Section 4.

Ornamental lettering generally refers to lettering whose
principal purpose is to ornament. By definition, it is copy-
rightable subject matter so long as it is original.

The important distinction between ornamental lettering
and typeface is that ornamental lettering is not suited for
use in preparing a page of text. Its design is generally
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dependent upon the particular object and space in which
the ornamental levering is used.

Typeface is used for setting a page of type. It includes
all the letters and alphabets, and their accessories, such as
accents and punctuation marks, numerals and other figurative
signs, etc. which are intended to provide means for com-
posing texts by any graphic technique.7

The important aspect of typeface is that it is a consistent
repeating of design elements in the characters which requires
that the designs of the characters and all combinations must
be considered.

Restated, the net result of ornamental lettering is to
produce one or only a few words which are ornate and
beautiful; while the net result of well designed typeface is
to produce a beautiful page of type.

The design of typeface is necessarily an act of intellectual
effort to decorate what are basically customary letter forms
having a utilitarian purpose. It is the decoration of these
letter forms which is believed to be the proper subject
mater of copyright protection.

5. Whether a typeface design can, by its natuie, in-
corporate the degree of originality and creativity
necessary to support a copyright.

As indicated in the preceding law section, "original"
has been defined to mean little more than the particular
work owes its origin to the author and that the author
contributed something more than a merely trivial variation,
Bell v. Catalda, Jrupra. In her comprehensive study, Miss Oler
noted in connection with standards of copyrightable author-
ship for works of art, ". . . A review of these comments
indicates that courts for the most part determine the regis.
trability of works on a case-by-case basis, and that they
generally affirm the Holmes' view that originality is a
quantitative standard which requires that the author adds
something of his own, something which has not been copied,"
page 28 of the Oler study. Miss Oler further noted that the
court opinions ".. . show a judicial willingness to recognize
the copyrightability of original arrangements of substantial
amounts of public domain elements, where the materials
lend themselves to a variety of combinations or methods of
presentation, and where the arrangement in question is
recognizably different from those standard to the trade,"
Oler Study, page 34.

In the case of typeface, the difference between one and
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another is the decoration of the skeletal letter forms and
characters. To the extent that the decoration is old, it cannot
be claimed to be original. To the extent that it is a com-
bination of design elements not heretofore appearing
together, the design is necessarily original and the designer's
own. He has added something more than trivial variations.
He has created a copyrightable work of art.

4. Whether, for purposes of copyright registration,
workable standards can be established for distinguishing
"new '" designs based on-previously existing-typefaces
from mere copies or minor variance,of earlier designs.

Not only can standards be established for classifying
typefaces, but, as indicated in the preceding section on
originality, there are a number of works in existence on
typeface classification. Since typeface design is a structured
and disciplined art form, itris easier to define standards here
than in the field of fine arts.

In any classification of typeface designs, it would be
necessary that they be considered by a proficient typographer
rather than a mere layman. The differences in design are
subtle to the layman, but clear to the professional typog-
rapher. Since typeface designs are normally purchased by
skilled typographers, the differences between them should
also be considered by skilled typographers. Such a skilled
typographer could readily determine whether a particular
typeface design is a mere copy or a minor variant of an
earlier design, or whether it is, in truth, original. There will
always be borderline cases such as the Ronaldson/Tiffany
case. But these will be the exceptions, rather than the rule.

Having responded to the Copyright Office query whether
classification standards can be established, the question is
presented to the Copyright Office why it believes it necessary
to have such a classification system. The Copyright Office
maintains ..o other subject matter indices that would be
comparable to such a typeface design classification system.

5. Assuming the potential copyrightability of certain
typeface designs, the practical means of compying with
the formal requirements of the Copyright Law as to
notice, deposit, and registration.

The practical means for complying with the notice
requirements of the Copyright Law would be to place the
statutory notice of copyright on the original art work and
the copies thereof which are licensed to other grid manu-
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facturers, as well as to put the copyright notice on the grids
of the copyright claimant and his licenses under the copyright.

The deposit with the copyright application could be
copies of the actual art work. In the case of an unpublished
typeface design, a single copy of the art work would be filed;
after publication; two copies of the art work would be
filed. Alternatively, as an optional deposit after publication,
copies of the grid bearing the complete typeface design
might be filed.

With regard to the application form itself, Form G
appears adequate, without any changes. If the Copyright
Office felt it necessary, Form G could be expanded to include
check-off boxes in which the claimant can classify the
typeface design by historical classification, and by the basic
elements, such as stroke, angle, etc. The Copyright Office
might also expand Form G to require the claimant of
copyright in a typeface design to identify the principal
distinguishing characteristics of the particular typeface for
which registration is sought. This would not create any major
problem for a typeface designer.
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X. Conclusion
The design of typeface involves great effort, expense,

intellectual effort and originality. As such, it is proper
copyrightable subject matter under the present Act. The
Copyright Office is urged to change its regulations to permit
the registration of the claim of copyright in original typeface
designs. In making such a change, the Copyright Office will
be merely conforming to the law and furnishing a basis to
implement the Vienna Treaty.

If there is any doubt on the registralbility of the claim
of copyright in original typeface designs, it should be
resolved in favor of registration so that the propriety of the
registration can be tested on the merits in a court.

Further, by recognizing the claim of copyright in
original typeface design, the Copyright Office will be en-
shrining the constitutional mandate of "prompting the
progress of . . . useful arts." It cannot be disputed that
typeface is useful, but it is also engrafted with originality
and applied design. Thus, the emphasis must be on originality
which encourages the growth of creativity. The public gains
from the creativity. The only loss is that one may not literally'
copy without authorization during the term of copyright.

In Mazer v. Stein, Justice Reed noted:

"The Copyright Law, like the patent statutes, makes
reward to the owner a secondary consideration. How-
ever, it is 'intended definitely to ,grant valuable,
enforceable rights to authors, publishers, etc. without
burdensome requirements'; 'to afford greater encourage-
ment to the nroduction of literary for artistic] works
of lasting or fit to the world.' " ... "The economic
philosophy behind the clause empowering Congress to
grant patents and copyright is the conviction that
encouragement of individual effort by personal gain is
the best way to advance public welfare through :he
talents of authors and inventors in 'science and useful
arts.' Sacrificial days devoted to such creative activities
deserve rewards commensurate with the services
rendered."

By changing its regulations to recognize the claim of
copyright in original typeface designs, the Copyright Office
will take a great step forward to encourage the development
of original typeface design "of lasting benefit to the world"
and "to advance public welfare" through the "encouragement
of individual effort by personal gain."
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Finally, there is no justification for delaying a decision
on recognizing the claim of copyright in original typeface
designs merely because of the Storch case, in which the
copyright claim in typeface is obliquely raised and which
may never be decided, or because of the pending general
Copyright Law Revision, which has been pending for nearly
Io years. The Register is, therefore, requested to reach an
early decision on changing the Copyright Office regulations.
While it is believed that the decision should be in favor of
change, even an adverse decision would be preferable to

ne at all, if for no other reason than to give vitality and
Affect to the procedure of holding hearings on proposed
regulation changes.

Respectfully submitted,
Mergenthaler Linotype Company
Plainview, New York
I5 January 1975

Of counsel:
Henry W. Leeds.
Mason, Fenwick & Lawrence
3I0 0 F C Building
I730 Rhode Island Avenue, N.W.
Washington, D.C. 20036
Telephone: (202) 293-2010

E. Fulton Brylawski
224 East Capitol Street
Washington, D.C. 20003
Telephone: (202) 547-I331
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1See Vienna Agreement For the Protection of Typefaces
and Their International Deposit, dated June I2, I973.
Article 2.

2See n.I5 of the Copyright Office Study entitled
"The Copyrightability of Typography" and Regulation No.
202.1(a), dated July 197I and September 1972. (Docket
No. T-7) by Harriet L. Oler.

3Title I of.S. x36, 93rd Congress, 2nd Session.
4Page io6 of the Majority Report of the Senate Com-

mittee on the Judiciary on the Copyright Iaw Revision,
93rd Congress, 2nd Session, Calendar No. 946, Report No.
93-983, July 3, 1974-

5If this limitation in subsection (a) (x) applies to
typeface designs, then the registrability of typeface designs
under the present law might be critical to a determination
of what rights are carried over and thereby afforded to the
owner of a typeface copyright under Title I of the revision
bill. As a result, if the Copyright Office fails to amend
section 202.1 (a) of its Regulations to permit registration
of typeface designs under existing law, then such prior
practice of refusing registration would probably be imported
into section I r3(a) ( ) of the revision bill as to deny
copyrightability to typeface designs under Title I. Pre-
sumably the Copyright Office would not want to thereby
prejudice the rights of typeface designers under the copy-
right revision bill, but such requires a choice between an
amendment of Section 202.1 (a) of the copyright Regulations
to permit registration of such designs or an amendment to
Section XI3(a) ( ) of the copyright revision bill.

"Hearings before the Subcommittee on Patents, Trade-
marks and Copyrights of the Committee on the Judiciary,
United States Senate, 86th Congress, 2nd Session on S.2075
and S.2852, dated June 29, r960; Hearings before the
Subcommittee on Patents, Trademarks and Copyrights of the
Committee on the Judiciary, United States Senate, 87th
Congress, ist Session on S.I884, dated August I5-17, i96i;
Hearings before the Subcommittee dn Patents, Trademarks
and Copyrights of the Committee on the Judiciary, United
States Senate, 89th Congress, ist Session on S.1237, dated
July 28, 1965.

?Vienna Treaty, see Footnote x.

7o
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New Approaches.to
the Classification of Typefaces

By James Mosley, MA

The detailed review of recent typeface classification pro-
posals published on the following pages appears at a
time when the outlook for both national and'interna-
tional agreement on the subject appears to be consider-
ably brighter than for many years past. It is indeed a
field in which an authoritative standard offers a number
of obvious advantages, not only in terms of specimen
book compilation and technical education, but also as a
means of clarifying misunderstandings in printing im-
port and export transactions.

This review has been prepared by James Mosley (Li.
brarian of the St Bride Printing Library) for the guid-
ance of a British Standards Institution sub-committtee
which is at present studying the subject, and of which he
is Chairman. It is due to be formally submitted to a
meeting of the sub-committee this month (May) and its
prior publication has been undertaken with the sub.
committee's concurrence in order to provide an oppor-
tunity for readers' comments and suggestions. Any cor-
respondence on the subject should be addressed to Mlr
Mosley (at The St Bride Printing Library, Bride Lane,
London EC 4) as soon as possible.

The sub-committeec is identical in composition to that
which was responsible for the compilation of the British
Standard for Typeface Nomenclature (B s 2961:1958)
with the replacement of W. Turner Berry by James
Mosley. Its present membership comprises (in addition
to AMr Mosley) Mrs Beatrice Warde, Stanley Edwards,
Caspar Mitchell, Charles Rosner, Walter Tracy and the
Editor of the BP. An invitation has also been sent to the
Association of Teachers of Printing & Allied Subjects to
nominate a representative.

It was originally anticipated that the Standard for
Typeface Nomenclaturcriould include a classification,
but the sub-committee felt that the controversial nature
of this aspect of the subject demanded longer.term c zt
sideration. Meanwhile, the publication of a German
Draft Standard Classification last year has emplhasised
the need for clarification of national viewpoints as a
prior condition of some measure of international agree.
ment. There are, in fact, grounds for the belief that a
suitable British Standard established in the near future
might receive considerable support abroad and provide
a basis for world standardisation in terms of the latin
alphabet, with national or regional addenda covering
the non-latin requirements, and including the German
fraktur forms.

Reprinted from The British Printer, March 1960
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S7 INCE the last World War, and especially during

the last five years, a number of distinguished

I type designers and typographers have made

suggestions for revising the headings -nder which

types are usually classified and have attempted to put

forward a logical plan which would enable the printing

industry of one country, or of the whole of Europe, to

use a common classification terminology. The main

reason given for the schemes which have been offered

is the illogicality of the terms now in use, which hinders

the printer in discussing his work with the customer

and the teacher of typography in explaining to his

students the tools of their trade.

The design of a printing type is determined by a

great many factors - some historical, some prompted

by the nature of the printing process to be used, and

some deriving arbitrarily from the dictates of fashion.

No one has suggested that the standardisation of

terminology in type design can be as neatly achieved

as the International Standard of Paper sizes or that it

can produce such obvious economies in the working of

a printing office. But thc discussion which the schemes

have provoked',has in itself made printers, designers

and print-buyers more aware of the confused founda-

tion of the terms now in use.' Moreover, two of the

schemes have reached a point where they may be more

or less officially adopted. The 'Vox Classification' pro-

pored by Maximilien Vox in 1954 has already been

used for the arrangement of type specimen books. The

proposals of a number of German writers were the

basis of the Draft Standard DIN 16 518' issued during

1959 by the Deutsche Industrie Normen-Ausschuss,

the German equivalent of our own British Standards

Institution.
Some powerful reasons can be found for examining

our own terminology now. One is that the output of

new types, which grew after the war, has recently

slackened. There is an opportunity for taking stock of

the range of types available to the printer and arrang-

ing it in a rational manner. Another is that the wider

use of filmsetting will remove the major obstacles to

the introduction of faces of foreign origin - namely the

expense and difficulty of importing metal type and the

incompatibility of different point-systems and type-

heights. It also seems likely that any future European
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economic unit will be encouraged to standardise its
terms so that exact equivalents can be found in each
language. This is so important in international corres-
pondence concerning printing that whatever system
gains favour during the next few years has a chance of
general adoption.

The names of groups of printing types now used in
Europe and America have grown haphazardly over
many centuries with the introduction of each new
style of design. The name given to the style may be
descriptive of its appearance (black-letter, sans-serif,
grotesque), refer to its origin (roman, italic) or to
circumstances which were only valid at the time of its
introduction (modern face, old style). To an apprentice
meeting them for the first time they have little obvious
meaning. Black-letter is no longer, as it was once, the
boldest type to be found in the pri;ting offiMr", A type
without serifs no longer appears as 'grotesque' to a
printer or to his customer, as it may have done in the

early nineteenth century, and the use of the words
'modern' and 'old-style' raise questions about the use
of historic forms of printing types which it is the busi-
ness of the historian to answer. The two factors which
first increased the number of styles available in every
printing office and so brought about the present rough
and ready classification were the introduction of types
intended solely for display, and the deliberate revival
of historical styles, in the nineteenth century.

Thus Southward, in his Practical Printing (1898)',
distinguishes between the two main groups 'body' or
text types and 'fancy' types used for display matter.
Text types are subdivided into six groups. The first is
the 'modern face roman' ('When ordinary roman is
named this is the face that is usually understood'). It is
followed by 'old style' or 'old face' and 'modernised
old face, commonly called old style'. The three other
text types named by Southward are special types, used
at that time by only a few printers. One of these is of
particular interest, as it has added a category to our
current classification. This is the 'Jenson style roman',
usually a more or less accurate copy of William
Morris's 'Golden' type. Southward was less confident
in classifying the 'fancy types'. 'It is,' he says, 'im-
possible to avoid overlapping, especially as in the
search after novelty it has become a common practice
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to mix styl'a. Hence any system must be open to
criticism and capable of improvement. In order to
construct a system of classification it is necessary to
consider (1) The essential forms of the characters.
(2) The manner in which these have been modified and
decorated - if not distorted.' Southward himself did

not attempt to construct any such classification, and
the names which he gave to display types are those
still in general use today: Ionic or Clarendon, Sans-
serif, Doric or Grotesque, and so on.

Southward listed only the more usual types which
an apprentice would be likely to meet in a printing
office in 1898. Theodore Low de Vinne, the New York

printer, laid the foundations of a study of printing
types with his Plain Printing Types (1900).' It is the
first book on printing in which a wide variety of types
from American and European founders was brought
together, and provided with an accurate historical
commentary. De Vinne's classification is that of the
American typefounder of his day. The terms, with few
exceptions, are those in use at that time in England:
Roman, Italic. Script. Black-leker. Gothic, Italian ('a
roman in which the positions of hair-line and thick-
stroke have been transposed'), Title or Fat-face,
Antique and Ornamentals. His analysis of the different
styles of type is both structural and functional. He
distinguishes 'old style' from 'modern face' both by
their serif-treatment and by the printing conditions
for which they were designed, and his display of the
various forms of these styles is perhaps the most com-
prehensive that has ever been gathered together.
Some of these types bear names with vague historical
associations. De Vinne was able, from his own wide
knowledge of type forms, to say how far they could be
regarded as reproductions of their originals, but he did
not arrange them in historical order. His book is
essentially a guide to types available to the printer
rather than a history of the development of type
designs.

A purely structural or 'morphological' division of
type forms was, devised -by Henry Lewis Bullen,
Librarian to the American Type Founders' Company.
In a series of articles' contributed to The Graphic Art3
in 1911 and 1912 he emphasised the importance of
serif.treatment in type-design and his examples, like
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those used by De Vinne, were drawn from contem-
f:~rary types. Most of these, naturally enough, were
drawn from the resources of the American Type
Founders' Company itself. Bullen attempted little
revision of the terminology in current use. Fully
acknowledging the imperfections of the ambiguous
terms, such as gothic and antique, he was inclined to
defend the use of terms with architectural associa.
tions: ionic, doric. This was partly on the analogy with
the orders of columns in Greek and Roman archi-
tecture, where doric is both the simplest and the most
primitive style, and all other orders may be regarded
as variations of its original shape. Sans-serif is the
counterpart of the doric column, and the variation of
stroke-thickness and the use of serifs produces a
certain style.of letter.

The classification of types by their serifs occurred
about this time, apparently independently, to the
French typographer F. Thibaudeau. In 1903 he
had devised a classification for the comprehensive
historical material of the foundry of Georges Peignot.
Searching for a single feature in each type which could
be used for the basis of a classification, he came to the
conclusion that the form of the serif was the only one
which could be used with any consistency, and ex-
pounded his system in his La Lettre d'lmprimerie and
Manuel Francais de Typographic Moderne (1924)'.
He proposed four main divisions: Antique (Sans-serif)
'derived from Phoenician inscriptions', Egyptienne
(Egyptian) 'derived from Greek inscriptions', Romain
Elztvir (all old faces) and Romain Didot (all modem
faces). Subdivisions could be (and were) made to each
of these groups, but the four main characteristics were
given as: without serif, square serif, triangular serif,
fine horizontal stroke. The merits and limitations of
his scheme can be seen from the generously illustrated
historical sections of his books, where he discusses all
his historical examples with special attention to the
principles set out in his classification.

One should be careful not to judge some of these
scheme5 wholly by the terms which have been pro-
posed for the divisions. In most arts, historical styles
are the concern of the art historian. He takes his terms
either from the references, often contemptuous, made
to styles when they have become outmoded (such as
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'gothic' and 'baroque') or invents new terms which try
to convey something of the spirit which influenced all
the arts in a given period (such as 'renaissance',
'classical', 'neo-classical' and 'romantic'). The his.
torian of printing finds a nomenclature already made,
and usually accepts as much of it as he can.

Daniel Berkeley Updike set a new standard of typo-
graphical scholarship in his Printing Types (1922)8,
whose intention was 'to supply a basis for the in.
telligent appreciation of printing types through the
study of their history, forms and use'. He traced, in
greater detail than any previous writer, the differences
between type faces in different countries at the same
period. His account describes not only the innumerable
special circumstances which influence type design in
one country, but the movement towards a 'modern'
type which was felt in every European country during
the eighteenth century. He remarks, in his chapter on
'Clas*al Types', that these French and Italian types,
especially those of Didot and Bodoni, had their origin
both in 'special tendencies' in typography and in

political and artistic movements. 'Classical' is a term
which suggests a parallel with both the other arts of
the period and with a whole range of political and
moral ideas. Updike's use of a term with such wide
associations encouraged others to see the ornaments
and type used by printers as a reflection of influences
outside the printing trade, a suggestion which has been
developed by the authors of some later classifications.
Another of Updike's terms, which has been generally
accepted in this country, is equally significant. The
'transitional' types which are neither old faces nor
fully-blown modern faces make an historical approach
to type inevitable. One cannot talk of a transition
without knowing what went before it - nor what
became of it.

In the year that Updike's work was published, 1922,
The Monotype Corporation Ltd accepted the plan of
Stanley Morison for the cutting of a new range of book
types. Typographical reform was in the air, and on the
principle that 'the way to learn to go forward was to
make a step barckward' the new types were selected
from historical forerunners. The possibility of accu.
rately reproducing the types of Garamond and Gran-
jon, of Fournier and Didot, Baskerville and Caslon,
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-and indeed the very existence of the great composing
machine manufacturers, had been made possible by
L. B. Benton's famous pantographic punch..utting
machine. The American Type Founders' Company,
the Nebiolo company of TSin and Peignot of Paris
were among the earliest typefoundera to make use of
the opportunity which enabled all the important types
of the past to be reproduce4 from their printed im-
pressions. The types cut for composing machines have
made familiar the ntmes of printers and punchcutters
which were known on!' to the scholars, ahd has en-
couraged an approach to printing types among the
teachers of printira which is largely historical.

This completion of the bistorsi picture has over-
burdened the old ten.s until they are no longer re-
garded as adequate. The proposals which follow are
based in part on the work of the scholars who have
thrown new light op the developnmeri. of printing
types. In a paper read to the Bibliographical Society
in 1935'1, Mrs.Beatrice Warde proposed a classifica,
tion of typefaces intended for continuous text com-
position which would take recent scholarship into
account. It is purely morphological: that is, the letter-
forms are arranged according to their superficial shape
and to the tool which has produced or influenced them.
The old terms are used only to add information after
the type has been classified. Thus a 'Garamond' type is
a bias-stress roman type of the Aldine Group (a term
which replaces 'Old Face' for those types in a direct
descent from the -Aldinc roman which were cut until
the end of the eighteenth century). Many of the terms
which were proposed here have been included in the
British Standard Typeface Nomenclature (lE 2961:
1958).

New types produced since the last World War, and
the acceptance by German printers of roman type for

normal text setting in place of Fraktur,.have stimu-
iated interest in a classification which would be uni-
versally applicable. The scheme proposed in 1954 by
Maximilien Vox is strikingly simple in form". Criticis-
ing Thibaudeau's over-rational scheme, he proposed
ten groups: Midigves, Humanes, Garaldes, Riales,
Didones, Simplices, Micanes, Incises, Afanuaires and
Scriptes. These names were chosen for easy pro-
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nunciation and translation, but M. Vox has since srid
that they could equally well be replaced by numbers
for the essential feature of his classification in his group
of ten, and later nine, divisions. The category of
Midiues (black-letter) was subsequently added to the
Manuaires and the name Linkaled substituted for that
of Simplies. This is the present classification:
Manuaires 'Drawn letters, or those where the influence
of the hand is evident.'
Humanes 'Types in the tradition of the early human-
istic romans of the fiftcenthl century', ie 'Venetians'.
Garalde (A combination of the names of Garamond
and Aldus) 'The purest renaissance style', that is,
the types in the Aldine tradition, until about 1700.
Rales 'An essential section, until now confused with
the 'elazvirs' (French Old Style) or 'didots'. So called
because they represent the development of monarch-
ical centuries towards an architectural letter, with a
systematical differentiation of thick and thin strokes.'
M. Vox's description applies more to French types
than their English equivalents, but it corresponds
closely to our 'transitional'.
Didones (A combination of the names of Didot and
Bodoni). All types included in the English category
'modern face'.
LinMales (formerly Simplices) Sans-serifs (but not
necessarily with strokes of equal weight).
M&anes 'Egyptians' with slab-serifs.
Incises A new definition for Thibaudeau's category
'latines', which includes not only nineteenth century
'Latin' types, but letters with slight serifs showing the
effect of a chisel or engraver's burin.
Scriptes Calligraphic reproductions, current writing.

Types which have characteristics of more than one
group can be defined by a combination of terms. M.
Vox suggests that Cheltenham should be classed as an
Humane- Mcane. A date can be added as an extra
qualification: An old style of 1860 is a Ninetenth
Century Coaralde, Rockwell is a Modern Mecanh. 'Bold'
and 'Ornamented' are.also used in this way as a
secondary terminology.
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meleves

Humanes
Garaldes

Reales

Didones

St mpl ices
M6canes

Incises

monualRES

(hand drwn Abt hed ae type ) of tie Vex aaaliScatiu of 1954
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M. Vox's classification aroused both interest and con-
troversy when it was reported in this country in 1954.
Although it was generally acclaimed as an original
contribution to a difficult subject, it was objected, for
example, that the category Caraldes was too wide in its
scope, and that some of the terms (notably ,Raks)
were difficult to grasp and to translate. A memoran-
dum considering some of the problems encountered in
applying the Vox classification was produced by Pro-
fessor G. W. Ovink of the Amsterdam Typefoundry in
19551'. In a sympathetic examination of the classi-
fication he criticised chiefly the variety of points of
view frdm which each category was considered, some
being based on type history andsome on the con-
struction of the characters. He criticised also the
vagueness of the terms Manuaires and Inmcises and the
excessive size of the Scriptes. He offered a tentative list
of translations into English, German and Dutch, the
first of which is given here: Manualist, Htirrmnist,
Garalde, Regalist, Didone, Mechanist, Lir.nl and

Script. Professor Ovink was unable to find a satis-
factory equivalent for Incises.

Some modifications of M. Vox's classification have
been proposed. Aldo Novarese, the Italian type de-
signer and typographer for the Nebiolo typefoundry,
included a classification in an article on compatibility
of different faces3". His ten divisions correspond to
some extent with Vox's original ten, and he suggests
English, French and German equivalents. His Italian
and English terms are given here:
Lapldari (Lapidary) Like Vox's Incises these are types
which show the effect of the chisel, being primarily
types based on roman inscriptional capitals, but in-
cluding also the 'latins'.
Medioevall (Medieval) All forms of gothic letters are
included in this category..
Veneuani (Venetian) This is the equivalent of Vrx's
Humanes and Garaldes.
Transaionall (Transitional) 1693-1775. Vox's Rales,
Caslon and Baskerville, Fournier and Fleischmann.
Bodoniani (Bodonian) Vox's Didones.
Scritti (Handwriting) Vox's Scriptes.
Ornati (Ornamented) All types bearing applied
ornament are included in this category.
Egiatni (Egyptian) Vox's Micanes.
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Lineari (Linear) Vox's Linoales.
Fantasie (Fancy) The types shown under, this heading
are those in which the designer has rejected precedent
in order to create a striking form. The examples given
are chiefly of the late nineteenth century. and the art
nouveau movement.

A further classification, by Giuseppe Pelletteri"
combines certain features of the Vox scheme with a
system of identification by serifs. Each of his ten
categories is numbered, and subdivisions are made
within each main group as in the German Draft
Stanidrd. Pelletteri's categories re:
o Lineari 5 Contrastiformi
1 Rettiformi 6 Grafle o Scritti
2 Angoliformi 7 Fratti (gothic types)
3 Curviformi 8 Fregiformi (ornamented letters)
4 Degradanti 9 Ibridi e aberrazioni

A detailed adaptation of the Vox classification was
made by John C. Tarr in 1955, which converts the
system to a fully chronological table by means of extra
categories and subdivisions. His method, although
retaining Vox's terms, is essentially that of the many
writers in German whose work was used for the
preparation of the Draft German Standard published
in 1959.

Many distinguished typograpliers have suggested
classifications in Germany and Switzerland during the
last eleven years. Paul Renner,"' Jan Tschichold,"
Hermann Zapf," Albert Kapr,'1 Georg Schautz" and
Georg Kurt Schauer" were the authors of suggestions
which were taken into account when the preparation
of a standard classification was attempted for use in
German printing offices, typefoundries and printing
schools. These schemes contained very detailed sub-
divisions of the gothic or 'broken' letter forms, on
which a fair degree of agreement was reached. The
proposals also agree in their general, historical form,
tracing the development of printing types from the
early venetian roman until the full development of
modern face. But the number of divisions to be made
in the historical period, and the manner in which
wholly new designs are to be treated, has not been a
simple problem to solve. The essentials of the German
Draft Standard are its use of a series of numbers which
can be subdivided at will to produce new categories,
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rather ca the lines of the Decimal System used by
libraries. Hermann Zapf's proposal that the radically
different forms of old face cut in different countries
should be distinguished has been adopted, but his
original number of subdivisions has been increased.
Many of the terms used for the groups are taken from
outside the printing trade. Renaissance was suggested

by Zapf, Schauer and Schautz, although Kapr pro-
posed Kassisch (Claical). Barock (Baroque) is from
Dr Schauer's proposal, a term more familiar in Ger-
many than in this. ountry when appliel to subjects
other than architecture, but which may be taken to
cover an approximnate period of 1650 to 1770. (The
alternative proposals of 'Vorklasizistiseh' or 'Tber-
gangsantiqua' conveyed approximately the English
sense of 'transitional'.)

The proposals which formed the basis of the German
draft standard were discussed at a meeting in Hanover
early in 1959 which included delegates from East Ger-
many. The meeting, which agreed on the draft
standard published in June 1959, fixed a period until
31 October 1959 for the filing of objections and em3n-
dations. The criticism which has been publicly ex-
pressed to date has been concerned with two man
points. It is suggested that in providing 'the teacher
with an adequate number of terms. the scheme has
become too complex to be easily remembered and used
by printers, and the scope of some of the main groups
ofroman types (especially twentieth-century examples)
was felt to be too vaguely defined. It seems possible,
therefore, that the German classification, although it
is the only scheme in any country to have an official
status at present, may well be open to further revision
if it does not prove satisfactory in practical use. +
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German Draft Standard DIN 16. 518

1. ROMAN LETTER-FORMS
The wsbdivlson of Roman k nown a 'MsdlvaIl'
(Medf.sl) has been delib ratelm y labsadd, u its
Latin meaning, 'of the middle age', was msleadg.
The term Clac Roman would have been nearer, but
as this could have been undentood a a quality
judgment, this term wau not used and the 'Medilival'
types were added to the Revissance poup

1-1 RENAISSANCE
Variable stresa, with minimum contrast in stroke
thickness, brcketed serifs, oblique axis to stress of
curves

1.11 Early form: e with oblique bar
1.12 Late form: e with horizontal bar
1-13 Modern form: types produced since 1890

1-2 BAROQUE
Variable stress, with greater contrast in thickness of
strokes, serifs leu bracketed, almost vertical axis to
stres of curves

1.21 Dutch form
1.22 English form
1i23 French form
1.24 Modern form

1'3 NEO-CLASSIC
Horizontal initial strokes [crifs] to mall ktters, high
contrast in thickness of strokes, rightangled junction
of serifs, vertical axis to stress of curves

1.31 .Early form
1.32 Late form
1.33 Newepaperform: Post - neo,- classic roman

with prominent serifs, de-
signed primarily for News-
paper printing

1.34 Modern form

1.4 FREE ROMAN
Individual developments of historically derived forms

1'41 'Jugendstil' [the German Anrt nouteau] form
1.42 Serifless roman
1'43 Individual form
1.5 LINEAR

Sans-serif. Serifess types with strokes of optically
equal thickness

1'51 Early form
1'52 Modern form,
1'6 BLOCK ROMAN

Egyptian and 'Italienne' (French clarendon]. Types
with slab-seifs

1'61 Early form
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1'62 Late form [Clarendon]
1-63 Modern form
1-64 Typewriter-types
1-7 SCRIPT

'Roma' [" oppoed to Gotbice cunive, formed by a
writing instrmeant

1-71 broad-pen
1'72 flexible, pointed pen
1-73~stmokea of equal thickness
1-74 brush script

2. FRAKTUR LETTER-FORMS
2.1 TEXTURA
2-2 ROTUNDA
2-3 SCHWABACHER
24 FRAKTUR
2-5 CURSIVE

S. EXOTICS
3-1 GREEK 3-2 CYRILLIC
3-3 HEBREW 3.4 ARABIC 3.5 OTHER

For all groups thcrc are [can be] bold and condensed,
italic, decorated and shaded forms

LES QUATRE GRANDES FAIIES CLASSIUES

ra.tMnn llw v*uwnQ T&rS T**oC 3 Sr aOtWnS

·I ~h'tV rNGU.tIZ u UNtLAtr.Rbu Ad lYP
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41 C (l e t3
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su c-mpW3mer4tl au (r4,1WmMl k b *
dum irSd. du le sick. du *e. rm sck.
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T%.drwA-rI Ti;p rtbib Tp. _ dcl TIP Do DAlo
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LS QUATRE GRENDES FAfLLSESSICASSQUES

L34WShmU smKnlaIeI L'.UhISI c _tPTDmO
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Thibaudcau's classification as tabulated in his book

'Manucl Franqais de Typographic Moderne'
published in 1924
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Mr. DANIELSON [presiding]. The hour of 1:30 p.m. having ar-
rived, the committee will resume its session.

This afternoon we are going to hear first of all from a few opposi-
tion witnesses to the provisions of title II; namely, Mr. Daniel Eben-
stein, copyright attorney, Mr. Walter Dew for the International Typo-
graphic (omposition Association and for Advertising Typographes'r~
Association of America, Inc., and, three, Mr. Alfred Wasserstrom,
copyright attorney.

Will all of you gentlemen come forward. If it is not convenient, you
need not.

Mr. WASSERSTROM. No; it is very convenient.

TESTIMONY OF DANIEL EBENSTEIN, COPYRIGHT ATTORNEY, AC-
COMPANIED BY WALTER DEW FOR INTERNATIONAL TYPO-
GRAPHIC COMPOSITION ASSOCIATION AND FOR ADVERTISING
TYPOGRAPHERS ASSOCIATION OF AMERICA, INC.; ALFRED WAS-
SERSTROM, COPYRIGHT ATTORNEY; AND CHARLES MULLIKEN,
INTERNATIONAL TYPOGRAPHIC COMPOSITION ASSOCIATION

Mr. DANIELSON. Fine, get yourselves shifted around and comfort-
able and maybe we will have other members.

For my own assistance, if you could give me the left to right lineup
here, I would appreciate it. You, sir?

Mr. EBENSTEIN. My name is Daniel Ebenstein.
Mr. MULLIKEN. My name is Charles Mulliken. I am representing

the International Typographic Association.
Mr. DANrIELSON. You are with Mr. Dew?
Mr. MULLIKEN. With Mr. Dew.
Mr. DANIELSON. And Mr. Dew is No. 3.
Mr. WAssERSTRo.I. Mr. Dew is No. 2.
Mr. DAN-IELSON. But left to right. And I will bet you are Mr. Was-

serstrom.
Mr. WAssERmsTRO. Alfred Wasserstrom, right.
Mr. DANIELSON. Thank you very much, gentlemen.
Well, we will just proceed, then.
Mr. Ebenstein, if you will be so kind, will you lead off, and I doubt

if you can read this in the allocated time, but give us the highlights.
Mr. EBENSTEIN. That is what I intend. Thank you.
My name is Daniel Ebenstein and I am i partner in the law firm of

Amster & Rothstein in New York City. We represent Leonard
Storch Enterprises. My client is one of the few ind .pendent manu-
facturers of type fonts in the country.

As you indicated, we will rely on our written statement and I will
try in the next 5 minutes just to highlight two or three points I
think are important.

First of all, our position. The copyright laws have never been inter-
printed to grant any exclusive rights in typeface design in the history of
the law. The present bill, if adopted without amendment, would create
no such exclusive rights. Title I adopts the prior law on this subject
which created no rights as set forth in the Senate committee reports on
S. 1361 which passed the Senate in the last term. Title II excludes
typeface design by its very terms as Mr. Leeds testified this morning.

We oppose absolutely any amendment to bring typeface designs
within the provisions of title I of the bill since the creation of rights



1143

in such works is entirely inconsistent with the purposes and legal
doctrines contained in title I.

We also oppose amendment to bring typeface designs within title
II of the bill because w'ithout very extensive amendment, even the
more limited rights created under title II will not prevent the very
serious economic impact that exclusive control of typeface designs
would have on the typographic and related industries.

I was going to say something about what typeface design is, but
I think that was covered in questions very well this morning. The only
thing I would add to what was said this morning is that as was said,
typeface designs are the shape of letters used to communicate through
language. We are not talking about ornate decorative lettering. The
creation of these letterforms is the craft of making letters easily read-
able, compatible with current printing techniques, high-speed print-
ing and the like, unitized for typesetting, and meeting all the other
technical requirements of such alphabets.

These letter shapes and all their m -r variations have always been
and must remain ih the public domaii

More important is the commercial situation in which we find our-
selves on this issue. Interestingly, the advocates. of this expansion of
the copyright law are the few large manufacturers. The history of
copyright expansion, I think, hab been the opposite. Those who have
traditionally favored expansion of the copyright law have opposed
this change. The Author's League, Mir. Latman, others who testified
before the Copyright Office at hearings that were held this past
November.

The heart of'the commercial problem as we see it is that a natural
tie-in exists between type font and typesetting equipment. Essentially,.
every type manufacturer manufactures fonts which will fit and work
c;nly in his own typesetting machines and, conversely, a type font
manufactured for the Mergenthaler machine is useless on any other
piece of equipment. If in addition to this natural tie-in, the manu-
facturers obtain exclusive rights in the typefaces, then for a typog-
rapher or a printer to do work in that typeface, he will require that
manufacturer's equipment. The company then that controls the few
popular typefaces of the day will control the typesetting industry and
the typesetting manufacturing market.

There was some comment this morning about ITC and there was
counsel here from ITC.

Mr. DANIELSONX. What is ITC ? I am sure it is obvious to you, but I
never heard of it.

Mr. EBENSTEIN. International Typeface Corp., sir.
Mr. DANIELSON. Thank you. I have heard of ITT, but it is not the

same.
Mr. EBENSTEINI. No; there was talk about 33 voluntary licensees

of ITC. Well, my clients testify to the results of not volunteering
as a licensee. What ITC and the other type promoters have done is
dredge up old typefaces from the past, sometimes with minor modifi-
cations, sometimes with no modifications, repromoted them to the user,
the advertiser, the printer, thereby creating a demand for these faces,
and has forced the typesetting industry into taking licenses to use
these alleged-new treatments of old typefaces.

Contrary to things that were said this morning, those licenses have
run to 70 and 100 percent of the cost of the fonts. My client was offered
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the opportunity to join ITC. He declined on the advice of antitrust
counsel and I would like to submit to the committee something that
was not attached to my statement and that is an opinion of Weil,
Gotshal and Manges of New York on the antitrust implications of
ITC and what the-manufacturers are attempting to do-and the basis
for my client's not'joining ITC.

Mr. DANIELSON. If there is no objection, we will attach the docu-
ment which the gentleman has proffered to his statement for tl,
record, though very frankly I didn't think there was anything left to
attach. [Laughter. j

[The material referred to follows Mr. Ebenstein's statement.]
Mr. EBENSTEIN. Well, Mr. Danielson, this is very complicated. It is

an opportunity to mnake a point. This is a complicated issue. The pro-
ponents of this legislation have tried to present it, very simply, as a
matter of "typeface piracy." This is a very, very difficult issue and I
hope if the committee is going to seriously consider the proposals that
were made that the committee will look into the industry and the
industry structure and understand what the problems are.

Just one more point that I would like to make and that is that in
view of our involvement with ITC, we did go to the Department of
Justice. W¥e were advised within recent months that the Department
of Justice has authorized an investigation of ITC and the manufac-
turers groups that have been fostering this and-

Mr. DANIELSON. On what-for what reason? For what purposeS
Mr. EBENSTEIN. Well, I think the outline contained in-
Mr. DANIELSON. It had nothing to do with the White Slave Ti rffic

Act. What is the purpose of the investigation?
Mr. EBENSt'EIN. The purpose of the investigation is to d6termine

>Whether the manufacturers have co6npired together.
Mr. DANIELSON. Antitrust.
Mr. EBENSTEIN,. In order to-
Mr. DANIELSON. Antitruist.
Mr. EBENSGTIN. Antitrust, yes. I'm sorry.
Mr. DANIELSON. What was the purpose ~
Mr. EBEINsTEIN. I'm sorry. I thought I said that.
Mr. DANIELSON. Thank you, Mr. Chairman. I did give Mr. Eben-

stein 3 more minutes here. I am not going to hold that against you,
sir.

[The prepared statement of Daniel Ebenstein follows:]

STATEMENT OF DANIEL EBENSTE;N, ON BEHALF OF LEOn0RD STORCiI ENTERPR(SES,
INC.

SUMMARY OF POSITION

The Bill before the Committee (H.R. 2223), as-drafted, does not provide any
exclusive rights for typeface designs either ,inder Title I or Title II; 'We oppose
absolutely any amendment to bring typeface designs within the provisions of
Title. I of the Bill since the creation of .rights in .such works are entirely incon-
sistent with the purposes aiid legal doctrines inherent in Title I. We oppose
amendment t0 bring typeface design within Title II because, without very exten-
sive amendment including mandatory licensingf,at reasonable rates, even theimore
limited rights created under Title II will not prevent the:very serious economic
impact exclusive control of typieface designs will have on the typographic and

' related industries.
We feel that any legislative action for the protection of r1,,vface design should

be directed'ito amendment of the standards applicable to typeface designs under
the Design Patent. Laws where typeface designs are now protected.
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'DEFINITION OF TYPEFACE DESIGN

It is difficult to appreciate the consequences of the creation of exclusive rights
in typeface designs without an understanding of wihat "typeface design" is.
Perhaps the simplest way to define "typeface design" is to distinguish it from
other terms with Which it is frequently confused, such.as "typography" and
"ornamental lettering" and to provide a few examples of each.

We use the term "typeface design" to refer to the shape or form of letters of
the alphabet which are used essentially to communicate information through
language. Such letters are also referred to in the trade as "text alphabets" and
are the letter forms in which text is printed in books, magazines, etc. Attached
hereto as Exhibit A are examples of ten different typeface designs of the kind for
which the proponents of amended legislation seek protection. The attached
exhibits are style sheets produced by Alphatype Corporation of Skokie, Illinois
for the typefaces Baskerline, Bodoni, Caledo, Century Text, Claro, English,
Futura, Garamond, Patina and Versatile. These were selected at random from
the Alphatype type book, a copy of which will be provided to the Committee at
the Hearings.

The phrase "typography" is easily distinguished from typeface design and is
essentially the arrangement, style or layout of printed matter on a printed page
or other work, including the spacing and positioning of letters and words.

The distinction between typeface design and "ornamental lettering" is some-
what more. difficult. At the extreme, ornamental lettering encompasses the type
of letter ornamentation including figures, flowers and other traditional pictorial
elements used at paragraph beginning in Bibles or other ancient works. Samples
of such lettering are attached hereto as Exhibit B. These are taken from the
American Typefounders Company type book of 1923, which will also be made
available to the Committeenat the Hearings.

An additional category of ornamental lettering is lettering wherein the letter
forms themselves are modified to represent or incorporate pictorial elements or
where other extreme theme oriented modifications from corventional letter forms
are used. A large dracula with b' i. dripping from every letter, or letters in-
corporating stars and stripes are typical of this type of lettering and representa-
tive samples.of lettering of this type is shown in Exhibit C. Letter forms of this
type are used in advertising, principally to call attention to themselves or to
'communicate pictorially. This does not mean, of course, Lhat ordinary text-type
faces, in large sizes, may not also be used for display or headlines. However,
display lettering of the type we have included in "ornamental lettering" would
not be useful for normal text reading.

We take no position on whether typography or ornamental lettering is or
should be protected under the Bill. We.are concerned here only with "typeface"
design.

NEITHrR TITLE I OR TITLE I OF THE BILL (H.R. 2223) AS 'PRESENTLY DRAFTED WOULD
CREATE 'ANY EXCLUSIVE RIGHTS IN TYPEFACE DESIGNS

Title I
'Typeface design is not recognized as copyrightable subject matter under the

present Copyright Law and Regulations and Title I of the Bill (as well as S. 1361
which passed the Senate in the 93rd Congress and S. 22 presently before the
Senate) adopts the present law on this issue.

The designing of a tyiieface is essentially the craft of creating letter shapes
Lo be legible and useful in the communication of information through language
and has never been recognized as copyrightable subject mattei under the Copy-
right Act of 1909. This has been the continuous conclusion of the Registers of
Copyright from 1910 to the present, with the posbible exception of the cuirrent
Register who, as Jndecated by her letter to the Committee, still has the matter
under consideration. Typeface design is specifically excluded from the pre.,.1nt
Copyright Law by Section 202.1(a) of the Copyright Office Regulations proLul.-
gated in 1956. At' .ings' held before the Copyright Office on November 7, 1974,
to review these Retjlations, the authorities in the field (including Mr. Allen Lat-
man, iMr. Irwin Karp and others whlo have traditionally favored broad inter-
pretatlon of the Copyright Act), expressed the opinion that typeface design'was
not protected under the present law. A coDy of the transcript of these hearings
will be made available'to the Committee. Further, the recognized authors in the
field (including Nimmer in his work on Copyright) ,agree that ordinary, typog-
raphy, which in our terms sould Include typeface design, is not copyrightable
under the present Act.
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A very thorough, complete and scholarly analysis of the status of typeface
design under the present law, including an analysis of all the relevant cases and of
the opinions of the various Registers of Copyright was prepared by Harriet L. Oler
of the Copyright Office legal staff during the period July, 1971 to September, 1972.
A copy of this 80-page study is ttached hereto as Exhibit D. This study is not
presented as the position of the l,.esent Register of Copyrights, but merely as the
most recent and one of the most scholarly analjses of this subject to date. As
stated in this study:

"Aside from the ornate type character, which 'has long been registrable if it
contains sufficient original authorship a work of-art, each new letter typically
bears a strong resemblance to extant characters. Hence, even apart from char-
acters' utilitarian aspects, they probably do not contain sufficient authorship to
be registered as works of art. But individual characters are arguably utilitarian
objects in that they 'are devices by which information is communicated As such, a
character would be registrable under Office standards as a work of art only if it
contained more than a minimum amount of original and separable artistic authot-
ship, and if its shape were not dictated primarily by its function. This category,,
does not embrace the 'ordinary' new commercial type characters whose copy-
rightability is the focus of this paper."

In the history of U.S. Copyright Law no typeface design has ever been per-
mitted copyright registration and copyright in a typeface design has never been
enforced by any Court. Clearly, the present Copyright Law creates no exclusive
rights in typeface designs.

Title I of the Bill, as drafted, adopts the present law on this issue. Section 102
of tlh' Bill states that Title I relates to "works of authorship" in place of the pro-
visions of the Present law which relates to "all the writings of an author." The
report of the Senate Committee on the Judiciary on S. 1361 (Report 93-983) at
page 103 indicates that the intention of this charge is to make it clear that the
constitutional and statutory provisions are not co-extensive (which had pre-
viously beei decided in spite of-the fact that identical language was used) and
that S 1361 (and the Bill) do not exhaust Congress's constitutional authority.

The report also states that the history of expansion of the types of works
accorded protection under the Copyright Law has fallen into two general cate-
gories. The first includes new, expressive forms (such as electronic music, com-
puter program, etc.) which never existed before, but which could be considered
extensions of copyrightable subject matter Congress had already intended to
protect. These have from time-to-time been considered copyrightable without
the need of new legislation.

The second includes works of known kind, but not specifically covered (such as
photographs, sound recordings, motion pictures, etc.) and as to these works the
report states that statutory enactment was deemed necessary. The report indi-
cates that the present Bill intends to contir.ue this same pattern of growth and
states "Although the coverage of the present Statute is very broad, and would
be broadened further by the added recognition of choreography and sound record-
ings, there are unquestionably other aieas of existing subject matter that this
Bill does not propose to protect, but that future Congresses may want to."

Typeface design is certainly not a new expressive form but has been in exist-
ence from the introduction of movable type and before. sMany typeface s in coammon
use today trace their origibs to the~turn of the century and prior. During hearings
before the Copyright Office on November 7, 1974, and during the Symposium on
Typeface Design conducted by the Department of Agriculture, ther6 wai col!sider-
able testimony that while the tools of the designer have changed from metal type
to film type to cathode ray tube type, etc., the work product of the desiga;un lhas
remained substantially the same, changing only technically to take advr,ltage of
new methods. Thus, typeface design within the second class of .Wvorks 'which
the report states would require specific legislation and enactment.

Further, the present Bill and S. 1361 (as well as S. 22) are identical in that
they replace 'the present titles of tli6 copyrightable subject matter Classes (f)
through (k) with the phrase "pictorial, graphic and sciflptural works." The Senate
report clearly states that "the term is intended to comprise every thing now covered
by Classes (f) through (k) of Section 5 in the present statute.. ." and no broaden-
ing of prior coverage is intended.

The report also specifically indicates the intent of the Senate Committee and
the drafters that the present Bill perpetuates the standards set forth by the
Supreme Court decision in Mazer v. Stein, 347 U.S. 201 (1954) on 'whlch the
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Oler study, the prerent regulations and current scholarly opinion have been
based.

Thus, Title I wihk- .s identical to the Senate version S. 1361 (now S. 22 in the
94th Congress) does not purport to extend copyrights to typeface designs. As set
forth in more detail below, amendm:,nt of Title I to specificall3 incorporate type-
'ace designs would be disastrous.
2lWtle II

Title II of H.R. 2223, as presently drafted, does not cover typeface design
because of the definition of "useful articles" contained in Section 201(b) (1) and
because of the exclusions of Section 202(b), (c) and (d).

Title II of the Bill provides protction for ornamental designs of "useful
articles". F ssibly without specific intention, the term "useful articles" is defined
in Section 201(b) (1-) (and in Section 101 of Title I) of the Bill in such a way as
to specifically exclude ornamental designs of the letters of the alphabet. A useful
article is defined in Section 202(b) (1) as "an article which in normal use has an
intrinsic utilitarian function that is not merely to portray the appearance of
the article or to convey information." The letters of the alphabet certainly have
a "utilitarian function" and should be considered in the same light as other useful
articles in 'his regard, as discussed in detail in the Oler stud) and by numerous
commentators during the November 7, 1974 hearings before the Coperight .)fice.
HIowever, the intrinsic utilitarian function bflthe letters of the alphabet is merely
'"to convey information" and thus is specifically excluded from the definition of
useful.articles in this paragraph.

It may be argued that the type film font or film strip is the "useful article"
whose function is to make printing plates. IIoA ever, view ed this a ay, the shape of
the type on the font is certainly not an ornamental design of the font-such
typeface is'not intended to ornament the font or affect the font's appearance but
only to be projected by mechanical means as letters of the alphabet. If a film
font is a useful article and the shape of letters of the alphabet on it Is the "design"
t* the font, then a reel of movie film is similarly a .. seful article and the pictures
on the film are its "design" and motion pictures wJvld be protected under Title II.
Under this interpretation, photographic slides (transparencies) would be pro-
tected while photographs would not. Similarl3, books could be deemed useful
articles with the printed text being the "design" of the book. -Certainly, Title 11
is not intended to be interpreted in this flay and the ornamental design must
ornament or be intended to affect the appearance of the useful article as opposed
to being an integral element of its utility.

Thus, while Title II, wihich is designed to cover us,ful articles would be the
more appropriate place to consider typeface design under the Bill (if at all), the
initial definitions of Title II appear to bpecifically exclude typeface design from
this Title.

Secondly, the exclusions contained in paragraph 202(b), and (c) deny protec-
tion under Title II to articles Mvhich are "staple or commonplace, such as a stand-
ard geometric figure, familiar symbol, emblem or motif, or other shape, pattern or
configuration which has become comnmon, prevalent or ordinary" and excI;adles
protection of all designs LM.ichl differ from such staples "only IL insignia1cant c,-
tails or elements which are variants commonly used in the relevant trade." See
tion 202(d) further denies protection to configurations whicil are "dicttted solely
by ,utilitarian function of the article that embodies it." Under these .tandards,
substantially no typeface design would be subject to exclusive rights.

Certainly, typeface designs as defined above and ab shown I.il Exhibit A (which
are fairly ;epresentative of the degree of variation to be expected in text type-
faces) are familiar symbols which have "become cominicn, prevalent or ora'-
nary." And, under 202(c), the designs shown by Exhibit A.diffe,- from (,n¢
another only in "insignificant details" or in elements chich are "variants corn-
monly used in the trade." Volumes have been written on inodi.cation of tyjeface
designs by addition of serifs (the feet at the base of the letteri), alterations in
boldness of vertical stroke, horizontal stroke, etc. and these vak!ants are very
commonly used. In fact, many suchl variants can now be mneclhalnically introduced
either by lens systems or computer dictated programs.

If anything is "staple or commonplace" or a "configuration which has become
common, prevalent or ordinary," it is the shape of the letters of text alphabets.

Under Section 202(d), typeface design would be excluded since the shape of
.the letters are dictated by the utilitarian function of the alphabet, i.e., legibility
and use in printing. Numerous witnesses at the Copyright Office hearings (Mr.
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Solo for one) and the designers who appeared at the Typeface Symposium con-
ducted by the Department of Agriculture on October 15 and 16, 1974, conceded
that the functions of the typeface designer is to create an alphabet that is legible
and readable. As Adrian Frutiger said at the Symposium, the "beauty" of a type-
face "is its readability" and as Klaus Schmidt said, the typeface design should
be "Invisible" putting words in the reader's mind without interference from style.

There are those who have argued that the basic form of a letter is a simple
stick figure of the letter and that anything added to the stick figure is "design"
and not "utility." This is entirely untrue and there are volumes written ofn the
use of various conventional typeface variants (such as serifs, distinctions be-
tween capital and lower case letters, certain width and thinness relationships,
use of white space within the letter and other features) to create identification
and recognition of the letter form in text reading. These elements of shape, which
have been executed and reexecuted over hundreds of 'years, are not elements of
,design, but arc elements of utility in that they serve to make the alphabet legible
and useful.

Numerous studies have been done and volumes written about the design of letter
shapes for readability. Three volumes which discuss and review some of the
work done in this area are Miles A; Tinker, The Legibility of Print, Iowa State
University Press, 1963; George R Klar6, The Measurcment of Readability, Iowa
State University Press, 1933, and, Sir Cyril Burt, A Psychological Study of
Typograplhy, Cambridge University Press, 1959.

In summarizing the legibility of letters and digits in Legibility of Print, Pro-
fessor Tinker states (p. 42) that the legibility of a typeface is determined by
"judicious use of the following: (a) Serifs, (b) heaviness of stroke, (c) delinea-
tion of distinguishing characteristics, (d) simplification of outline, (e) white
space within a letter, and (f) width of the letter."

In short, if sour daily newspaper were printed in stick figure capital letters, it
would be impossible to read with any speed. Typeface design makes the alphabet
usable.

In addition to the elements of letter form which are utilitarian in that they ar-
directed to the readability of the alphabet, there are many features of letter
shape which are dictated. by the technology of printing and typesetting, or the
mechanics of the eye. These elements of form.are also clearly dictated solely by
utilitarian function of the article. For example:

(1) Modern high speed printing and modern ink types have required adjust-
ments in letter shape to permit appropriate Ink flow when printed at high speeds.
Thus, in modern alphabets the old fine iertical lines which- would become washed
out in high speed printing had to be filled out and broadened, substantially
c' anging the appearance of the typeface. Also, white spaces used in letter forms
had to be broadened so that, the use of high flow rate inks in high speed printing
equipment would not bridge the white areas of the letters.

(2) Alphabets have to be carefully "unitized," i.e., letters must be designed to
fit into specific discrete width measures so that they can be "justified" in modern
typesetting equipment. In equipment of this type, every character must have a
discrete number of units of width, the single width unit being a fixed quantity for
that machine. Accordingly, portions between letter widths (which may sig-
nificantly affect the appearance of the letters) eu~st be selected for functional
reasons.

(3) Modern alphabets must be reproducible on cathode ray tubes so as to be
functional in systems where typesetting is a_. -,plilhed by photographing a
cathode ray ' .e. This is clearly the high speed pr.. t production method of
the future. However, the cnat lode ray tube accuracy depends upon the number
of dots per square unit of area available on the tube and commercial systems
tend to sacrifice resolution for higher speed which can be obtained with fewer
dots per area. The alphabet letters are inherently distorted by display on a
cathode ray tube because it is impossible to draw a smooth curvewlith dots ar-
ranged in horizontal lines. The shape of the letters used on systems of this type
must be created so that the built in errors of the cathode ray tube are de-
emphasized rather thr-L emphasized by the letter forms. This Is, again, a func-
tional feature of shape.

(4) Further, it is a well known physical phenomenon that the letter shape
must be designed to overcome several basic optical illusions resulting from. the
mechanism of the human eye iself. The eye tends to see vertical strokes as'being
broader than horizontal strokes of equal width. In. order to create uniform ap-
pearance of line width,. the width of the various elements of the letter must thus
be varied. Further, the eye tends to see lines that meet at angles (such .,s the base
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of the letter "v" or "w") as being of varying thickness when in fact they are of
uniform thickness. These optical Illusions are traditionally corrected in design-
ing in -alphabet and this is not an element of ornamentation.

In summary, the shape of-a text alphabet is dictated by its function-and any
minor elements of shape intended tor ornamentation. would -be impossible to
detect and-distinguish. Thus, under the definitions and under the substantive, pro-
visions of Title II as now drafted, no exclusive rights in typeface design would
be created.

WE OPPOSE'AMENDMENT OF THE BILL TO CREATE EXCLUVSIVEBIGETS IN TYPEFACE
DESIGNS

The- issue now before the Committee has frequently been characterized by the
proponents of change as "typeface piracy" in an attempt to analogize the piesent
situation to the tape piracy issue.

In fact, the issue here is not a matter of "piracy" at all, as should be evident
from the array of groups who have opposed the proposed creation of excluive
rights'in typefaces. For the first time, it is not -the individual artist or creator
who is pressing for expansion of the Copyright Law, but the large commercial
maoif'acturers and promoters (specifically, Miergenthaler Company and Inter-
national Typeface Corporation). Those who have opposed the creation of exelu-
slyv rights in typeface design, for example, those who testified in opposition at
hearings before the Copyright Office, include Irwin Karp of the Author's League
of- America,'Allan Latman who testified here concerning Title II, the national
associations of typographers who would bear the bruntof the proponents eco-
nomic power if exclusive rights were created, tlie publishers as represented by
the 'Hearst chain and many others. Further, the American Institute of Graphic
Arts (AIGA) which represents the typeface designers and graphic artists them-
selves, issued a-positioii paper on typeface supporting some form of compensation
for the artist (which we would fully support), but opposing creation of exclusive
rights in typefaces,'i.e., insisting en some program of mandatory licensing making
all typefaces avail:dle to all manufacturers. and some screening procedure limit-
ing protection to typefaces approved by a panel of experts. A copy of the AIGA
position paper is attached hereto as Exhibit E.

In short, the pressure being brought to bear for creation of exclusive rights in
typeface designs is an effort by the industry giants (who themselves started in
business by copying every typeface design then available) to shut the door to
new competitors by obtaining exclusive rights-in the single most important part
of typesetting equlps,ent, the' typeface, and toperpetuate their market position
by tying equipment sales to exclusive typefaces which they have-the power and
position to promote and popularize. If grantcd exclss!ve rights in typeface designs
to the exclusion of competitors, the l.rge manufacturers-would have the power
to force typographers to buy their equipment in order to set type in their
exclusive typefaces which would be dem&raded by the typographers' customers.
The liberal provisions of copyright were never intended to be abused in this
manner, the exclusive rights which the proponents seek are entirely incongruous
with the concept of the Copyright Laws as embodied in the present Bill; and the
creation of such rights in the Bill biefore the Committee would seriously damage
the typographic industry as it exists today.

INDUSTRY BACKGROUND

To a~p;reciate the pivotal role of typeface design in the typographic industry,
one must know something about the structure of the industry.

The independent typographers of this country comprise approximately 1600
small business units (0 with under 20 employees) scattered throughout the
country according to a 1971 report of the U.S. Department of Commerce. The
1600 typographers operate on a very low profit margin, usually under five percent
of saleshbefore taxes. It is a highly conlpetitive business"with most cities having
a number of competing firms who vie for business. the basis of quality, price,
service, etc. As I am sure the spokesman for the :.TA and ITCA (the national
typographers groups) will affirm, the typography inldustryis proLably one of the
most competitive industries in the United States today.

There are approximately six popular machines (manufactured by six large
companies) on the market (other than computerized systems), for phototype-
setting text type, i.e., the text portion of advertising or other printing. Eachl of
these machines represents substantial investment for, the typographer and costs
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range in the area of $10,000.00 and $30,000.00 for a single series of conventional
equipment to hundreds of thousands of dollars for computerized equipment. 'A
conventional text phototypesetting line would include a keyboard (very much
like an IBM typewriter keyboard with added controls)!- nd an assembling unit.
Information introduced at the keyboard is converted to paper tape, electronic tape
or other form which is then placed on the assembling unit. The type font is
inserted in the assembling unit which mo ¢es tbth font in conjunction with a group
of lenses and shutters to expose the appropriate letters on a sheet of film from
which the printing plate can eventually be produced.

In addition to the text machines referred to above, less expensive semi-manual
machines are employed in the setting of display type for headlines, etc. in an
essentially manual letter-by-letter operation.

Each typographer will generally have only one manufacturer's phototypesetting
equipment, even though he may have more than one unit. The reason is obvious.
With all the same equipment, the same machine operator can work on one
machine or another: a single repair facility -can service all equipment in the
shop; spare or replace parts for only one type machine need be available; etc.

More important, hi addition to the investment in machintry, the typographer's
most substantial additional investment is his investment in type fonts, the film
sheet which contains letters of the alphabet, etc. in one particular typeface. For
a representative machine such as the Alphatypre machine, there are approximately
250 different typefaces available (two faces per font) with approximately 10
individual fonts being required for each typeface in different point sizes. Each
such font sells for about $65.00 per font. If an average type shop has only 160
different typeface designs in all point sizes, it would require approximately 800
different fonts which represent an investmert of approxinately $52,000.00 over
and above the cost of the phototypesetting equipment. These text fonts are not
interchangeable between. the machines of different manufacturers and a font
manufactared for toe Alphatype machine is ulAess on a 2Mergenthaler or Singer
machine just as a font for a Mergenthaler machine is useless on Alphatype or
Singer machines. Thus, one of the must important economies in using only one
manufacturer's eqiipment is that the typographer need stock only a single library
of fonts.

As should be apparent from the above facts, each machine manufacturer has a
ready-made captive market for the sale of fonts for its particular machines and
fonts are sold at a substantial profit. A font for the Alphatype machine which
costs approximately $65.00 represents approximately $8.00 of parts and labor,
li.,luding designer's fees or designer's salary, if any. It is not surprising that
according to its 1973 Annual Rieport, Alphatype Corporation, which did a gross
business in 1973 of 4.85 miL'!-n dollars, reported pre-tax profits of. 2.8 million
dollars, and in 1971 on sales of 4.94 million dullars reported profits of 2.6 million
dollars. That's in excess of a 55 percent profit margin (almost unheard of in
American o .siness) as compared to the typographer's 5 percent margin.

Other manufacturers' fonts a:e even more expensive, for example, $131.00 for
a Mergenthaler font.

The ir ,tive for manufacturers to introduce new typefaces is obvious and the
history ,_ typeface innovation has shown that manufacturers respond to the
economic return available to the company that introduces and popularizes new
typeface designs. Manufacturers have over the years spent considerable time
promoting new typeface dceigns to the advertising agencies and other users of
type. in order to generate sales for their very profitable new fonts. Some manu-
factu-ers have departments whose entire purpose is devoted to the promotion of
new typefaces and it is well known in the industry that even the best new type.
face design would not be worth a penny without promotion.

EFFECT OF EXCLUSIVE OW:IERSHIP OF TYPEFACE DESIGN ON TYPOORAPIIIC INDUSTRY

Under the law as it has existed to date wherein there are no exclusive rights
in, typeface designs, n4w m idifications quickly become available on a variety of
machines and important faces can be made available on ei ery machine. Inter-
estingly, when Leonard Storch Enterprises introduced its first entirely new
typeface (OLIVETTE) in fonts for the Alphatype mach;' .nd began advertising
and promoting the new face, Alphatype Corporation quickly copied the'face
(under the name OLIVANTE). Copying typefaces is a necessary part of the
typography business.

The reasons the manufacturers would like to alter the present law and obtain
exclusive rights on a.. typeface designs are (1) to protect their exorbitant



profit position in the sale of fonts by excluding all independent manufacturers
and hence all competition; and (2) with proper promotion, a strong manufacturer
-ould create a demand for a new face which it alone would have the exclusive
right to sell. The powerful: manufacturers (Miegenthaler and others) would
then mffakethese exclusive faces available on their machines and 'noWhere else.
Sifince fontsare not interchan;eable from machinie to machine, this:is easily done.
Thes-.exclusive typefaces would be used-to generate new machine sales which
would in turn be used to generate sales for other fonts.

For example, an advertising agency or other customer for typography is
exposed to the, manufacturer's new typeface promotion and decides to have a
particular jbb set in' that typeface. He sends the job to- his- typographer. If the
typographer has the manufacturer's 'equipment, no problem is created. But, if
tlie typographer has the equipment of a different manufacturer, the face would
not be available. He must then either refuse Lhe job '(and eventually lose the
customer), or buy'the other manufacturer's equipment. IIaving bought the other
manufacturer's equipment, it would be extremely inefficient for that equipment
to sit idle except when the particular exclusive typeface is needed. Therefore,
the typographer would have to buy at least a partial library of typefaces for
his new equipment. The result will be that for a typographer to effectively com-
pete, he must have available equipment of all the major imanufacturers. Most
typographers in' business today could not operate their business under those
circumstances.

It should also be made clear that under the present ind:istry structure, the
creation of some new exclusive right in typeface design would not improve the
position of 'the individual typeface designer. The typeface designer (there are
pJerhaps 20 such designers in the world) cannot popularize and sell a newi type-
face without the sponsorship and promotion of one of the major nmanufacturers
oi typeface promoters, and there is nothing in the present Bill to require the
manufacturer' or promoter to license others. Nor is there any reason to believe
that the designer will share in any way in the manufacturer's resulting sale of
,machines and other fonts.

There is more than enough profit in the sale of typefaces under the present
law to compensate the designer very well, if that was the manufacturer's desire.
Our client would have no objection to a plan to compensate the typeface
designer for original work and. in fact, does' so in connection with his-original
faces. In.fact, he has offered design fees to several designers, but was told that
they could' not be accepted because-of obligations to large manufacturers aild
promoters. In short, tihe large companies arguing for exclusive riglits are simply
using the designer and the Copyright Law in an attempt to get the commercial
result they desire.

The manufacturers and promoters who seek the creation of exclusive rights
a'rgue that they have no intention of maintaining exclusive control over typeface
designs and of forcing sales of typesetting equipment through such exclusivity.
But Congress cannot grant new rights based on a back door assurance that such
rights ,will nbt be used. The manufacturers' move toward exclusive typefaces has
already begun. Apparently expectlrj a change in the Copyright Law (by Copy-
right Office action) in April, 1974, MIergenthaler, in March, 1974, began pro-
moting its new exclusive typeface. AURIGA. Attached hereto as Exsiibit F is
a full-page ad taken from a trade journal for the Mergenthaler AURIGA type-
face published in March, 1974, bearing tile notation "Typeface.Copyrighted 1974
Eltra -Corporation" (Eltra is the parent company of Meergenthaler).

If granted exclusive rights in typeface design, the large manufacturers will
use those rights to monopolize the typographic machinery business.
International Typeface Corp.

More dangerous even than the large manufacturers operating independently
is the new- 'organization or cartel of manufacturers operating under the name
International Typeface Corporation (ITC). ITC Was originally created on a
50/50 basis by an advertising agency and a typogriltpher and has actively pro-
moted change in the Copyright Laws since its inception. In fact, it has fre-
quently advertised that one of the principal uses, for its funds is to obtain
exclusive rights for typeface designs. When our client was asked to join, ITO
(after having been refused membership a year before), he was advised that a
$5,000.00 "contribiltion" to the fund to change Copyright Law would be expected.

Theactivities of ITC over the past four yearn-suggest the kind of commercial
power that will be created :by exclusive rights for typefaces. Even without ex-
clusive rights, ITC purports to license the right to reproduce new ITC typefaces
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or ITC's "new treatments" of public domain faces. "New-treatments" is simply,
a euphemism for an old face ,,which has been reintroduced and repromoted ly
ITC. ITC's brochures and advertising materials air slick aiind their channel of
communication to the advertising agency is direct. They are selling and collecting
royalties on typeface designs that are old and well known and the public domain
origin of'many of the typefaces promoted as "new" ITC faces can 'be found in
old works such as the ATF- 1623 type citalog. Attached hereto as Exhibit G is,
a sample page from ITC's promotional literature on the Souvenir face as carried
by ATF in 1923. These typefaces are essentially identical.

For the right to use this "new" typeface treatment in fonts for its machines,
the manufacturer has had to pay a' royalty of approxiiiately 100 percent of the
price of the font. For examiiple, the, royalty paid t6 ITC on an Aljhatype font
(list price $65) was $40.00. The manufacturer Is instructed that this royalty
should be passed on directly to the manufacturer's customer, the typographer.
This in fact is done and an Alphatype font (which normally sells for $65), sells
for $100.00 wherein it relates to an ITC "new treatment". Similarly, a Mergen-
thaler font for an ITC face on which Mergenthaler paid a royalty of approxi-
mately $200.00 per font, sold for $331.00 rather than the usual $131.00. The mhnu-
facturer. therefore, -has nothing to lose by "taking a license" in that the entire
royalty obligation is passed on directly to his customer, the typographer. Thb
typographer 4s in no position to refuse to purchase the new face because his
customer, the advertising agency, to whom ITC has promoted its "new" treat-
ment, demands the new face.

To date, in the absence. of copyright, ITC has obtained its royalties by threats
and coercion; by giving favorable treatment to certain manufacturers while
denying admission into ITC to others i by decrying "piracy" to the type customer
and requiring agreements of"': 3.members and typographers to boycott fonts not
manufactured under the sponsorslip of ITC tenven those bearing the old Souvenir
face). If new exclusive rights were created, without appropriate safeguards,
ITC's power would control the industry. If ITC had the power to deny its new
face to any particular manufacturer or aLy particular typographer, it would have
the power of life or death over that typographer or manufacturer.

Even more significant, if exclusive rights become available, ITC and the present
manufacturers will-be in a position to prevent new firms (inc!utling our client)
from entering the phototypesetting machinery business. InteretttiLgly, the very
first thing Alphatype, and all the other manufacturers did on going. +c:business
was-to provide on their manhifies all popular typefaces then on the i.: kzt which
their customers needed. Without these typefaces, the typographer w6uid have
no use for a new manufacturer's equipment. If, after some period, the popular
faces are owned exclusively by the large manufacturers or groups of manufac-
turers, no new firms will be able to enter the phototypesetting field.

To summarize, the right to exclusively control new typeface designs is the
power to control the typesetting industry. This is what the advocates of copy-
right are after and this is what they will have if such rights are created.

Because of the practices of ITC and its manufacturer members and the power
they have exercised to exclude competition, and faced with the choice of joining
ITC or being branded as a "pirate", our client sought an opinion on the legality of
ITC's activities from Anti-Trust counsel. A copy of the ophinjn of Well, Gotshal
& Manges, Esqs., on ITC's practices will be submitted to the Committee at the
liearings. The opinion concludes that ITC's activities "raise ,nust serious anti-
trust problems both for ITC and its members" and that there would be a sub-
stantial anti-trust risk involved in Joining ITC. As a result of this opinion and
the inherent unfairness of the ITC.scheme to the typographer, my client has
gone the other route and been branded a "pirate".

The-practices of ITC and the manufacturer have been called to the attention-
of the Department of Justice and the Department has authorized an investi-
gatibn into ITC's activities. We hope this investigation will proceed rapidly to
expose and put an end' to ITC's methods and prevent ITC from dominating the
typographic industry' i this country.

BASIS FOR OUR .PPOBSITION TO EXTENSION OF THE PRESENT BILL TO' .MDRACE
TYPEFACE DESIGN

Because of the economics of the typographic industry, and the natural tie-in
between typeface designs and typesetting machines, there-is no public interest
to' be served by creating, exclusive z;ghts'in typeface designs. Those who intro-
duce new typeface designs under the present system obtain more than adequate
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return to create incentive for innovation and to provide a good return on their
Investment. At the same time, creation of such rights would have adverse eco-
nomic consequences 'for the typographic industry far beyond the issue of type-
face protection.

As to the present Bill, there are several additional reasons to oppose the
creation of exclusiie rights in typeface design under the term of this legislation.
as follows:

1. Any creation of exclusive rights in typeface design must be accompanied
by mandatory licensing at reasonable rates to prevent the manufacturers from
tying typeface designs to the sale of equipmlent, i.e., requiring that one buy their
typesetting machine to use a particular typeface or completely preventing com-
petitive manufacture of fofits for their machines. The, designers themselves
in the AIGA-.position paper insist on mandatory licensing and apparently even the
proponents df'change concede that mandatory licensing would be required. Inclu-
sion of type face design in the present 13ill will not provide mandatory licensing.

2. Amendment of the present Bill to bring typeface design within the scope of
Title I would be entirely unworkable and unreasonable. The traditional concepts
of copyright as embodied in decisions under the present law create standards for
the creation of;copyright which are totally inapplicable to utilitarian items such
as typeface design. Decisions under the present law have granted copyright to
more "distinguishable variations" of public domain works. While this standard
may be appropriate in works of arftit is entirely inappropriate where utilitarian
articles such as the alphabet are involved. This is clearly recognized in Title II
where Section 202 precludes design -protection of utilitarian articles vhlich are
merely traditional or commonplace variations of public material. If typeface
design is considered under any section of the Bill, it cannot be Title I.

3. The present Bill provides substantial procedural advantages for the copy-
right or design proprietor on the assumption that he will be the small and weak
party in any enforcement procedure. Just the opposite is true in the case of,type-
face design. For example, under the Bill, even if a claim to copyright were
rejected by the Copyright Office and registration refused, the owner could still
bting an action against ah alleged infringer under section 4i1 (a) which permits
a Court to determine registrability in an infringement action. A similar provi-
sion is contained in Section 220(b) of Title II. Coupled with the manufacturers'
disproportionate economic power, this provision would give the manufacturer
virtual control of the market since no one could finance the legal battles required
to survive.

4. As' presently prepared, the Bill provides no meaningful prescreening of
works alleged to be subject to protection (as opposed to the design patent laws
where typeface designs are now protected and wherein a thorough search is made
by the Patent Office). As indicated in testimony during the hearings before the
Copyright Office, there are presently approximately 20,000 typefaces which are
in the public domain and under the Bill the Copyright Office cannot conduct any
search or investigation in connection with an application for registration. The
designers themselves (as, represented by the AIGA) suggest that a group of
experts be formed to determine'what typefaces, if any, could be deemed new and
entitled to protection. Obviously, neither- the Copyright Office nor the Adminis-
trator of Designs under the present Bill is in a position to make use of such
expert advice and investigation.

The great danger in our view is that, because of the relatively small size of
the industry involved, the-Committee will not see fit to tackle this problem in
the detail that it requires. If such is the case, the Committee must leave the Bill
in its present form (which does not provide exclusive rights to the typeface
designs) and consider the typeface question at a later date, perhaps-under the
Design Patent Statute. Arbitrary inclusion of typeface design in, the present
Bill would be a reckless and damaging step.
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Printer Benjamin Franklin apprenticed with his brother revolutionary newspapers were printed further north of the
James in Boston As a journeyman printer in England and in Hudson River. When Newpcrt. Rhode Island was captured
Philadelphia, Franklin picked up the fragments of knowledge bj the British Army, printer Solomon Southwick buried his
which made him one of the most heroic figures of an heroic press and type. After the British were driv.n out, the prmter
age With a fellow workman Hugh Meredith. Franklin began exhumed his tools and with difficulty contnued pubhlication.
his own publishing house, bought the Pennsylani Gcatrute and Now let us step back for a moment from the time of the
made it liberal and clever, and began Poor Richard't Alt7naac American Revolution to consider this thing called printing.
which made Poor Richard into wealthy Ben. One of the most In the first place. modern society, as we know it, simply
dever,men of the time, Franklin used his printing press to could not exist without printing without thought formed by
argue for the financial changes which might have saved the words arid cemented by the pnnting press. Prinning has been
Coionies for England He pamphleteered for the formation of the single indispensible tool for the formation of new knowl-
a Pennsylvania milid, and, ultimately, for the independency edge and the preservation of old wisdom. Pnntmng has also
for the American'States Franklin encouraged Paine to come provided us with edcaLtion. information, amusement, it has
to the new world in 1774, to become editor of the Pennsyloania worked for the distribution of goods and services, it pnnts our
Aagarine Another man for the age. Paine helped to create the money, makes our stamps and brands identification.
new nation and lso served as i volunteer pamphleteer in the
Continental Arniy during the War of Independence.

Newspaper.printers served ap eminently active part in ABCDEFGHIJKLMNOPQRSTUVWYXYZ
the American Revolution. WilliafamBradford, a later editor of abcdefghijklmnopqrstuvwxyz 0123456789
the Penns'ylini fJournm also servid as a soldier-editor of the ABCDEFGHIJKLAMV OPQRSTUVWIEXYZ
Revolution. During the British occupation of New York City abcdefghjkl mnopqrstumrnxyz 012356789
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EXHIBIT A
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Benjimin Franklin served his apprenticeship with ABCDEFGHIJKLMNOPQRSTUVWXYZ
his brother James in Boston. As a journeyman printer abcdefghijklmr.opqrstuvxyxyz 0123456789
in Philadelphia and in England, Franklin picked up the ABCDEFGIIIJKLMNOPQRSTUVVWXI Z
fragments of knowledge that made him one of the most abcdefghijklmnopqrstuwtaxy 0123456789
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0123L46789$ 0125467691

8 Calcdo 8 Caledo Hold
,iODEfLN COMPOSmON DEPENDS ON THE REFRESHING C.l . MODERN COMPOSITON DEPENDS ON THE REFRESHING CH

'·Modem composition depends on the refreshing cracter of rrent de n Modemt compormtio depends on the refrehllg charcter of current d
0123456789' 0123456789S

9 Caledo 9 Caledo Bold
MODERN COMPOSITION DEPENDS ON THE REFRESHI J. MODERN COMPOSITION DEPENDS ON THE REFRESHI
Modem composition depends on the refreshing cbaracter of c Modem compsition depend oh the rreshing character of c

01234567895 01234567169

10 Caledo 10 Caledo Bold
MODERN COMPOSITION DEPENDS ON THE REFR m MODERN COMPOSITION DEPENDS ON THE REFR
Modern composition depends on the refreshing characte ModeIrn composition depends on the refreshing characte

0123456789S 0123456789$

11 Caledo 11 Caledo Bold
MODERN COMPOSITION DEPENDS ON THE i' MODERN COMPOSITION DEPENDS ON THE
.Modern composition depends on the refreshing ch Modem composition depends on the refreshing ch

0123456789$ 0123456789S.

12-Caledo '12 Caledo Bold
MODERN COMPOSITION DEPENDS ON T , MODERN COMPOSITION DEPENDS ON T
Modern composition depends on the refreshin Modern composition depends on the refreshin

01234567895 , 0123456789$

14 Caledo 14 Caledo Bold
MODERN COMPOSITION DEPENDS 0 a MODERN COMPOSITION DEPENDS O
Modem composition depends on the refres Modern composition depends on the refres

0123456789$ ' 0123456789$

16 Caledo 16.Caledo Bold
MODERN COMPOSING DEPENDS " MODERN COMPOSING DEPENDS
Modem composition depends on the r Modern composition depends on the r

0123456789$ 0123456789$
18 Caledo 18 Caledo Bold
MODERN COrMPOSITION DE -, MODERN COMPOSITION DE
Modem composition depends on Modem composition depends on

0123456789$ .; 0123456789$
Benjamin Franklin served his apprenticeship with part in the American Revolution. William Bradford, a

his' brother James in Boston. As a journeyman printer later editor of the Pennsylvania Journal, served as the
in England and in Philadelphia, Franklin picked up the soldier-editor of the Revolution. Dunng the British oc-
fragments of knowvledge that made him one of the most cupation of New York, revolutionary newspapers were
heroic figures of an heroic age. With a fellow workman
Hugh Meredith, Franklin began his own printing house ABCDEFCHIJKLMINOPQRSTUVWXYZ
bought the Pennsylvania Gazette and made it liberal abcdefghijklmnopqrstuvwxyz 0123456789
and clever, and started Poor Richai's Almnaack which ABCDEFCHIJKLMNOPQRSTUVWXYZ
made Poor Richard into wealthy Ben. One of the most abcdefghijklmnopqrstuwvxyz 0123456789
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| ALPHATYPE FONT COMBINATION I Century Text/Italic

6 CIuy Toot 7Co.y T e.g itote
MODEtIN COMPOSITION DEPENDS ON TIlE REFRS-IIINO CHIARAC MODERN COMPOSItION DEPENDS ON THE RERESHINO CIIARAC
Moderncompo.twn depond. on 4 ,ttrraJ c .hulcmt ol ¢,rflt derdgo lo 315 Mod. d rnmporl'n depied, .4 o .[rsalig ecAc of onCnuerl dne/u f.

01234547895 012345615*

7 Cnetury Text 7 Century Text Italic
MODERN COMPOSITION DEPENDS ON THE REFRLSHItiO C . MODERN COMPOSITION DEPENDS ON THE REFRESHING C
Modern composition depends on the refreshlng character of current d 3 9 Modern composition depends on the refrs Al charoctrof current d

01234567895 0123456789

8 Century ietz 8 Century Text Italic
MODERN COMPOSITION DEPENDS ON TlE REFRES 9 MODERN ,)IPOSITION DEPENDS ON THE REFPRES
Modern composition depends on the refreshing character of c 2 92 Modern composition depenads on the refreshing character of c

0123AS67895 0123456789$

9 Century Text 9 Century Text Italic
MODERN COMPOSITION DEPENDS ON THE REFR %i MODERN COMPOSITION DEPENDS ON THE REFR
Modem composition depends on the refreshing character 2z. Modern composition depends on the refreshing character

0123456789S 01234567895

10 Century Text 10 Century Text Italic
MODERN COMPOSITION DEPENDS ON THE R 1ai MODERN COMPOSITION DEPENDS ON THE R
Modem composition depends on the refreshing char 2' Modern composition depends on the refreshing char

0123456789S 01234567895

11 Century Text 11 Century Text Italic
MODERN COMPOSING DEPENDS ON THE ._i MODERN COMPOSING DEPENDS ON THE
Modem composition depends on the refreshing 25 Modern composition depends on the refreshing

0123456789$ 0123456789$

12 Century Text 12 Century Text Italic
MODERN COMPOSI Il ONS DEPENDS O ._s MODERN COMPOSITIONS DEPENDS 0
Modem compositions depends on the refresh 2.3 Modern compositions depends on the refresh

01234567898 0123456789$

14 Century Text 14 Century Text Italic
MODERN COMPOSITION DEPEND .. .MODERN COMPOSITION DEPEND
Modern composition depends on the re '"' Modern composition depends on the re

0123456789$ 0123456789$

14 Century Text (E) 14 Century Text Italic (E)
MODERN COMPOSITION DEPENDS 14 MODERN COMPOSITION DEPENDS
Modemcompositiondepends on the refr T Modem composition depends on the refr

0123456789$ - 0123456789$

Printer Benjamin Franklin apprenticed with his Paine to come to the new world in 1774, to become
brother James In Boston. As a journeyman printer editor of the Pennsylvania Magazine. Another man
in Philadelphia and in England, Franklin picked up for the age, Paine helped-to-create the new nation
the fragments of knowledge which made him ene of and served as a volunteer pamphleteer in the Army
the most heroic figures of an heroic age. With Hugh during the War of Independence.
Meredith, a fellow workman, Franklin began his own Newspaper.printeis served an eminently ictive
printing house, purchased the Pennsylvania Onzette part in the American Rev lution. The editor of the
and made it liberal and clever, and then started Poor Pennsylvania Journal, Wiui am Bradford, served as
Richard's Almanack which made Poor Richard into a soldiereditor of the Revolution. During the time
wealthy Ben. One of the cleverest men of all times ,of the British occupation of New York, revolutionary,
Franklin used his printing'press to argue for many
.financial changes that may have saved the Colonies ABCDEFGHIJKLMNOPQRSTUVW XYZ
for England, pamphleteered for the formation of a abcdefghijklmnopqrstuvwxyz 0123456789
Pennsylvania militia, and, ultimately, for independ- ABCDEFOHIJKLMAOPQRSTUVIVXYZ
ency for the American States. Franklin encouraged abcdefghijklmnopqrstuvwxyz 0123456789
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ALPHATYPE FClONT COMBINATION 'English/English Italic

6 EAngtl 6 £lirLh Italr
MODERN COMPOSITION DEPENDS ON TIlE REFRESHING CHARACT Y MODERN COMPOStON DEPENDS ON TilE RERESHING CHARACT
Modaem coapotluoa dteds oa the rcfrcthin character of cuene desitn s is Moder o dipeds on the gch.ectee qtmr.o, dngl..Mode entode pronsioo depends on the ,rr#Jfuslt ckar nter o/rrmere ds';

01234567895 0121456789S

7 Englihb 7 Etlith lttoic
MODERN COIPOSITION DEPENDS ON THE REFRESHING CHAR 7. MODERN COMPOSITION DEPENDS ON THlE REFRESHING CHAR
Modem compositiondependson e refreshing cr racler of cure e de Modem coomposition depends on the relrhs ohcretror current de

01234S6789S 0123456789S

8 Etglish English Italic
MODERN COMPOSITION DEPENDS UPON THE REFRESHI MODERN COMPOSITION DEPENDS UPON THE REF.?ESHI
'Modem composition depends upon the rcLeshing charater of curr Modrn compositlon depends upon the refreshng character of curr

01234567895 0123456789S

9 English 9 English Italic
MODERN COMPOSITION DEPENDS ON THE REFRE MODERN COMPOSITON DEFENDS ON THE REFR£
Modem composition depends on the refreshing character of Modem composilton depends on the refreshing character oJ

01234567895 0123456789S

10 English I0 English Italic
MODERN COMPOSITION DEPENDS UPON THE 7- MODERN COMPOSITION DEPENDS UPON THE
Modem composition depends upon the refreshing cha Modem composition depends upon the refreshm g cha

01234567895 0123456789s

1 English 11 English Italic
MODERN COMPOSITION DEPENDS ON THE MODERN COMPOSITION DEPENDS ON THE
Modem composition depends on the refreshing c Modern composition depends on the refreshing c

01234567895- 01234567895

12 English 12 English 'Italic
MODERN COMPOSITION DEPENDS ON T MODERN COMPOSITIONDEPENDS ON T
Modemi compesition depends on the refreshin Modern composition depends on the refresiem

0123456789S 0123456789S

14-English 14 English eltalic
MODERN COMPOSITION DEPEND ,':, MODERN COMPOSITION DEPEND
Modern composition depends on the re Modern composition depends on the re

01234567895' 01234567895

The printer Benjamin Franklin apprenticed with The newspaper-printers served an active part in
his brother James in Boston. As a journecyman printer the American Revolution. Wilhliam Bradford, a later
in England and in Philadelphia, Franklin pieked up the editor of the Pennsylvania Joumrnal. served as a soldier
fragments of knowledge that made him one of the most and editor of the Revolution. During the Bntish occu-
heroic figures of an heroic age. With a fellow workman pation of New York, revolutionary newspapers were
named Hugh Meredith, Franklin began his own print- printed further up the Hudson River. When Newport
ing house, bought the Pennsylvania Gazette and made in Rhode Island was taken by the.British, the pnnter'
it liberal and clever, started Poor Richcrds Almanack Solomon Southwick buried his press and type. After
that made Poor Richard into wealthy Ben. One of the the British were driven out, the printer exhumed ius
most clever men of ail time, Franklin used his printing tools and with difficulty continued publication.
press to argue for financial changes which might have Now let's step back for a moment from the time of
saved the Colornies for England, pamiphleteered for the the American Revolution to consider this thing called
formation of a Pennsylvania militia, and ultimately for printing.
the independency for the American States. Franklin In the first place, modern society, as we know it
encouiagedPaine to come to the new world in 1774, to
become editor of the Pennsylvania Magazine. Anothei ABCDEFGHIJKLMNOPQRSTUVWXYZ
man for the age, Paine alio helped to creatc the new abcdefghijklmnopqrstuvwxyz 0123456789
nation and seNed-as a volunteer pamphleteer in the ABCDEFGHIIJKLAN OPQRSTUVWXYZ
Continental Army during the War of Independence. abidefghijklmnopqrstuv'wxy: 01234567890
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[ ALPHATYPE Fu,,JT COMBINATION Garamond/Garamond Italic

6 Gco 6 C.in,,e d lw
MODERN COMPTION.Y DEPENDS ON THE REFRESHWNC CiA RA.I L MODEN CAPOM51TION DEPtN D5 OS nit ALFRESIWII G .HARACTE
Mole,,, rocwn oo, r~deptd, oo he. oso hr,- .d -reo d.,., sn- 3 A Mod.- .r.petn doped ,h. *..h .g .to, of e.m.. .,e fs

0123456789$ 01234367895

7'G/mmood - 7 Gm..nd Itsre
M1ODERN COMPOSITION DEPENDS ON THE REFRESHINC, CHAh , MDERN CuAPOSiluO DEPEDS ON THE REFRESHING CHAR
Modnr rnomi.ooo dekpens on the rlteshn chaxur of current drn 3}! Modt n.smpouieI depd. oon ob. rrraltq 3r1tlr. o*errt.lr dS;.

01234567895 01234J678S$

8 Gsmmond 8 Ga'rsmond r ltrs,
MODERN COMPOSITION DE.ENDS UN THE REFRESHING .H l MIDERN COMIPOS1lnDW DEPENDS 01 THer RREJ fHIIVG CH
Modern cornpoleotlo depends otn the relf reshun ch.r actt of cxrrent de Modern M O m.omtpo,. dloprnd on the re., nreg cbaroa.t t of g unrr td

01234567895 01234567891

9 Grarnmond 9 Garamondltalic
MODERN COMPOSION DEPENDS ON THE REFRESHING Al 1MCDERN COMAPCSSm ON DEPENDS ON THE RUFRLSHING
Modern con sititon depends on the refreshmn chacter of curren Modern composon dped on the reftehng characte of oumn

0123456789$ 0123456789$

10 Garamond 10 Garamond l ii c
MODERN COMPOSITION DEPENDS ON THE REFRE "s MODERN COMPOSIlO DEPENDS ON THE REFPE
Modern composltion depends on the refreshlung chracter of Modern composhtion drpendi on ,he refreshng character of

01234567895 0123456789$

11 Garamond II Garamond Italic
MODERN COMPOSITION DEPENDS ON THE REF ," MODERN COMPOS7ITION DEPENDS ON THE REF

Modem composition depends on the refreshung characte Modern composition depends on the refreshbing characte

01234567895 01234567895

12 Garanlond 12 Garamand Italic
MODERN COMPOSITION DEPENDS ON THE m MODERN COMPOSI7ION DEPENDS ON THE
Modern coriposition depends on the refreshing cha Modern compooition dopends on the refreshing cha

0123456789S 0123456789$

14 Garamond 14 Garnamond Italic
MODERN COMPOSITION DEPENDS 0 MODERN COMPOSITION DEPENDS 0
Modern composition depends on the refresh Modern compotilion depends on the refresh

0123456789$ 0123456789$

Printer Benjarmn Franddlin apprenticed with his brother York, revolutionary newspapers were printed further up the
James in Boston. As a journeyman pnnter in Phladelphia Hudson River. When Nevport, Rhode Island was taken by
and in England, Franklin picked up the fragmenrs of knowl- the Briti.h, printer Solomon Southwick buried his press and
edge which made him one of the most heroic figures of an type. After the British were driven out, the printer exhumed
heroic age. With a fellow workman named Hugh Meredith his tools and with difficulty cortinued publication.
Franldin started with own printing hou.e. Hie purchased the Now let's step back for a moment from the American
Pennsylvania Gazette, made it liberal and clever, and started Revolution .. consider this thing called printing.
Poor Rrchards Almanack, which made Poor Richard into In the first place, modem society, as we know it, just
wealthy Ben. One of the cleverest men of all.tine, Franklin could not exist without printing, without thought formed by
used his printing press to argue for financial changes which words and cemented by the printing press. Printing has been
might have saved the Colonies for England, parrhleteered the single indispensible tool for the formation of new knowl-
for the formation of a Pennsylvamnia militia, and, ult:mately edge and the preservation of old wisdom. Printing has also
for independency of the States. Franklin encouraged Paine to provided us with education, information, amnuserent, it has
come to the new world in 1774, to become the editor of the worked for the distribution of goods and services, it even
Penns)ylvama Maga:mne. Another man for the age, Paine also, makes our stamps, brands identification and nrints money
helped to create the new nation and served as a volunteer
pamphleteer in dthe Continental Army during the War.

Newspaperprinters served an eminently active part in ABCDEFGHIJKLMNOPQPSTUVWXYZ
the American Revolution. The editor of the Pcnnsylvania abcdefghi' lmnopqrstuvwxyz 0123456'89
Journal, a later William Bradford, served as a soldier-editor ABCDEFGHIJKLMNOPQRSTUVWXYZ
of the Revolution. During the British occupation of New abcdefghijklmnoopqrstIvuery 0123456789
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I ALPHATYPE Fs.,,/T °COMB1NATION: Patina/Patina Semibold

-' Ptina * P tfo 5.abold
MODRN COMPOSITION DESPIfos ONl TIE RFTRESHINC CHARACTE ? MOOEN COMPOSrTION DtINJS ON TME RtseESHING CHIARAClM

Modon pu.te0 &pnd. on t h refr .Athi thrater of ow dm. tot Mlenm onpoIo. , t," 0lrmth intkguoto ,ef cys.1t ji0 for1

7 Parlna 7 P.tA. S.mbold
MCOERN COMPOSIT;ON DEPENDS OXN THE RUFRESHING CHARA _L MODERN COPIIOSInION DEPENDS ON THE RIREISHLNG C-4ARA
Modem wmposironn ends on th reftin cstler of cunfrelt deug Modem comnD*to devpmdes m the trfnhrs% dOad of cTemnt dta

is rlina 0~12J<s.9 .567s95 S mat bo 012 436"9

MODERN COMPOSmON.DEPENDS ON THE REFRESHING CH 8 MODERN COV.IOSmON DEPENDS ON THE AFRESaiNG CH
Modem romposition depend$sn the refreshing character of curr end " Moderm composdtlon dteprnd on the rsfttht dcarcr of cau'rent d

ow45639S022345678
9 Palina 9 Patina Seabola
MODERN COMPOSITION DEPENDS'ON THE REFRESHI [ MODERN COMPOSITION DEPENDS ON THE REFRESHI
M,' corpbsiti-n depends on the refreshing character of c Modem compoltion depend on the refrehing cracter of c

0123456789s 01.234.5
10 Patina 10 Ptlna Semnibold
MODERN COMPOSITION .DEPENDS-ON THE REF b MODERN COMPOSITION DEPENDS ON THE REF
Modern composition depends on the refreshing charact Modern composition depends$on the refreshing chainct

0123456789S 0123456789$
11 Patina II Patina Sermbold
MODERN COMPOSITION, -)EPENDSON' THE - MODERN COMPOSITION DEPENDS ON THE
Modern compositiondepends on the refreshing ch Modem composition depends on the refreshing dh

01234567595 0123456789$
i2 Patina 12 Patin Semibold.
MODERN COMPOSITION DEPENDS ON T f MODERN COMPOSIION DEPENDS ON.T
Modern composition depends on the refreshi Modern composition depends on the reriwshl

0123456789$ 0123456789$
14 Patina 4 -14 Patina Semibold *o
MODERN' COMPOSITION DEPENDS '-" MODERN COMPOSION DLPENDS
Modern composition depends on the refr Modern composition depends on the refr.

0123i456789$ 0123456789$

16 Patina 16 Patina Semibold
MODERN COMPOSITION DEPE .', MODERN COMOSITION DEPE
Modern composition depends on th Modern composition depends on th

0123456789$ 0123456789$

18 Patina 18 Patina 'Semibold
MODERN COMPOSITION D - MODERN COMPOSITION D
Modern composition depends o Modem composition depends 0o

0123456789$ - 0123456789$

I8 Patina (E) 18 Patina Semibold (E)
MODERN COMPOSITION DE ~ .MODERN COMPOSITION DE
Modemn composition depends on t, Modern compostion depends on t

0123456789$ 0123456789$
Benjamin Franklin, served his apprenticeship with "- which made Poor Richard into wealthy Ben, One of the

his brother, James, in Boston, As a journeyman printer most clever men of all time, Franklin used his printing
in Philadelphia and in England, Franklin picked up the press to argue for financial changes which might have

-frigments of knowledge that made him one of the most
heroic figures of an heroic age. With ' fellow workman ABCDEFGHIJKLMNOPQRSTUVWXYZ
named Hugh Meredith, Franklin began his own printing abcdefghijklmnopqnstuvwxyz 0123456789
house, purchased the Pennsylvania Gazette and made ABCDEFGHIJKLMNOPQRSTWXYZ
it liberal and clever, started Poor Rlihard's Almanack abcdefghljklmnopqratuvwxz 0123456789
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ALPHATYPE FA .. T COMBINATION Jlaro/Claro. Derribold

UODERN COUWOSITION DEPEN DS ON THE REFRESHING CHAR O HACTER
Modmcnromn "d.o n mtOnthe rtnhn" chs.dKr rIrr nG tdsn". I 3 75 Ud-O.O01tiOndt SmNoe .dt Ir.re.hHMt Ch, LSd I

SOM clIoDemibold
MODERN COMPOSITION OEPENDSON THE REFRESHING CHARA lODERtN COIMOtIION DPPENDS ON THE IRFRESHINO CHAIRA
Modem compolion depend on the relreshlng chlracter of current de 350 Modem olmposon de9ndso the Lrtfrohing chliw of cmst do

01234s6e7S 01234578911

7 Cl4ro 7 Clar DemIbold
MODERN COMPOSITION DEPENDS ON THE REFRESHING CH 2AL MODERN COMPOSmON DEPENDS ON THE REFRESHING CH
Modemcomposition depends on the nfreshing character of curre 3f Modem eonmpion depends on the rhtefIn chlerecle of w

012345,789$ 0123458711n$s

8 Claro S Caro Derniold
MODERN COMPOSITION DEPENDS ON THE REFRESHING MODERN COMPOSITION DEPENDS ON THE REFRESHIN
Moern composition depends on the refreshing character of C T Modem ompoltln depends on the rlmrN chtwactr o

01234587895 01234587911

9 Caro 9t Crwo Demibold
MODERN COMPOSITION DEPENDS ON THE REFRE L9 MODERN COMPOSMON DEPENDS ON THE REFRE
Modem composition depends on the refreshing charac 21 Modern composition depds on the refreshing do c

0123456789$ 0123456789$

10 Claro 10 Calo Demibold
MODERN COMPOSITION DEPENDS ON THE R 10. MODERN COMPOSITION DEPENDS ON THE R
Modem composition depends on the refreshing c 2 Modernm composition depends on the refreshing c

0123456789 0123456789$

11 Claro 11 Claro Demibold
MODERN COMPOSITION DEPENDS ON T R l MODERN COMPOSITION DEPENDS ON T
Modern composition depends or. the refres 212 Modem composition depends on the refres

0123456789$ 01234567895

12 Claro 12 Claro Demibold,
MODERN COMPOSITION DEPENDS O T2 MODERN COMPOSITION DEPENDS O
Modern composition depends on the refr , Modem composition depends on the refr

0123456789$ : 0123456789$

142Claro 14 Claro Demibold
MODERN COMPOSITION DEPEN 1 MODERN COMPOSITION DEPEN
Modern composition depends on th Modem composition depends on th

0,123456789$ 0.123456789$

16 Claro 16 Claro Demibold
MODERN COMPOSING DEP , MODERN COMPOSING DEP
Modern composition depends "9 Modern composition- depends

0123456789$ 0123456789$
14QClaro (E) 14 Claro Demibold (E)
MODERN COMPOSITION DEPEN 1 MODERN COMPOSITION DEPEN
Modern composition depends on th Modem composition depends on t

0123456789$ 0123456789$

The printer Benjamin Franklin apprenticed with hi:
brother In Boston. As a jbumeyman printer In England ABCDEFGHIJKLMNOPORSTUVWXYZ
and In Philadelphla. Franklin absorbed the fragments of abcdefghilklmnopqrstuvwxyz 0123458789
krowledge that made him one of the most heroic figures ABCDEFGHIJKLMNOPQRSTUVWXYZ
purchased the Pennsylvania Guztte and made It liberal abodofghliklmnopqrstuvwxxr 0123456789
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ALPHATYPE FON. COMBINATION i Futura Medium/Futura Demibold

& Feteo M dm · rFe.t D.nild
ODERIH COMPOSITION DEPENDS 01t THE REFRESHING CHAraCTER OPFCULtN s MODEN COMO WION DIN ODN THE tIIFESHING CHAUCItER OP CUkI
rodrln 0lomp0 oln dCpfndstl on hle ralfring ho.octer o!f cgq.* dsgo fto belt 0 a7 Nje.,1* ce..p.ff. dsi t- IIr. .sh .b.,chaacter f <rt.1.1

n
h b t

0124S47t$ S 021134ST111

7 Futuro Mdw.um 7 Fu.,tr DOmiold
MODERO COMPOSlTION DEPENDS ON THE REFRESHING CHARACTER OF * MODERN COMPOSITION DEPENDS ON THE REFRESHING CHARACTER OF
Modern Composlto depends on the ri.rsehng ohorotEr of crtrent d.sTg ) 3 M.oder. comp.i.,on dtpdls on Ith relrehing charoctr of currnlt d.1v

01234567895 01234567tS

8 Futura Medurn 8 Futura D*mibold
MODERN COMPOSITION DEPENDS ON THE REFRESHING CHARACT a MODERN COMPOSITION DEPENDS ON THE REFRESHING CHARACT
Modern composilion depends on the refreshing choracter of currun ' 2 Modrn composition depends on the r. frEshing characler of curren

01234567895 0123456789b

9 Futura Medium 9 Futura Demibold
MODERN COMPOSITION DEPENDS ON THE REFRESHING CH ' MODERN COMPOSITION DEPENDS ON THE REFRESHING CH
Modern composition depen'ds on the refreshing choractRr o Modern composition depends on the refreshing character o

01234S67895 0123456789S

10 Futura Mediuni 10 Futurci Demibol
MODERN COMPOSITION DEPENDS ON THE REFRESHI .f0 MODERN COMPOSITIOt DEPENDS ON THE REFRESHI
Modern composition depends on the refreshing chara Modern composition depends on the refreshing chore

01234567895 0123456789$

11 Futura Mediurm 11 Futura:Demiboid
MODERN COMPOSITION DEPENDS ON THE REFR I 'MODERN COMPOSITION DEPENDS ON THE REFR
Moderr ,'mposition 8epends on the refreshing c Modern composition depends on the refreshing c

0123456789$ 0123456789$

.12 Futura Medium 12 Futura Demibold
MODERN COMPOSITION DEPENDS ON THE R . MODERN COMPOSITION DEPENDS ON THE R
Modern composition depends on the refresh Modern composition depends on the refresh

01234567895 01234567895

14 Fucura'Medlum ¥ 14 Futura Demlbold.
MODERN COMPOSITION DEPENDS ON ,, MODERN COMPOSITION DEPENDS ON
Modern composition depends on the r Modern composition depends on the r

0123456789$ 01234567895

16 Futura Medium 16 Futura Demibold
MODERN COMPOSITION DEPEND : MODERN COMPOSITION DEPEND
Modern compositions depends on Modern composition depends on t

0123456789$ 0123456789$
18 Futura Medium 18 Futura Demibold
MODERN COMPOSING DEPEN , MODERN COMPOSING DEPEN
Modern composing depends o Modern composing depends o

0123456789$ 01 23456789$
Benjoamin Franklin. printer. apprenticed with.his made it liberal and clever. and started Poor Richard's

brother Jomes in Boston. As o journeyman printer In Almonack that made Poor Richord Into wealthy Ben.
Philodelphia and in England, Franklin picked up the
fragments of knowledge which made him one of the ABCDEFGHIJKLMNOPQRSTUVWXYZ

'most heroic figures of an heroic age. With a fellow abcdelghljklmnopqrstuvwxyz 0123456789
workmcn named Hugh Meredith, Fronklin started his ABCDEFGHIJKLMNOPQRSTUVWXYZ
own printing house. bought the Pennsylvola...oGzette obcdefgh!jklmnopqrstuvwxyz 0133456789
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| ALPHATYPE .FONT -COMBINATION I Versatile 45/Versatile 46

6 VetsctU 45 6 VStS*fd. 46
MODERN L.MPOSITION DEPENDS Olh HFr RIERESHiNG GHARACTER 0 I MODERI _,JMPOSdTIUiJ DOPEIU5 OIV IHtl R0FRkSHiNG CnARACTIRE 0
Modr _.;n.o-toon Nde ndson Iherelr:teshng chlelur 1ol cvIlntd s eN Mode-rn ,ompotlon cr/nSd o, the eih,~n charw ¢tc, Qi wurrent Ons

-023456789$ 0123456789$

7 Veest4h. 45 7 Versabil 48
MODERN-COMPOSITION DEP.ENDS ON THE RE RESHINGO CARACTE A. MOD Rh COUMPOSITION DEPkrOS ON fHE REFRESHING C¢IARACTE
Modern composrbon depentds n the refreshemg .hae oecur of ent doa Modernconpossron depen dson the r1elrsrg chwrfsr o csurrentt de

0123450789$ 012345678a2

8 Versatile 45 8 Versatile 46
MODERN COMPOSITION DEPENDS ON THE REFRESHING Ch Is MODERN COMPOJ/OiV DEPENDS ON TlYE REFRESHING CH
Modern compos;tion depends on the ref'eshing character of cu Modena. cis7pos.,,un depends on the refreshing character of cu

01234567895 0123456789$

9 Versatile.45 9 Versatile 46
MODERN COMPOSITION DEPENDS ON THE REFRESH. !' MODERh COMPOSiT/ON DEPENDL'ON THE RE-inESHI
Modern com,;sition depends onthe refreshing chal acter t Modern cumposition depends on the refresahng character

01234567895 0123456789$

10 Versatile 45 10 Versatile 46
MODERN COMPOSITIOIN-DEPENDS ON THE R ,, MODERN COMPOSITION DEPENDS ONTHE R
Moderncomposition depends on the refreshing c " Modern composition depends on the refreshing c

0123456789$ 0123456789$

-11 Versatile 45 . 11 .Versatile 46
MODERN COMPOSITION DEPENDS ON Th I , MODERN COMPOSITION DEPENDS-ON TH
Modern coinpositior. depends on tfi refreshi Modern composition depends on the refreoh,

0123456789$ 0123456789$

12 Versatile 45 12 Versatile 46
MODERN COMPOSITION DEPENDS ON ;, MODERN. COMPOSITION DEPENDS ON
Mode, - composition depends on the refre Moderin composition depends on the refre

0123456789$ 0123456789$

1 4 Verst:lte 45 14 Versatile 46
MODEF '")MPOSITION DEPENDI . 'MODERN COMPOSITION DEPENDI
Modern, i ition depends on the Modern composition depends on the

_ ,J24568 O789$

'16 Versatile 45 (E) 16 Versatile 46 (E)
l[ODERN COMPOSITIONS D ,;' MODERN COMPOSITIONS D

Modern corpositions depends Modern compositions depends
012345678.9$, 123456739$

Printer Benjamiri Franklin apprenticed with his brother nation and served as a volunteer pamphleteer in the Army
James in Boston. .s a journeyman prir,tcr in Philadelphia during the War of Independence.
and in England. Franklin abs&rbed the fragments of knowl- -Newspaper pnnters served an eomnently active part
edge that made him one of the most heroic figures of an in the American Revolution. The editor of the Pennsylvania
heroic age. With a fellow workman namried Hugh Meredith Journal. a later William Bradford, served as a soldier and
FK ,.lin started his own publishing house. purchased the editor of the Revolution. During the British occupaihorn of
rt,,isylviara Gazette and made ,t liberal and clever. and Noi. York revolubonary newspapers were printed furthr,
started Poor i'chard's Almanaek that macldePoor Richard up the Hudson Rive -.,,When Newport. Rhode Island was
into wealthiy Ben- One of.the cleverest men 6f all time. he captured by the Bntish. the printer Solomon Southwick
used his printing press to argue forthi fnma'ncial changes 'buned his pracs and type. After the ritish wero driven out
which might have saied',he Colcnies for England. pam the pnnter exhumned his tooliand with difficulty conteinued
phleteered.for the formation of a Pennsylvania mlhtia. and
ultimately, for the Independency for the American States. ABCDEFGHIJKLMNOPQRSTUVWXYZ
Franklin encouraged Paine to come to the new world in abcdefghiklmnopqrstuvwxyz 0123456789
1774. to become the ednoi of the Pennsylvania Magazine. ABCDEFGHhJAIMNOPQRSTUVWXYZ

'Another mari'for the age, Faine helpod to create the new ebcde;£hqklmriopqrstuvwxyZ 0123456789

.a,3i..64M.9... AflA;UTYPE CORPOlATION *7500kMCORMICK SKOKIE ILttlNOIS1
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ExHIBIT D

THE COPYRIGHTABILITY OF TYPOGRAPHY AND REGULATION SECTION 202.1(a)

(By Harriet L. Oler, Attorney for Examining; July 1971, September 1972;
Docket No. T-7)

GENERAL INTRODUCTION

Section 202.1(a) 'of the Regtulations of the Copyright Office (as amended
through April 21, 1966) lists among the material not subject to copyright "mere
variations of typographic orrnamentation, lettering or coloring .. ." ' The validity
of this Regulation has been called into question as a result of recent applications
for registration of claims to copyright in various allegedly original type fonts
',ud colored designs.

Office practice heretofore has been to reject, as not containing sufficient author-
ship to support a registration, (1) any form of lettering or typography other
-than "[a] decorative letter" that "can stand by itself as a drawing, etching, or
print" 2 and (2) "color combinations of the same basic design." ' It has been
suggested at recent Register's Confirence and Examining Division Conference
meetings that the Office depart from these practices to register both "typography"
arid "coloring."

With a view toward examining the legality and desirability of changing our
Office practices in these ar¢,s, I have be'tn asked to prepare "a study that would
result in a clear statement interpreting the meaning of [this portion of] the
Regulation today in light of cases and developments since 1954." ' The study does
not re-evaluate Office practices concerning material presently considered regis-
trable as works of art: viz, decorative letters and the like.

MIrs. Harris, of the Arts Examining Section, has been asked to prepare a con-
current report on recent trends in modern art. Hopefully,.my study will unearth
the legal groundwork upon which a fresh, uniform set of Office practices regard-
ing "typography" and coloring can be constructed.

I. INTRODUCTION

Preliminary to this discussion of the copyrightability and registrability of
what is denoted, both in practice and in regulation, 'typography," it seems use-
ful to pinpoint precisely what is embraced by this te.mn, and to establish the
terminology to be used throughout the report. The term as generally used in the
copyright context comprises three separate printing products, each of which in-
volves different copyright concepts and each of which will be treated sepa-
,rately in the context of suggested Office practices. It is assumed that the word
"typography" as used in the current regulation embraces all three.5

The first type of product commonly included in the term "typography" is a
type face or character. A type face, according to Webster, is "[t]he face of a
type, cspecially' with reference to its shape, form, model, or character."' As used
here, the term denotes the visual image of a single letter.

The second of these products, type fo6nt. embrances "[aln assortment of type
of one size and style...." ' It includes the sum total of the letters in a particular
type style, regardless of their position or order of combination on a page.

Finally, "tspography" generally comprises what Webster specifically calls
typography: ". . . the style, arrangement, 6r appearance of matter printed from
type." 8 It refers to the layout or appearance of a particular printed page,
rather than to the spc-ific style of type or shape of individual letters thereon.

The copyrightability of these types of material, and particularly of jype fonts,

I Copyright Office Regulations, 37 C.F.R. § 202.1(a) (19G).
2hlemo from II. Oler t6 R. Glasgow on "Non-Reglstrability of Typography. the

Appeal". Oct. 28, 1969 (unpublished collection of Oler nrrmos found in the Copyright
Office Library).

s3 Iemo from R. Glasgow to A. GCldman on "Disposition of the Work Entitled 'Alphabet
for --- '" Jan. 12, 1971 (unpublished Inter-Office memo).

4 Ibid.
Menmo from R. Glasgow to II. Oler on "Typefacts and Coloring. Analysis of Section

202.1(a) of the Regulations Prohibiting Copyright In 'mere variations of typographic
ornamentation. lettering or coloring'," nr. 10, 1971 (unpublished Inter Office memo).

6 Webster's Vewo International Dictfonary (2d Ed. 1046).
?Ibid.8 Ibid.
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was called into question by the recent submission of three claims to copyright.
The - Company submitted a work ehtitled - Century Typeface & con-
sisting of a four-line listing of the capital letters of the alphabet (A through Z,
in alphabetical order) and the numerals (zero through nine, in numerical
order). Claimant's attorney sought registration on -the grounds that the work
was original in that it was a "novel composite of -parallelograms, both of the
elongate side and the equilateral side form. In the case of certain letters, the
parallelograms have cut corners including also straight bars joining various
letter segments." lo This claim was rejected by the Office.

Second, on September 14, 1970; Mlr. -- submitted a Class G application-for
registration of a, work entitled Alphabet for -- , listing the "nature of the
wiork" in the application as "design for alphabet." The work consisted of a
drawing of a uniform alphabet with the addition of very simple scroll features.
The disposition of this case has been held up, pending completion of this stqidy
and follow-up meetings with the Office.

Finally, the - Company of New York has met with representatives of
the Office on two occasions to discuss possible registration for its allegedly original
ntwspapeitype foht.u On both occasions, the company demonstrated the involved
process of creating a neiv and salable ty-pe font (called ) for newspaper
use.' The company urges statutory copyright protection for its work product,
because the process of its creation is both risky, and expensive. Statutory
protectiop was heretofore unnecessary (from a business point of view), sod
company representatives, because of the difficulty (i.e., expense and time)
involved in copying a competitor's type font. However, modern photographic
processes make copying matrices and even inked proofs relatively easy and
inexpensive." Too, the existence of photographic typesetting devices encourages
copying to producE type¢b cupatlble will thebe new machines." Design patent
does not offer satisfactory protection, said company representatives; ' and they

o Discussed more fully in memo from H. Oler to R. Glasgow, supra note 2.10 Letter from Augustus Douvas, Esq. to Miss Dorothy Schrader, Head, Arts Examining
Section of the Copyright Office, August 15, 19ti9.

' On August 19, 1970, four attorneys from -the Copyright Office (Mr. Glasgow, Miss
Ringer, Mr. Dietz and Mrs. Oler) visited the - Company in -- New York. Subse-
quently, on January 27, 1971, several Company officials reciprocated the visit to discuss
further the possibility of copyright registration for their type fonts. Office participants
at this meeting were: 'Mr. Cary, Mr. Goldman, Miss Ringer, MIr. Moore, Mr. Glasgow,
MIr Levine, Miss Schrader, Mr. Dietz, Mr. Hadl, Mr. Froelich and Mrs. Oler. These sessions
are hereafter referred to as the - meetings.

The process outlined at the - meetings typically involves the following steps:
(1) researching market needs and comparing the Company's Catalog of type fonts

with those of competitors;
-(2) making nltlial drawings of letters;
(3) making polished drawings for quick trit's on linofllm machines;
4) making sets for-comparison with existing type fonts;
5) printing up pages for comparison with pages printed with existing type fonts,.
6) making manufacturing or engineering drawings for use on actual machines,

(7) making experimental settings on newspaper machines to test the effects of
high speed printing on the proposed font;

(8) drawing capitals, associated boldface, italics and numerals and running them
through the comparison and quick trial stages;

(9) producing the font on a linotype machine and distributing it to manufacturers
for critical appraisal; and

(10) marketing the font.
3 See C. Swann. Techniques of Typography (1960).

A Lawson "The Discouraging Lot of the Tape Designer" (Sept. 1970) (photocopy li
Copyright Office Library).

13 This statement seems to be legally sound. In Goudy v. Hansen, 247 Fed. 782 (1st Cir.
1917), cert. denied, 246 U.S. 667 (191;), the First Circuit Court of Appeals voided a
design patent in a design for a font of type on grounds that the subject matter was not
patentable, and that neither the tSl e characters, imprints, nor metal blocks upon which
they were cut possessed sufficient "leculiar configuration or ornamentation" to Justify a
design patent. 247-Fed. 782, 785.

The first ground was subsequently overruled to the extent that a design for a font of
type was held to-be patentable subject matter within the meaning of the statute. Cooper v.
Robertson, 38 F. 2d 852 (D.C.D. MId. 1930), citing, inter alia, Keystone Type Foundry v.
Wy'koop 239 F. 355 (S.D.N.Y. 1916). But no later case has been found upholding a
design patent in a font analogous (in terms of the amount of original artistic expression
to ------ 's).

At both --- meetings, their spokesman stated that no design patents have been
Issued since 1946 for commercially valuable type fonts, and it was therefore their unani-
mous opinion that enforceable design patent protection is not available for their product.

This opinion held notwithstanding the fact that the Patent Office had recently issued a
patent for a type design of sorts. In Ex parte Fishback, the Patent Office Board of Appeals
reversed a lower decision and granted a design patent for "the ornamental design for a
Set of Sign Panel Letters, Numerals and, Symbols." In the course of the decision, the

(Continued)



1168

therefore determined to pursue the copyright route. To date, no formal applica-
tions or briefs have been submitted by --- ; but the company plans to submit
materials for registration in the-near futured'

The above cases are set forth as examples of the types of materials for which
copyright registration is currently sought. In order to determine the best dispo-
sition of those cases yet unresolved and to lay the foundation for establishing
a uniform practice on what is broadly referred to as "typography," this paper
will briefly review the history and present status of Office practice. It will then
discuss recent copyright law ,earing on "typography" -and, more broadly, trends
in law and practice regarding the copyrightability of works of art generally.
Finally, each branch of "typography" will be reviewed individually in the above
framework and a suggested Office practice for each will be proposed.

II. ,ISSUES

(1) What practices should the Office follow regarding. the registration of claims
to copyright in a type face, type fonts, and typography?

(2) Must the,current Regulations (Sec. 202.1(a)) be amended to reflect these
practices ?'

I. DISCUSSION

A. History: Statute, Regulations, and Office Practice
The Copyright Law, insofar as it relates to the registrability of the three kinds

of typography under consideration, has remained unchanged since 1909. It pro-
vides for statutory copyright in all the "writings of an author" and enumerates
as copyrightable works, inter alia, "[w]orks of art; mod~es or designs for works
of art;" and "[d]drawings or plastic works of a scientific or technical charac-
ter." T

A Review of the Regulations of the Copyright Office prior to 1956 'disclosed
only one specific reference to the subject matter under consideration. The two
sets of' Regulations printed in 1910 contained the following provision; "Mere
ornamental scrclls, combinations of lines and. colors, decorative borders, and
similar designs or ornamental letter' or forms of type are not included in the
designation 'prints and pictorial illustrations' ".?

No other provision was mentioned until 1956, when the present prohibition
against copyright registration for "mere variations of typographic ornamentation,
lettering or coloring" was adopted.'

It codified Office policy in the wake of the Second Circuit's 1952 decision in
0. Ricordi d Co. v. Haendler n (which raised, without answering, tI_ question
of the cop, .,ghtabi.'ty of typography) and the Office's follow-up st .ldy on the
copyrightability of a font of type and the typographical arrangement of a book.'
Strauss considered whether "designing and engraving a type font is artistic
work, and whether the resulting lettering and arrangement is a copyrightable
work of art.?"" Based on his review of case law (foreign and domestic) and
scholarly opinion, Strauss concluded that while some type designs "should

(Continued)
Board -zid: "... tbe claimed set of symbols is displayed In connection with border and
background features which give a distinctive and characteristic effect supporting appel-
lant's allegations as to design improvement over the reference appearances. While any
such di.,play of characters can be analyzed as Involving individual features as to letter
form, border form, background and slant relationships, it does not a;,pear to us that the
art applied leads to applicant's total creation using these elements of symbol presentation.
To arrive at the tlesign by piecemeal consideration of references using such elements In
one way or anothe.' is not difficult but appears to us to be guided by appellant's disclosure
rather than by a :atlonallzation giving credence to the view that the design would be
obvious to the ordinary observer working from the references alone." 160 USPQ 30 (P.O.
Bd. App. 1968).

On the general problem of the absence of protection for type designs, see A. Lawson.
Printing Typea: An Introduction 12-18 (1971).

~1 -6. meeting Jan. 21. 1971.
" Copvright Law of the United States, 17 U.S.C. { 4 (1964).
1817 U.8.C. If 5(g). 5(1) (1084).
IRegulations of 1910. compiled, In Compilation of Regulatibns Concerning Copyright

1874-1956 (mimeo found in Copyright Office Library) (emphasis added).
so Copyright Office Regulationst 37 C.F.R. { 202.1(na) (1956).
tn G. RIcordl & Co. v. Haendler, 194 F. 2d 914 (2d.Cir. 1952).
"Memo from W. Strauss to . -Carv on "Conyrightablllty of a Font of Type and the

Typographical Arrangement of a Book", Dec. 22, 1953 (unpublished collectlon.of Strauss
memos found in the Copyright Office Library).

h Id., at 2.
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probably be copyrightable" as works of art, ordinary type and type arrangements
have traditionally been'denied protection by courts andlshould not biecopyright-
able. He drew the line ot regis'tability of a particular work by analyzing its
comparative artistic and functional features: "Where a letter,. or combination
of letters has aestheticmeaning (i.e., incorporates a design) apart from the
function of forming words- and conveying thoughts, then it may be codsidered
a work of .art.... A decorative letter, beautiful or ugly, expresses an idea
of its own, regardless of its function within the language; it can stand by itself
as a drawing, etching or print. Not so ordinary type: None of the letters, alone
or in combination, are things of aesthetic appeal; their only purpose is, to be
read, and if their form is pleasing then reading them is made less tiring. But
they have no life apart from- their function; they are therefore, not works of
art." '

Under this standard, legibility was the practical determinant of registrability:
"it would be impossible to read a book consisting wholly of decorative type" of
the kind he-found copyrightable. =

Strauss applied a more lenient standard of registrability to advertising type
and, layout. "Type designing then means more than finding new and artistic
forms for existing-letters. There must be a feeling of harmony and unbroken
rhythm that runs thr6ugh the whole design, each letter kin to every other and
to all. Particularly in the case of advertising art success largely depends on
artistic.letters andon good layout. Tbe prdportionate arrangeiment and relation-
ship of the various parts: headline and text, main illustration, secondary illustra-
tions must be harmonious: and striking, and an unbalanced, incongruous, or
monotonous type and layout detracts from the message.-Some such type designs
should probably be copyrightable." 2

Although Strauss leaves open the possibility of registration for both exces-
sively decorative letters and oiam tipes of advertising layout or typography, the
informal Office practice, at least within recent years, acknowledges the possibility
of registration only for works in the former category. No Office case has been
found or recalled where registration was made for a work- consisting solely of
the advertising layout or arrangement of unadorned letters of the alphabet."

It remains to be seen whether recent case law or policy considerations suggest
a change in this practice.
B. The Law Bearing on "Lettering and Typography"

Most of the proponents of a change in Office practice cite the Pennsylvania
District Court's 1960 decision 2 in Amplea Manufacturing Co. v. A.B.C. Plastic
Fabricatore, Inc. as authority. It is the only decision.squarely on point. But con-
sidering a type face, a type font and typography as different kinds of,works, it
probably considers the copyrightability only of the latter." Although court guid-
ance is minimal, we should review the few decisions which are relevant to our
Issues.

The issue of the copyrightability of typography was raised in Judge Learned
Hand's decision in G. Ricordi d Co. v. Haendler.~ He found defendant innocent
of unfair competition where he photographically copied plaintiff's book Ifter
the copyright had ;xpired. Announcing a doctrine of federal preemption for
published works, Hand held, that regardless of whether typography was copy-
rightable (under state law or by federal statute), federal, rather than state law
must determine whether any part of the work (including typography) was dedi-
cated, since plaintiff "invoked the protection of the Copyright Act over all that
appeared" '' in his work by publishing it with an unlimited copyright notice.

"Did the plaintiff preserve any rightl after publication in the book except
those granted by the Copyright Act? We may start with the undoubted postulate
that, except for some especial typography used to print the libretto and scores,
the plaintiff dedicated all its interest to the public. Moreover, it is equally

24 Id., at 10.
2"Id., at 13.

Id., at 4 (footnotes omitted). For a fuller discussion of the Strauss memo, see memo
from H. Oler to R. Glasgow. supra note 2.

n This question was discussed Informally with present Examining Division Section
Heads prior to conducting this study.

28 Amnlex Manufacturing Co. v. A.B.C. Plastic Fabricators, Inc., 184 F. Supp. 285 (E.D.
:. 1960).

None of the cases explicitly distinguishes between kinds of "typography" In the, man-
,.r adopted in this paper, yet it is often possible to narrow their discussions from the

factual context of the cases.
so 194 F. 2d 914 (2d Cir. 1952).

Id., at 915.
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clear that if the especial typography was itself copyrightable, -it .too was dedi-Icatedto the public, for,it was certainly a-part of the 'work.' Therefore, we needconsider only the possibility that the typography' was not copyrightable. Theargument then would be that, since the typography was not' copyrigb' d, theplaintiff did not dedicate it, because'no part of a 'work' is to be deemed (edicatedwhich the copyright does not cover; and that it was for the state law to decidewhether the publication of the book was a dedication of the typography. How-ever, even though the state law 'held that publication was not a dedication we.should feel bound to disregard 'it, because the question. would still be, not one
of state law, but of federal law." "In Hand's exemplary style, the reason for the rule was offered: under federallaw, publication of a work with an unlimited copyright notice "would implythat, when the copyright expired, the 'work' in all its, aspects would be in thepublic demesne. After the copyright did expire, the public would certainly under-stand that they might reproduce the book without any limitation, and if itwas, permissible to prevent their doing so photographically, that expectation
would be defeated." "

By way of dicta, the Ricordi opinion made two statements noteworthy for ourstudy. First, it implied that "ordinary" typography, at least, is not copyright-aUle. "[W]e may start with that undoubted postulate that, except for someespecial typography . .. the plaintiff dedicated all its interest to the public." XThus, whatever common law rights the plaintiff niight have possessed in ordinary
typography did not survive publication in the copyright sense, because suchsubject matter was not statutorily copyrightable. The opinion cited no authorityfor this postulate.

Second, the opinion raised the question of whether plaintiff might, by usinga special notice of reservation of rights in typography, have preserved commonlaw rights in the typography even after the work, itself entered the publicdomain.
"Such a secret limitation upon the apparent dedication of the 'work' seems tous inconsistent with the exercise of the other rights of copying -which by hy-pothesis the dedication indubitably would include. Whether this result couldbe avoided by annexing to the copyright notice a reservation of the 'author's'rights in the typography we need not say; for there was no such reservation." "The possibility. remained open, since plaintiffs' work did not contain a restrictednotice.
For all its unanswered queries, Ricordi remains the law;. and it was citedwith approval in the more recent case of Dcsclee d C'ie., .A. v. Nemmers. "There, plaintiff brought an action for unfair competition to enjoin the photo-graphic reproduction of published Gregorian chants annotated with Solesmesrhythmic signs.' The court denied relief, on grounds that the rhythmic annota-tion, indicating the manner of performance of Gregorian chants, were an integralpart of the copyrightable musical composition; that there is no reservation ofrights in the typography of a published work;" that the exclusive remedy forwrongful copying was that afforded by the Copyright Law; and thlt plaintiffhad failed to establish a case of unfair competition."

The nature of Desclee's interest was clearly set forth: "... Desclee's interestin the property which 'was photocopied may be analyzed as consisting of theintellectual content or bubject matter: that Is, the Solesmes annotations, andthe concrete, pliysical form employed to convey and publish this content; thatis, the type characters, layout, and composition of the typography." 40

" Ihfd.
a3 Tbid.

TIbid. ]'his postulate followed the Court's avowed arsumption that'the case of E. P.Dutton & Co. v. Culppes. 117 Anp. Div. 172. 102 N.Y.S. jOg (1907). stood for the Propost-tion that a work 'profusely illustrated with illuminated anitals" mav be protected boyunfair eompeotiton against photographic copying when it has never been copyrighted.194 F. 2d at 915.
rd., at 915-10.
Deslee & Cie., S.A. v. Nemmers. 190 F. Supp. 381 (E.D. Wis. 1981).

'"The rhythmic signs used were the standard mora (or dot), fetus and apisema (orvertical and horizontal dashes). and comma. Id., at 384.
3 This statement could mean that either no such reservation can ever be made, orsimply that plaintiff here failed to make one. It nrobnably means the former. snce the courtcould easily have phrased the statement to apply only to this particular ease.

4, 190 F. Sunp. at.387-89.'O M. at 3R7 Sonme type characters, including large Roman numeralt, and capital lettersfound at the be.ginning'of individual ehants were stated to have been "speciall created forand unique with Desclee". Id., at 385.



This subject matter, said the court, was not so extraordina'y that it *ould fall
within the protective scope of unfair competition's "free ride" doctrine.

"The evidence as to the claimed uniqueness and artistic competence-of the
.Solesmes annotatibons.does not suffice to endow this subject matter with such an
exceptional character as to give it an additional inherent commercial val'ue, dif-
ferent from that of other literary property of a scientific or artiStic nature." 4'

Thus, the court rejt,ted plaintiff's claim of inisappropriation,< but left open
the possibility in future cases of establishing the necessary secondary meaning
to layout, composition, and unique type characters and competitive use thereof
to constitute actionable misrepresentation.4 " It gave no clearistatement on the
statutory copyrightability of a type face, type font, or typography, -for it was
dealing with questions of unfair competition and federalipre-emption.

In the same general vein was the very recent unfair competition case of Bailey
v. Logan Square Typographers, Inc.4' a case which involved the jurisdiction of
a state court to decide a claim wiere the defense relied on the federal Copyright
Law.

Plaintiff, a, photo process printer, designed and compiled over 270 different
alphabet styles and reproduced the individual characters on negatives and posi-
tives which he licensed to other photo printers. They in turn used the alphabet
characters in their published material "without restriction," but .the further
use of the negatives and positives was regulated by the license agreement. Plain-
tiff claimed that the unpublished compilation of alphabets had a greater market
value than did the published alphabet characters, and-thus brought suit against
defendant for copying his licensee's negatives.

The Seventh Circuit, in the course of holding that defendant was not entitled to
remove to a federal court, made some interesting copyright observations: "The
common law has recognized that the owner of unpublished designs or compila-
tions of material has a valuable interest that may be protected from wrongful
invasion apart from the federal copyright and patent laws. Indeed, the Copyright
Act itself recognizes the validity of common law protection prior to publication.
[17 U.S.C. 2] Although that which is published may be freely copied as a matter
of federal right, iSears, Roebuck d Co. v. Stiffel, 3876 U.S. 225], that which is
unpublished and therefore not available for copying, may be protected from mis-
appiopriation without offending any federal law.4' This seems to solidify the doc-
trine of federal pre-emption as applied to published works.

Another case factually similar to Desclee in that it concerned protection for
scholarly editing and the addition of (standard shaped) accent and cantillation
marks over (public domain) Hebrew characters was Schulsinger v. CGrossma~n.'

Here, the Southern District,of New York court granted plaintiffs' motion for an
injunction peldente lite to protect its copyright against a business competitor's
infringement. The Copyright Office had registered plaintiff's work as a compila-
tibn, rather than a work of art, and the court seemed to affirm this view of the
nature of authorship: "[i]n the light ... of my finding that defendarts have

41 Id., at 387.
"Though the Sears. Compco and Deselee cases seemed to have closed this door to

prospective plaintiffs, it was recently knocked ajar by a California district court in Grove
Press v. Collectors Publications. Inc., 264 F Supp. 603 (C.D. Calif. 1967). There. plaintiff
was granted an injunction to prevent defendants from photocopying and offset litho-
graphing the typographic layout of hib edition of a public domain book. The Court expressly
set aside the Sears and Compco cases and cited for authority Greater Recording Co. v
Stambler. 144 U.S.P.Q. 547 (N.Y. Sul)..Ct. 1965) ; Flamingo Telefilm Sales, Inc. v. United
Artists Corp., 141 U.S.P.Q. 461 (N.Y. Sup. Ct. 1964), rev'd, on other grounds, 22 A.D. 2d
778, 259 N.Y.S. 2d 36 (1964); and Cable Vision. Ine. v. KUTV, Inc., 355.F. 2d 348. 351
(9th Cir. 1964). Significantly, it also cited I.N.S. [in!ra note 451 for the proposition that:
"In view of Plaintiffs' exuenditures of substantial sums in setting type and engraving
plates, it would constitute unfair competition for Defendants to appropriate the value
and benefit of such expenditures to themselves by photographing and reproducing Plain-
tiffl' book through the offset lithography process. thereby cutting their own costs and
obtaining an unfair competitive advantage." 264 F. Supp. 603. 606-607 Whether any court
outside of California would recognize protection in these circumstan=cc '- questionable.

" 190 F. Supp.. at 389. The court mentioned E. P. Dutton & Co. v. Cupples. 117 App.
Div. 172, 102 N.Y.S. 309 11907). a case involving the photographic copying of a publica-
tion. as authority for the proposition that though the "material was not copyrighted and
possibly not copyrlehtablP," unfair comnetition babod on misrepresentation was found
where the purpose of copying the book, "including the distinguishing features of the over-
all makeun and color. was the deception of the public." 190 F. Supp. at 390.

Bailey v. Logan Square Typographers, Inc., 441 F. 2d 47 (7th Clr. 1971).
"Id., at 51, citing, inter alia, I.N.S. v. Associated Press, 248 U.S. 215, 250-53 (Bran-

deis. J. dissenting).
" Schulsinger v. Grossman, 119 F. Supp. 691 (S.D.N.Y. 1954).

57-7G 0o-7.C -P:. - 32



photographed plaintiffs' books instead of paying, to'have scholars make the cor-
rections by original work, I am forced.:to the conclusion that defendants -have
infringed plaintiffs' copyright."" The' copyright protection afforded here cov-
ered editing and scholarly additions, rather than the public domain letters or
standard shaped accent marks.`'

If Desclee hinted at, and Ricordi stated, that what the Regulation refers to
as "ordinary typography" is indeed not copyrightable, these pronouncements
are at best dicta. Not until Amplex, in 1960, did one questioning the. statutory
copyrightability of a type face, a type font, or typography have a citable judicial
reference. Plaintiff in the case sought an injunction to prevent distribution of a.
business competitor's allegedly infringing sales catalog. Plaintiff's copyrighted
work consisted of "pen-and-ink line drawing" illustrations of plexiglass letters
and other products sold by both parties. The only lettering involved was of two
standard styles: Egyptian standard and Condensed: Egyptian; and the court
clearly excluded the lettering per se from copyright protection: "The plaintiff
makes no claim to the right to exclusively use [sic] such lettering and indeed
could not, since they are obviously within the public domain." "

What the court did protect was plaintiff's illustrations which showed "dis-
tinguishable variation in the arrangement and manner 9f presentation-the
dark background, the particular size of the letters, their spacing, their arrange-
ment into three rows.. . ". '" It is significant, I feel, that the Court nowhere dis-
cussed the issue of the copyrightability of typography, per se. It merely noted
the slight degree of originality necessary to sustain copyright in an illustration,
citing, inter alia, Bleistein v. Donaldson Lithographing Co.' "Applying, the ex-
tremely liberal tests which have been used to determine whether an illustration
is capable of copyright, we think it beyond question that both the arrangements
of the Egyptian and' Modified Egyptian lettering appearing on rages 18 and 20
of the plaintiff's catalog contain enough originality and creativeness to justify
protection under the Copyright Act." "2

Later, the court remarked that "(i]f it be argued that these drawings contain
an extremely small degree cf skill and originality, the answer would seem to be
that so long as they contain enough skill and originality to justify another's copy-
ing them, contrary to copyright notice against such copying, such copying will be
enjoined." I

In other words, the subject matter protected by the copyright in the court's
mind was the advertising layout or arrangement depicted in the illustrations,
rather thp the lettering; though the court wisely did not speculate whether
lettering cv;ould, under other circumstances, enjo. statutory copyright protection.

In reaching its decision, the court was obviously influenced strongly by the
fact that plaintiff- had incurred considerable expense in compiling its adver-
tising catalog, and that defendant, a "substantial competitor," would have en-
joyed a considerable commercial advantage had it been permitted to copy the
catalog and distribute it to its customers. But the case was decided on grounds
of the statute, rather than unfair competition, and such equitable considerations
should be submerged in interpreting the case. They are useful only in evaluating
the soundness (and prit edent value) of the opinion.

In reviewing the Ampler opinion, it might also he said that the couit's comr,-
mentary on typographical arrangement (or typography, as we use the term) was
not crucial to its conclusion; defendant was found to have copied original
illustrations of other products from the same catalog.

"This [plaintiff's copyrightable authorshipl is even more evident in the case
of the drawings of the several products, which although simple in form, present
an original effort at illustration of the particular products. Having gone to the
trouble of independently producing these illustrations and thereafter copy-
righting them, the plaintiff will be protected against intentional copying by a
competitor." "

7 Id., at 693.
s8 Of. Magnus Organ Corp. v. Magnus, 154 U.S.P.Q. 431 (D.N.J. 1967) (Upholding copy-

right in a book consisting of numbers and chord buttons superimposed over the musical
notes of nublic domain songs).

# 184 F. Sunp. at 286-87.
so Id., at 288.
GI Blelsteirt v. Donaldson Lithographing Co., 188 U.S. 239 (1903).
2 184 F. Supp. at 287 (citations omitted).

u Id., at 288 (footnotes omitted).
l Id., at 288.
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One holding of Amplex, then, was that original pictorial prints or engravings of
standard lettering can be so arranged and presented in a sales catalog that their
illustration is worthy of statutory copyright protection from direct, intentional.
copying -by a business competitor. What weight the Office should accord this
holding of the Pennsylvanla district court is a focal question for this study.

The case is somewhat puzzling, and its precedent ivalue on the typography point
is narrowed because of a decision rendered by the same court two years later.
In Surgical Supply Service, Inc. v. Adler,65 the copyrights in price lists registered
in Class K were invalidated for want of a minimum degree of artistic or literary
merit.

"Ins the case~at bar, there is 'a mere advertisement consisting of a bare list of
articles and prices. The trial judge cannot, under any test of literary or artistlc
merit, find such advertisement to be the proper subject of a valid- cop.. right. It
clearly lacks the legal minimum or, originality necessary for a copyright.

"The catalogues or other advertisements held to be copyrightable had some
originality or quaii-artistic character."

The decision also read prior law as requiring that a work "be connected with
the fine arts" to be copyrightable.8 7 This suggests that the Amplex catalog's
copyrightability might have rested more on the product illustrations than the
opinion patently indicatedl. Or perhaps the court was simply more sympathetic
toward the copyright claims of one who illustrated his public domain letters
against a shaded background in three rows, exercising some creativity in his
manner of presentation, as opposed to one who listed articles and prices in a
standard practice manner, exhibiting little creativity.

If the Amplex opinion seems to have been dictated in large part by the law of
the market place, the same might be said of that rendered by the Southern
District of New York court in the 1968 case of Pantone,.Inc. v. A.L. Friedman,
Inc.5 Like Amplex, this case involved plaintiff's attempts to uphold his statu-
tory copyright in the face of an alleged infringement by a business competitor.
Plaintiff here was an artists' supplies dealer who prepared and assembled an
advertising booklet containing an allegedly original color matching system. Each
of the seventy-two pages in the booklet bore a series of bands of selected colors,
arranged to provide a range of selections derived by using eight basic colors and
black and transparent white.

"Plaintiff's selection of tl.e eight basic colors and of blends of these colors to
provide a range of acceptable color values, presented in attractive gradations
moving from one basic hue. and its variations into another, was the product of a
great deal of effort which req;ired careful consideration of numerous artistic
factors including the aesthetic attributes of each shade and its use in the com-
mercial art field." "

The court granted a motion for a preliminary injunction to restrain defendant
from copying and vending a like booklet. It cited, inter alia, the Amplex case as
authority for holding that "plaintiff's mode of expression, combination and
arrangement of colors in its booklet" possessed "sufficient originality and unique-
ness" to qualify the work for copyright. "Although the mere portrayal of a series
of gradations of color shades, standing alone, would present a doubtful case for
copyright protection, the arrangement here possessed the already described
unique quality which apparently gained ready recognition on the part of artists
in a critical profession." Thus. the colors themselves were not copyrightable
(indeed, defendant's colors were not exact copies of plaintiff's); but their
arrangement and presentation in an .advertising booklet were protected against
copying by a business competitor, particularly where defendant distributed with
his copy a cross-reference sheet designed to create the false impression that
plaintiff's and defendant's color matching systems were interchangeable. The
court seemed to be recognizing copyright protection for an original arrange-
ment and presentation of standard material.

In sum, the few, and generally low-level, court opinions relevant to our study
have affirmed, in dicta, the non-copyright-ability of "ordinary typography" with-
out defining the term. At the same time, at least one court has been willing under
the aegis of the Copyright Law, to protect the original illustration and presenta-
tion of public domain lettering in trade catalogs against direct copying by a

8a Surgical Supply Service, Inc. v. Adler, 206 F. Supp. 564 (E.D. Pa. 1962).
"Id., at 569.
s7 Ibid.

Pantone, Inc. v. A. I. Friedman, Inc., 294 F. Supp. 545 (S.D.N.Y. 1968).
Id., at 547
I d, at 548.
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business competitor. Although the authority for this opinion is perhaps weak,
the decision in turn became (non-binding) precedent for an analogous one
offering statutory copyright protection for an arrangement of standard colors in
an advertising booklet. The scope of the two decisions has not been tested further
by the courts; and in the absence of definite judicial resolutions of the problems
raised by this study, it might be useful to examine trends in the law and Office
practice concerning copyrightability of works of art in general.

a. Copyrtghtabtlity of Works of 4rt Generaltly
One of the greatest mysteries of federal copyright law is the meaning of the

constitutional term "writings" of an author,s the works in which copyright pro-
tection may be secured." Congressional enacting legislation has been almost as
vague as the Constitution, and the.present law says only that "it]he works for
which copyright may be secured under tl' title shall include all the writings of
an author." "

Though it enumerates classes of material subject to-copyright, the Law does
not set-particular standards for deciding when a work falls within a class. The
legislative vagueness may be a boon for those who have been forced to apply a
sixty year old law to modem productions and moods, for it affords the possibility
of flexibility in administering the law. At the same time, it means that persons

'faced with administering the law should consider how far a legislative agency
like the Copyright Office should advance on its own in expanding the substantive
scope of the law, absent legislative or judicial command.

It is extremely important that Office policy regarding registrability of a par-
ticular type of work be sound, for its practice is the only route open to most
applicants. True, a prospective copyright applicant may have ultimate recourse
to the courts, but not until he has first either exhausted his administrative
remedies and waded through the time consuming, cxpensive mandamus procedure
or been called into court as a dcfendant in an infringement suit." Even if he
perseveres to this extent, he might face the burden of disprvirng the validltz
of Office actions to the court. So, the Office should not be too quick to deny
registration to any given class of material.

6a U.S. Const. art. I t 8.
a Walter Derenberg, in a study preparatory to the proposed revision of the present

Copyright Law, presented an interesting ,discourse on the alternative Interpretitions ot
constitutional "writings." Since it may be useful, from a philosophical point of view, to bear
these in mind, they are summarized here.

" T]he legislative history of the copyright acts does not provide an express answer.
What rationale can be gleaned from the reports and the acts that will explain the present
development of congressional copyright protection ?

"The first theory to present itself Is that the copyright clause was Intended to protect
literal 'writings.' meaning such objects as books and periodicals-words written in a form
intelligible to all who can read. This is the most obvious and the most easily disnosed of
limitation on the scope of copyright insofar as legislative history is concerned. Not only
is there no recognition of this construction In the congressional reports, but. as will be
shown later, from the first enactment in 1790 to the most rcent codification 1947, the acts
themselves exceed this p*arrow definition.

"Two other theorlet. however. are more probable and do find suppoirtin the legislative
history. It can fairly be maintained that the copyright clause reflects a desire to protect
the commercial value of thc productive effort of the individual mind. From this evolves
the plausible conclusion that the clause was intended to protect all intellectual property
capable of extensive reproduction, and that whenever new methods of reproduction made
possible the 'pirating' of unprotected works resulting from intellectual effort, the clause
could be expanded. (note 15: In line with this reasoning, it might be argued that the
founders, in using the w . 'writings.' used it as the one word-that would encompass all
the items that needed protect.on. and intended that it would expand along with technical
progress. If the Constitution is a living Instrument, It is logical to presume that its com-
ponent parts must also 'live'.)

"A third conclusion as to the scope of the clause involves the proposition that the first
part of the clause--'To promote the Progress of Science and useful Arts'-defines and
colors the entire clause. and that whatever may be construed as promoting science and
the useful arts falls within the definition of 'writings.'

"The latter two theories achieve the same result-a broad scope of coverage. The evi-
dence to support either of them. although more Implied than express, is cnnvincins. As will
be seen by an examination of all the pertinent copyright acts, either of these theories or a
combination of them could be th'e proper meaning of the copyright clause so far as copy-
right lerislation and nroposed legislation is concerned."

[W. Derenberg, "The Meaning of 'Writinrs' In the Copyright Clause of the Constitu-
tion." In Studie' On Copyright (Arthur Fisher Memorial ed.), Vol. 1, Study No. 3 at
71-72 (1063).]

s Convright Law of the United States. 17 U.S.C. 1 4 (1964).
s17 U.S.C. I 18 (16n4) : Vacheron & Constnntln.Le Coultre Watches, Inc. v. Benrus

Watch Co.; Inc.. 155 P. Supn, 932 (S.D.N.Y. 1957). aff'd.. 260 F. 2d 636 (2d Cir. 195.'8):Comment. 'The Role of the Register of Copyrights in the Registration Process: A Critical
Appraisal of Certain Exclusionary Regulations," 116 U. Pa. L. Rev. 1880 (1968).
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At the same time, by being unduly lax in granting registration, the Office
would shift an equally onerous burden on the would-be users of the type of
work. Either a person must refrain from using such a work, or he must assume
the-unhappy risk of successfully asserting the invalidity of the registration in
his defense in an infringement suit. This may well be a difficult task, for courts
accord proim facie validity to the certificates of registration issued by the'Office ;
and experience has shown that they frequently rely on Office expertise and the
actions which presumably result therefrom."

,Hence, the Office step should. be sure, if not slow. A review of trends in court
opinions and Office practices concerning registrability of works of art generally
will help us- to determine- whether an Office step toward registration of an in-
dividual-type face, type font, and/or typography would fall on solid ground.
1. The law

Bliss Schrader, during her term as head of the Office's Arts Examining Sec-
tion, prepared a memorandum surveying reported court cases on copyrightability
from Bailie v. Fishery' through October of 1968, with particular emphasis on
works of art.8 That review began by setting forth the quantitative standard of
originality enunciated by Justice Holmes in upholding the copyrightabillty of
circus poster advertisements in Blei8tein v. Donald8on Lithographing Co.

"A picture is nonetheless a picture and nonetheless a subject of copyright
that it is used for an advertisement. ...

"It would be a dangerous undertaking for persons trained only to the law
to constitute themselves final judges of the worth of pictorial illustrations out-
side of the narrowest and most obvious limits." 70

It continues, quoting 'from Bell v. Catalda:
"'Originality means that the work owes its origin to the author; all that is

needed is that the author contributed something more than at merely trivial
variation, something recognizably his own; originality means little more than
a prohibition of actual copying; it is enough If it be his own.' It is very instruc-
tive however to examine the work' which is the subject of the case. With few ex-
ceptions, the work contains considerable original authorship in the guarantitative
sense, and it is a quantitative rather than a qualitative standard which the Copy-
right Office attempts to apply. We are not art critics." 2

The memo examined the particular works involved in cases during the afore-
mentioned period, and cited pertinent.court language on standards-of copyright-
able authorship for works of art. A review of these comments indicates that
courts for the most part determine the registrability of works on a case-by-case
basis, and that they generally affirm the Holmes view that originality is a quan-
titative standard which requires that the author add something of his own,
something which has riot been copied.

.This study reviews cases decided from the memo to date and refers to opinions
spanning both periods in commenting upon judicial attitudes and opinions rele-
vant to our topic. Special emphasis has been placed on cases not covered in Miss
Schrader's memo. Cases discussed elsewhere in the paper are, for the rhost part,
omitted here.

The opinions reviewed indicate that while courts differ in their approaches
to problems of copyrightability, they are of a mind in requiring that a work
exhibit some originality and/or creativity in order-to be statutorily copyright-
able. And, the trend seems to ble to require a small quantity of authorship, par-
ticularly where plaintiff seeks to uphold his copyright against a business
competitor."

e5 17 U.S.C. 1 209 (1964). provides that certificates of registration shall be admitte'd by
any court as "prima facie evidence of the facts stated therein.

ea Comment. supra note (4 at 1385-6. note 32.
7 Baille v. Fisher, 258 F. 2d 425 (D.C. Cir. 1958).
Gs'Iemo from D. Schrader to file on "Survey of Copyrightabillty Cases Decided Since

Balile v. Fisher," October 1968 (unpublished collection of Schrader memos found in
Copyright Office Library). No adoitional research has been done on cases covered In this
memo.

co Blelstein v. Donaldson Lithographing Co.. 188 U.S. 239 (1903).
'0 Id., at 251. cited in Schrader. supra note 68, at 2.
n Alfred Bell & Co. Ltd. v. Catalda Fine Arts, I c., 86 F. Supp. 399 (S.D.N.Y. 1949),

modified, 191 F. 2d 99 (2d Clr. 1951).
" Schrader, supra note 68. at 3-4
"See, e.g., language to this effect in Day-Brite Lighting, Inc. v. Sta-Brite Fluorescent

Mfg. Co., 308 F. 2d 377 (5tai Clr. 1962), discussed In Schrader, eupra note 68 at 22-23;
National Chemsearch Corp. v. Easton Chemical Co., 160 U.S.P.Q. 537 (S.D.N.Y. 1969).
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In several cases, the arrangements ot public domaln items, in the-view of the
court, involved enough originality and/or'creativity, "Lo warrant sustaining the
copyright. Thlius, the Fifth Circuit court of Appeals in.Tcnncssce Fabricating Co.
v. AMoultrie Manuyacturing Co.," reyversed the district court and held to be copy-
rightable as a work of art an architectural metal castfing print "formed entirely
of intercepting str;aight lines and arc lines." In reaching this decision, the court
cited with approval-Sec. 202.10 (b) of the Copyright Office Regulations, as well-
as our Circular 32, and concluded that plaintiff's-architectural unit possessed at
least "the minimal degree of creativity" required for copyright.

Similarly, plaintiff's device for teaching the fingering of chords on a guitar
was protected from copyright infringement In Trcbonik v. Grossman Music Cor-
poration,'5 on grounds that It "arranges and presents chords in an original,
creative, and even novel way." The court emphasized that "no one prior to, the
plaintiff ever attempted to present a categorized systemi of available guitar
chords in a quick reference system such as a wheel" and "none of the earlier
works, however, undertook to depict suchli a large number of chords or to present
any comprehensive system of classifying any substantial number of 'available
chords."

Gelles-Widmer Co. v. Milton Bradley Co.,'" contained language upholding
copyright in an arrangement of "basic materials and arithmetical problems
[which] "may have been old and in the public domain," because "the arrange-
ment, the plan, and the manner in which they were put together by the author,
does constitute originality." n

In, Peter Pan Fabrics, Inc. v. Dan River Mills,8 the Southern District of New
York upheld copyright in a pattern based on a public domain daisy pattern. The
court said the "juxtaposition and arrangement of the flowers" constituted suffl-
eient originality to support a copyright claim. In no dteliding, it noted that the
design as purchased had to be embellished and expanded before it could be
engraved on the rollers. This slight addition, though a very modest grade of
originality, was nonetheless sufficient.

Finally, AMillworth, Converting Corp. v. Slifka Fabrics,'" contains lower court
dicta, affirmed on appeal,-to the effect that:

"The copyright law does not require that there be originality [in this context,
apparently meaning novelty]j in artistic arrangements. If it did it would be
impossible to get a copyright on different 'versions' of the same work.

"In the present case the print displays sufficient originality to warrant -a
copyright. The fact that the artistic arrangement of the print is deri:ed from
the artistic arrangement of the embroidery on a fabric does not prevent it from
being subject to copyright." 6o

At the same time, courts say there must indeed be a quantity (more than "a
minimum") of original authorship to sustain a copyright; a work must exhibit a
'distinguishable variation' from pre-existing works."' And cases were found
during this period that denied copyrightability for want of sufficient amounts
of creative authorship. In Florabclle Flowers, Inc. vi. Joseph Markovits, Inc.,' for
example, the court denied plaintiff's motion for a preliminary injunction on
grounds that his imitation flowers lacked even a "faint trace" of originality. The
court recognized that "the accidental or contrived creation, if it qualifies objec-
tively, is doubtless enough" to sustain the requirements of originality. But it
said that: "[d]efendants make an impressive showing. thus far unanswered, that
the kind of plastic flower in question, with face, with or without a pot, and
with the few other accoutrements this one displays, are all old familiar elements
of the trades in which both parties are engaged." "

74 Tennessee Fanlrlcating Co. v. Ioultrlie Manufnnacturing Co., 104 U.S.P.Q. 481 (5th Cir.
1070). cert. denfed, 398 U.S. 028 (10970).

75 Trebonik v. Grossman;nn Music Corp.. 103 U.S.P.Q. 352 (N.D. Ohio 1969).
7e Gelles-Welilmer Co. v. Milton Bradley Co.. 313 F. 2d 143 (7th Clr. 1963).
n Ibid., cited in Schrader, suapra note 68. at 29.
17 Peter Pan Fabrics. Inc. v. Dan River Mills. 161 U.S.P.Q. 119 (S.D.N.Y. 1069).
79Millworth Converting Corp. v. Slifka Fabrics, 124 US.P.Q. 413 (S.D.N.Y.), 276 F. 2d

443 (2d Clr. t160).
1o 124 U.S.P.Q. at 414. cited In Schrddler. supra note 6 Contra, Gardenia Flowers.

Inc. v. Joseph Markovits. Inc.. 280 F. Supp. 776 (S.D .. 1968) (denying copyright pro.
tection. for want of creativity. In plaintiff's arrangemen- artlficlnl flo.- era).

"tMillworth Converting Corp v. Slifka Rhbrics. VI S.P.Q. 413 (S.D.N.Y.). 276
F. 2d 443 (2d Clr. 1060): e. TUnited M'erchants anin Ifaetulrers. Inc. v. K. Glmble
Accessorles. Inc.. 204 F. Snpp. 151 (S.D.N.Y. 1968).

nFlornbelle Flowers, Inc. v. Joseph 'Markovits, Inc., 160 U.S.P.Q. 611 (S.D.N.Y. 1968).
r' d., at 014.
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Thus it found plaintiff's work uncopyrlghtable for being no more than 'the
aggregation of'well-known components to comprise an unoriginal whole."8 '

Similarly, in Concord Fabrics v. Miarcus Brothers Textile Corp.," the same
District Court found defendant's use of a similar design, consisting of a small
square within the basic handkerchief and a circular. design therein, did not
constitute infringement. It was "at worst" the appropriation of an unprotectable
idea, said the court. And Gordon lr. Warner Brothers Pictures," in dictum af-
firmed the non-copyrightability of the title "F.B.I. Story ;" O'Hara v. Gardner
Advertising, Inc.,"' held plaintiff could have no copyright in the phrase "Have
A Happy," even when used for advertising purposes; and Ii. 3M. Kolbc Co. v.
Arnlgus Textile Co.,88 contained dicta to the effect that ". . . a checkerboard

"cnnfigugation . . . does not possess even the modest originality that the copy-
right laws require." " These cases echo the sentiments expressed- by the South-
ern District of New York Court in the frequently cited opinion of Gardenia
Flowers, Inc. v. Joseph Markovits, Inc.°° holding uncolpyrightable the arrange-
ment of plaintiffs plastic flowers. Announcing that both originality and crea-
tivitS are 'prerequisites to statutory copyright in a work of art, the New York
Court said: "Here there is no doubt that the corsages were completely lacking
in creativity and originality. The arrangements of components in these corsages
are no different from the arrangement bf components in artificial and natural
corsages which had been common and traditional in the trade for many years
before plaintiff's were produced...." Y1 '

In another vein, courts have found several non-art works uncopyrightable
where they consisted of listings or compilations of public domain elements, on
grounds of their lack of original::.. Thus the Fifth Circuit in 1970 denied the
validity'of plaintiff's copyrighted "Agreement" or business form in Donald v. Zack
Meyer's T.X. Sales and Service. O- In holding that the work lacked the minimum
originality for statutory copyright protection, the court relied on the "sweat of his
owh bUrow" test of Amsterdant v. Triangle Publications, Inc.: ". .. like the map in
Ansterdam, Donald's form is nothing more than a mosaic of the existing forms,,
with no original piece added. The Copyright Act was not designed to protect such
negligible efforts. We reward creativity and originality with a copyright but we
do not accord copyright protection to a mere copycat." "'

These decisions are reminiscent of the earlier Circuit Court opinion in Mor-
rissel v'. Procter anad Gamble.°° There, in the course of denying statutory copy-
right for a set of contest rules expressed in simple declaratory statements total-
ing about .100 words, the court said: " . . When the uncopyrigllhtable subject
matter is very narrow, so that the 'topic necessarily requires,' [cites omitted]
if not only one form of evrnression. at best. only a limited number, to permit
copyrighting would mean that a party or parties. by copyrighting a mere hand-
ful of forms. could exh',uzt all possibilities of future use of the substance. In
such circumstances it does not seem accurate to say that any particular form of
expression comes from the subject matter. However, it is necessary to say that
the subject matter would be appropriated by permittinjg the copyrighting of its
expression." "

To this writer. these onininn.n do not ?iire.qt copyright protection for any new
classes of material akin to type fonts. They do, howe% er, show a judicial willing-
ness to recognize the copyrightability of original arrangements of substantial

is Ibid.
1"Concord Fnbrics v. Marcus Brothers Textile Corp., 161 U.S.P.Q. 31 (S.D.N.Y.), 409

F. 2d 1315 (2d C(r. 1969).
Fe Gordon v. Warner Brotlers Pictures. 161 U.S.P.Q. 315 (Cal. Dist. Ct. 1969).
" O'Harn v. Gardner Advertising. Inc., 300 N.Y.S. 2d 441 (N.Y.S. Ct. 1969).
M H. MI. Kolbe Co. v. Armgus Textile Co., 315 F. 2d 70 (2d Cir. 19603).

Id., at 72.
onGardenian Flowers. Inc. v. Joseph Markovits. Inc., 280 F. Supp. 776 (S.D.N.Y. 1968).
01 Id., at 73,. cited In Schrnder. aupra note 68. at 0.
"2 Donald v. Znck eMcyer's T.V. Sales and Service. 165 U.S.P.Q. 751 (5th Cir. 1970).
" Amsterdam v. Triangle Ptblicntions. Inc.. 89 U.S.P.Q. 468 (3d Cir. 1951).
o 165 U.S.P.Q. 751. at 754: ef. Consumer Union of United States. Inc. v. Hobart ,Mfg.

Co.. 199 F'. Snap. 860 (S.D.NY 1961) Bunt aee Plttwany Corp. v. Reliable Alarms Mfig.
Corp.. 164 T'.S.P.Q. 379 (E.D.N.Y. 1969). where the cooyriglhtabillty of certain price lists
wvas found to he an Issue of fact which cannot he disposed of on summary judgment,
Inflletind that they might he protectible. The elght-pane net price lists In question listed
certain alarm se stemns and complnents. with columlns indicting the catalog number, item
descrition. unit price. quanntity, price and entalog pnce number of enach.

" 0Morrissey v. Procter & Ganmble Co.. 379 F. 2d 675 (1st Cir. 1967).
"Id.. ft 678. cited In Schrader. sunra note 68. at 24. Bunt 8ee Norton Printing Co. v.

Auglstana Hospital. 155 U.S.P.Q. 133 (N.D. ill, 1907) (copyright In hospital forms
upheld on grounds that they may convey Information. as well as recording it) , Cash Dlvl-
dend Check Corp. v. Davis, 247 F. 2d 458 (9th Cir. 1957).
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,amounts of public domain elements, where the materials lend themselves to a
variety of combinations or methods of presentation,.and where the arrangenient
in question is recognizably different from those standard to the trade-

2. Ofice rctgulations o
A brief history of plertinent Office Regulations may be useful in examining the

interpretation of present Regulations and evaluating their soundness, particu-
larly in the absence of clear legislative or judicial guidelines iith respect to the
copyrightability of the three species of typlgraphy. Tno issues arise in this con-
text: (1) how much originality and/or Creativity is required for a work to be
registrable as a work of art; and (2) are these standards affected if the work
in question has' utilitariani function, and if so, how' ?

Of course, the applicability of the comments on utility will depend upon a
particular reader's assessment of whetheF a type face, type font. or typography
are "utilitarian objects" for copyright purposes. If one equates utilitarian objects
with functional ones and views type characters as instruments or devices I for
communicating written language, then they are utilitarian objects when they are
grouped in wvord-forining or information-formning combinations and nmust meet
the. corresponding tests of copyrightability. But information-grouped characters
are unique in that their function lies in their appearance; and, if one defines
"utilitarian" as an object which conveys something more than its appearance,
then type characters are not utilitarian and need not meet those standards to be
registrable as works of art.

Office Regulations Before 1956

Beginning with the Regulations of 1890, copyright ini works ,.f art, followed the
statutory prescription and was specifically restricted to works of fine arts.' The
1890 Regulation stated: "The fine arts, for copyright lurposes, including only
painting and sculpture, and articles of mere ornamental and decorative art are
referred to the Patent Office, as subjects for Design Patents." 00

The reason behind the rule was apparently to exclude conimmercial art works
and works of utilitarian value. Thus, the Directions for Securing Copyright
published in March of 1899 provided: ". . . no article can be registered in the
Copyright Office :hich cannot be classed under one or the other designation
used in the law .to indicate the articles subject to colpyright protection. * * *
The words 'engraving', 'cut', and 'print' are understood to meanl only a work of
art, and the articles which they d(signate are subject to clopyright only when
they are articles sold or exchanged for their artistic value." '°o

The exclusion of utilitarian articles Trom copyright registration was more
clearly enunciated in the Directions of 18.), containing the first listing of articles
not subject to copyright. Although neither type face nor typography wxas spe-
cifically mention!ed, articles subject to patents for designs were, and continued
to be, included in a similar list in every Regulation published from 1899 tp 1905.

In 1910, the format of the Regulations changed in response to the nem ly enacted
Copyright Lan of 1909. The Regulations now listed the works subject to copy-
right, including, inter alia. works o? art, (embracing only " , orks belonging to the
so-called fine arts") and "prints and illustrations." The latter "comprise[d] all
printed pictures not included in the various other classes enunerated above,"
and the Regulation continued: "[a]rticles of utilitarinn plurp(se do not become
capable of oopyrilght registration because they consist in part of pictures which
In themselves are copyrightable.... Mere ornamental scrolls. cominatillons of
lines and cclors, decorative borders, land similar designs, or oin amntcrl lettcr.s or

DI The material Presented In this section Is mainly gleaned from a memo I prepared
earlier this year for Register Kaminsteiln. and one prepared by the Head of the Arts
Section in 196S. No further original research was done on the materinl culoredl In these
memos. M1emo from HT. Oler to A. Kanminsteln on "Provisions on Type Face or Typornlphy
In the pre-1956 Regulations of the Copyricht Office." Feb. 8. 1971 (unpublished collection
of Olr memos In the Copyrleht Office Librarv); memo from D. Sehrndler to flies on
"Survey of the Practices of the Copyright Office Re: Registration of 'Works of Art' "
Nov. 109R (unpublished collection of Schrader memosin the Copyriglt Office Lilaltry).

'9 Rce lM. Nlmmer. Copyllrfhts, Sec. 37.6 (1970).
WStatutory copyright was-flrst speciflcally granted to works of fine arts by the Copy-

right Act of 1870. M. Schrader. aunra note 97. nt 2.
'"Regulations of 1890. compiled, in Compilation of Regulations Concerning Copyright

1074-1956l at 4 (mimeo found in Copyright Offce Library).
I'' Renlatlons of 1890. compiled. 'in Compilation of Regulatlons Concerning Copyright

1874-1956, at 14 (mlmeo found in Copyright Olce Library).
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forms of type are not included in the designation 'prints and pictorial illustra-
tions.' Trademarks cannot be copyrighted nor registered in the Copyrig;lt
Office." '0°

That provision was reproduced verbatim in the second printed set of 1910 Regu-
lations, '10 but was changed in 1913. Although the 1913 Regulations still excluded
"Productions of the industrial arts utilitarian in purpose and character," "t the
literal exclusion of ornamental letters or forms t f type was not present.

"ProdUctions of the industrial arts utilitarian in purpose and character
[were] not subject to copyright registration, even if artistically made or orna-
mented" from 1914 until 1917, when this provision was reformulated to read:
"The protection of productions of the industrial arts utilitarian in purpose and
character even if artistically made or ornamented-depends upon action under the
patent law; but registration in the Copyright Office has been made to protect
artistic drawings notwithstanding they may afterwards be utilized for articles
of manufacture." 0

This Regulation seemed to reflect rthenl Register Solberg's view that a line
should be drawn between copyright and design patent. For example, in a letter
which typified his view, he stated: "It seems clear that in the case of any work of
such a character that the protection which, is desired is that provided for under
the design patents Act cannot obtain that protection by any action taken under
the provisions of the copyright law." 10

The 1917 provision remained until it was reworded in 1946, to the same effect.
During the period of 1910 to 1937, Office practice manifested Solberg's view

and refused registration to publislhed works within the purview of design patent. T"'
The practice apparently did not preclude the registration of artistic drawings of
designs which might later be embodied in a utilitarian article,'" nor, in rare cases,
of articles of lranufacture "where the purely artistic element either predom-
inate[dl over the utilitarian element or [was] practically separable from
it....".. But registrations in the former category were made with the warning
that "such registration secured protection against copying of the drawing itself
but presumably did not protect the design as embodied in an article of manu-
facture." 110

Office practice during the term of Register Bouve (1937-1944) became more
restri-tive concerning registration of artistic works which mnight have a utilita-
rian function. If a work served a useful purpose, "no amount of artistry-no mat-
ter how 'artistic' the thinz may be- [couldl change its purpose and make: a work
of art out ,f a utensil."" Drawings for utilitarian objects were registrable only
in Class I; G registrations were refused, as was the de.scripltion of the vork as
"design for work of art." :12 The philosophy behindl this rule was expoul.ded in
a letter drafted by DeWolf for Bouve's signature: "... It would be a seriou; mat-
ter for the Copyright Office to take administrative action xwhich would cut the
ground from under the feet of the many proponents of design copyright, includ-
ing Membners of Congress and the Patent Bar." v,

Further. ". . . An object of utility may in one sense justify the appellation of
a work of art, but merely because a thing may be artistic or because an artist
or any group of artists may consider it a work of art, if its purpose is utilitarian
rather than ornamen, or esthetic it has not been and will lot be considered tile
subject of copyright l,distrailon in this Office." "'4

1"Reo1,iatinns of 191', compiled. in Comnilation of Regulatlons Concerning Copyright
1974-1.'56 (mimeo fot'nd in Copyright Office Library) (emphasis added).

'a Inbid.
1 4Raculatlons of' 191.3. complied In r'ompilation of Regulations Concerning Copyright1874-1956 (niimeo found in Conyright Office Library).
'S0 Regillatlons of 1917 compil'dl in Cnmnilation of Regilations Concerning Copyright

1874-1{9561 (mimen found In Copsyright Offlee Library).
1' Letter from Register Solberg dated July 6, 1914, quoted In Schrader. supra note 97.

at 6t.
2o7 Schrnader. supra note 97. nt 4 et seq.
I' Schrnder. supra note 97. at 11.
O L.tter from R. DeWolf Acting Assistant Register of Copyrights, dated Mfny 6, 1931,

quoted In Sehrader, supra Pote 97. at 14.110 Schrader. attnra note P7, at 12.
m" Miemo from Register Boauv to the Staff dated July 24, 1937, clted in Schrader, supra

note 97. at 24.
"? RSehrnder. sipira note 97. nt 24.
il1 T.etter from Register Bouve. dated December 23, 1937. cited In Schrader, supra note

97. at 25-6.
T Letter from Register Bouve. dated September 4, 1940, cited in Schrader, aupra note

97, at 26.
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The big change in Office policy wi:i. regards to works of art came with Register
Warner's issuance of the 19-48 Regulations, Section 202.8 of which included, ar
copyrightable works of art, works of "artistic craftsmanslhip": "Section 202.8
Works of art (Class G) (a) In general, "This class includes works of artistic
craftsmanship, in so far as their form but not their mechanical or utilitarian
aspects are concerned, such as artistic jewelry, enamels, glassware, and tapestries,
as well as all works belonging to the fine arts, such as paintings, drawings and
sculpture. Works of art and models or designs for works of art are registered in
Class G on Form G, except published three-dimensional works of art which re-
quire Form GG." "5

Preparatory to the formulation of this new Regulation, Mr. Kaminstein, then
Chief of the Examining Division, stulied Office practice and court cases concern-
ing works bf art and recommended that the Regulations ble chllanged to permit
registration of works of "artistic craftsmanslhip" in so far as their form but not
their utilitarian aspects were concerned. His conclusions on the role of the Office
with regard to the registrability of these new types of materials may be signifi-
cant for our study:

"Although the (court] decisions are not alvays well reasoned, they show a
willingness to accept administrative practice in determining copyrightability
and also indicate a somewhat more liberal position than that taken by the
Office. The text writers are definitely critical of the present rule on works
of art.

"It is my general feeling that the test of registrability ought be whether the
work is a work of art, irrespective of whatever else it may be. Although I am
aware of the difficulties involved in setting ourselves up as judges on this point,
a task we do not particularly relish, I suggest that, with respect to any of the
established art media, we require the very minimum of artistry, but that in
any new category we attempt to apply a general 'low-grade' criteria. We will
not sit in judgment on what purports to be a painting, but we will require
an ash tray to be made artistically and we will require even more of dishes.
We may accept something comparable to Cellini's masterpiece but not the
ordinary run of salt cellars . . . the further we go from established art forms,
the greater the necessity for the artistic element in the individual iwork." "6

On the basis of the new Regulation, the Office departed from previous prac-
tice and agreed to consider registration for works of "artistic craftsmanship"
such as jewelry, in so far as their form but not their utilitarian aspects
vere concerned.'7 At the same time, registration was discouraged for primarily

utilitarian works and works which fell "within the industrial arts." principally
on grounds that there was "great likelihood that design patent protection would
be more nearly in order." 2s1

The Supreme Court opinion in 1954 put an end to the idea that copyright
protection ceased once a work of art was embodied in a utilitarian article. It
also expressed approval of the 1948 Regulation and its expansion of the work
of art category. Thereafter, the Office agreed to register textile designs, though
Register Fisher commented he would not further expand the classes of registrable
art works.?'

In 19.54, a new set of Office Practices was issued. It contained Miss Ringer's
formulation of the "intrinsic nature of the item" and the "separable work of

us Regulations of 1948. compiled In Comnpilation of Regulations Concerning Copyright
1874-1956 (mimeo found in Copyright Office Library).

lO8Memn from A. Kaminstein, Chief of Examining Division, on registration for works
of art. dated April 11, 1948. cited in Schrader. supra note 97, at 31-2 (emphasis added).

Tile Implied qualitative standard for non-established forms of art did not survive the
issuance of new Regulations in 1956. In fact. such artistic Judgments are exnressly
rejected in a memo from A Goldman. General Counsel, to Register Fisher on "Present
Examining Practices Re: W'orks of Art" dated September 14, 1959. Following this memo
and those initiated by Mllss Ringer prior to drtafting the netw lIleculatlons. the Office
arguably followed a quantitative standard of the authorship necessary to support a reels-
tration for all works of art, though the amount might increase if the item had a utili-
tarian aspect.

17 'The Regulation did not expressly include textile designs, and the Office declined to
register them until after the Supreme Court decision in fMazer v. Stein. 347 U.S. 201
(1954) (granting copyright protection to a statuette lamp base on grounds that It con-
tained separable artistic authorship).

18l Memo from Mr. Cary to Register Fisher dated April 10, 1951, cited In Schrader, supra
note 97. at 32,

I'D Schrader, supra not, 97, at 36.
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art" concepts which have determined the registrability of works of art with
utilitarian aspects since 1954. Miss Schrader's survey concluded that the latter
has prevented further extension of copyright into the industrial design field
and has spawned a quantitative standard of the authorship necessary for
registration of a work in Class G. It does not preclude registration for a work
if it possesses separable artistic qualities; 20 but if ". . . the shape of an
article, is dictated by, or is necessarily responsive to, the requirements of its
utilitarian function, its shape, though unique and attractive, cannot qualify
it as a, work of art.

"Examples:
"(1) Machinery such as generators or lathes.
"(2) Tools such as saws or hammers.
"(3) Instruments, such as hypodermic needles, scalpels, calipers, or hair

clippers." m=
These concepts were embodied in the Office Regulations published in 1956

and 1959, both of.which prohibit, for want of sufficient original authorship,
registration for "mere variations of typographic ornamentation, lettering for
coloring .. ."22

Copyright Office Regulation (1956)

Worka of Art ( Class G)
(a) General: This class includes published or unpublished works of artistic

craftsmanship, insofar as their form but not their mechanical or utilitarian
aspects are concerned, such as artistic Jewelry, enamels, glassware, and tapestries,
as well as works belonging to the fine arts, such as paintings, drawings, and
sculpture.

(b) In order to be acceptable as a work of art, the work must embody some
creative authorship in its delineation or form. The registrability of a work of
art is not affected by the intention of the author as to the use of the work, thl
number of copies reproduced, or the fact that it appears on a textile material
or textile product. The potential availability of protection under the design
patent law will not affect the registrability of a work of art, but a copyright
claim in a patented design or in the drawings or photographs in a patent ap-
plication will not be registered after the patent has been issued.

'o The validity of the separabllity text was recently affirm d by its recent application
in the case of Ted Arnold. Ltd. v. Silvercrnaft Co., Inc., 259 F. Supp. 733 (S.D.N.Y. 1960).
In considering the ecpyrightabllity of a pencil sharpener fashioned to simulate an antique
telephone, the court said. "The telephone casing could be separate physically from the
pencil sharpener.... An antique telephone is no more necessary to encase a' pencil
sharpener than a statuette is to support a lamp.... The telephone casing satisfies this
requirement (of creative authorship]. It Is not a copy of any real telephone. It is a
composite creation, the result of library research and sketches of different .types of early
telephones. It Is irrelevant that early telephones were strictly utilitarian. Plaintiff's version
was not designed for the same use. 259 F. Supp. 733. 735."

n Part IV of the Copyright Office Practices of October 1954, reproduced verbatim In
Schrader. supra note 97.

22 Copyright Office Regulations, 37 C.F.R. 202.1 (a) (1956) (1959).. The Second Circuit
approved of the copyrightablllty standards contained In Regulation 202.1 (a) In dicta
appearing in its opinion In -Kitchens of Sara Lee, Inc. v. Nifty Foods Corp., 260 F 2d 541
(2d Clr. 1959). In upholding the copyright in photographs of products on commercial
prints and labels, it said. "Not every commercial label Is conyrightable; It must contain
'an appreciable amount of original text or pictorial material'. .... The Copyright Office
does not regard as sufficient to warrant copyright registration 'familiar symbols or designs.
mere variations of typographic ornamentation. lettering or coloring. and mere listing of
ingredients or contents.' Although the publication of these views does not have the force
of statutes. It is a fair summary of the law. 266 F. 2d 541. 544."

That the-Office publlcly renffirmed its position with regards to typography as recently
as 1965 is demonstrated by tateslents contained In the published Reports of the Register
of Copyrights on Copyright Law Revision. In the July 1961 Report. the following state-
ment of policy appeared at page 11: ". . . we do not think that the language of the
statute should be so broad as to Include some things-typography. broadcast emissions,
and Industrial designs are possible examples--that might conceivably be considered the
'writings of an author' but are not intended by Congress to be protected under tht Copy-
right Law. U.S. Government Printing Office, Report oj the Register of Copyrights on
Copyright Law Revision 11 (1961)."

And the Register's later Supplementary Report contained the following: "... there
are particular kinds of snubtect matter on the fringes of copyright which may be the
'writings of an author' In the constitutional sense and which Congress might one day
want to protect, but which it does not see fit to protect now. Typography, certain Indus
trial designs. and broadcast emissions are possible examples of this today."

(Both of these quotations appeared In a memo from Mark Lillls to Abraham Kamln-
stein on "Copyright Protection of Designs for Type Face", February 9, 1971, (unpublished
inter-Office memo).



1182

(c) When the shape of an article is dictated by, or is necessarily responsive to,
the requirements of its utilitarian function, its shape, though uniqa'. and attrac-
tive, cannot qualify it as a work of art. If the sole intrinsic function of an article
is its-utility, the fact that it is unique and attractively shaped will not qualify
it as a work of art. However, where the object is clearly a work of art in itself,
the fact it is also a useful article will not preclude its registration.'

Copyright Office Regulation (1959)

Works of Art (Class 0).
(a) General: This class includes published or unpublished works of artistic

craftsmanship, insofar as their form but not their mechanical or utilitarian
aspects are concerned, such as artistic jewelry, enamels, glassware, and tapes-
tries, as well as works belonging to the fine arts, such as paintings, drawings,
and sculpture.

(b) In order to be acceptable as a work of art, the work must embody some
creative authorship in its delineation or form. The registrability of a work of art
is not affected by the intention of the author as to the use of the work, the
number of copies reproduced, or the fact that it appears on a textile material or
textile product. The potential availability of protection under the design patent
law will not affect the registrability of a work of art, but a copyright claim in a
patented design or in the drawings or photographs in a patent application will
not be registered after the patent has been issued.

(c) If the sole intrinsic function of an article is its utility, the fact that the
article is unique and attractively shaped will not qualify it as a work of art.
However, if the shape of a utilitarian article incorporates features, such as
artistic sculpture, carving, or pictorial representation, which can be identified
separately and are capable of existing independently as a work of art, such
features will be eligible for registration."

It is submitted that this review of Office practice shows that the "utilitarian"
considerations of -statutory copyright protection should apply to a type face,
to a type font, and to typography when presented in information-conveying
combinations; and that these works sh.,ld not be excluded on the basis of a
definition embracing only objects which convey something other than their
appearance. The Office practices were designed to establish registration criteria
for objects which are both useful and attractive, and their rationale applies
equally well to objects whose use is their appearance.

With regard to utilitarian objects, the review of Office practices suggests several
persistent patterns. First, for many years the Office has shown readiness to reg-
ister technical drawings or blueprints, even if the object depicted is a utilitarian
one. Second, there have been fluctuating requirements as to the amounts of
original artistic authorship necessary to support registration. Such changes are
effected within the Office, even in the absence of legislative or judicial directives.
Finally, there has been a gradually increasing Office recognition of dovetailing
between copyright and design patent domains, but a faltering hesitancy to enter
the realm of industrial designs, and.a persistentiefusal to register as works of
art objects whose shapes are determined primarily by their utilitarian function.
D. Administrative conclusions

If "typography" is considered to embrace a type face, or individual letter,
a type font, or assortment of type characters in one style, and typography, or
the arrangement and position of type on a prii.ted page, these elements may be
analyzed individually to suggest an Office policy on their registrability.

The analysis for each involves first a decl1in as to whether the work is
utilitarian in the copyright sense. If it has no such aspect, its registrability may
be judged by the usual standards as to whether it possesses a sufficient quantity
of original artistic authorship.

If it does have a utilitarian aspect, different quantitative standa..s apply.
Courts have never enunciated satisfactory criteria for determining the registra-
bility of a useful but attractive work. Generally, in considering utilitarian ob-
jects, the Office follows the policy set forth in Nimmer's trtatise on copyright.
"The basic question then is whether the object can be considered a work of art ap-

. 37 C.F.R. i 202.10. effective August 11. 1950.
1u 37 C.F.R. 1 202.10, effective June 18, 1959.
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plying the historical and ordinary standards. Where the question is close the an-
swer may turn on whether the shape or form of the object (as distinguished from
its intended use) is dictated primarily by aesthetic or utilitarian considerations.
If it Is the former then the resulting work may be considered capable of constitut-
ing a work of art and hence a work of artistic craftsmanship notwithstanding a
collateral utilitarian function." '

In either case, the analysis involves a description of the nature of typical
authorship for each kind of "typography," a review of legal and administrative
precedent, and a suggested Office practice with corresponding consequences.

1. A type face
Registration for the single type character is not the primary concern of today's

applicants. They seek protection for entire fonts or new styles of type, possibly
because they recognize that the alleged originality in most new commercial type
characters is not readily apparent when the characters are viewed individually.
Aside from the ornate type character, which has long been registrable if it con-

-.tains sufficient original authorship to constitute a work of art, each new letter
typically bears a strong resemblance to extant characters. Hence, even apart
from characters' utilitarian 'aspects, they probably do not contain sufficient
autf'orstlip to be registered as works of art. But individual characters are
a liably utilitarian objects in that they are devices by which information is
communicated. As such, a character would be registrable under Office standards
as a work of art only if it contained more than a minimum amount of original
and separable artistic authorship, and if its shape were not dictated primarily by
its function.?2 This category does not embrace the "ordinary" new commercial
type characters whose copyrightability is the focus of this paper.

This absence of substantial quantities of original authorship in individual
type characters designed for commercial printing use stems from the designer's
salient goal: to create a readable font. It seems that most research in type
designing is concerned with legibility. "Legibility research in printing is con-
cerned with the efficiency of the visible word. So, too, is the practice of typo-
graphical design." '" Within tile narrow confines of width and height (set size
and point size) dictated by standard printing machines, t3pe designers aim to
create more readable fonts. Each letter must blend with the others, so that the
overall appearance of a font may be appealing; but the aesthetic appeal of an
individual character or indeed of an entire font is clearly secondary to itb
readability.'

Although designers aver that each new character is different from those
already in existence,"' the changes are quantitatively very small, typically involv-
ing a slightly different location for the widest an,' narrowest points of a par-
ticular letter, whllich changes the overall shape or appearance of the letter. The
height and width of letters for commercial fonts are practically dictated by the
Anglo-American Point System, standard set sizes, and extant printing machines.
Within very narrow confines, a designer may vary .the character, subject to his
judgment of its legibility and salability.

Usually, in addition to the dimension and scale restrictions, the new letter's
shape is limited in that it must be simple enough to be used on high speed
presses, easily readable, adaptable to other character. in the font, and sufficiently
similar to existing models to appear familiar to the reader.u° The differences
between standard sized individual letters in an old and new newspaper type
font, for example. are barely perceptible to the untrained eye, tlloughll industry
spokesnlan claim they are easily identified by those in the trade." '

Probably, even in the unlikely event that a type designer created new non-
ornamental characters for use in the publication of linitedl editions on a hand
set printing machine, such letters would be only ,lightly different from exibt-

12S 'M. Nimmer. Copllrights Sec. 19.3 (1970).
-:~ See Copyright Oficce Regulation 1956. infra p. 37.
2I-I. Speiencer. The Visible Word 6 (1908). The meeting on Janary 27, 1971, confirmed

tLUs practice with respect to the Company's type design aims.
12o Interestingly. one source asserts that some comniercial letters are "beautiful and

right" and possess an aesthetic ounalit Independel't of their functlon. Scottish National
Gallery of MIodern Art. ThIe Art of The Lcttcr (1970). Even if this were true. it would not
be dctermlnative of the question of registrabillty, for that is determined b3 quantities of
authorship rather than by ouall'y or aesthetic appeal.

Sleeting August 19, 1970.
Wo These points were emphasized at both meetings, see gencrallu II. Spencer. The Vtseble

Word (1968).
ul Meeting January 27, 1971.
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ing ones, since each was designed above all to be legible? Though Ithe letter
may deviate from standard dimensions, its size alone could not qualify it as
sufficiently original, since statutory protection would cover its reproduction
in any size.

No instance has been found either in the courts or in the Office where the
copyrightability of an individual character of the sort discussed here was
proffered. The cases which spoke of typography, such as Ricordi, -iShulinger,
and Amplex, did not concern original individual characters in the sense here
considered. Rather, they involved standard alphabets and punctuation' marks
whose protection was not at issue. The claims there were found on allegedly
original arrangements or presentations of standard elements, viz., the typo-
graphical appearance of the printed page. While Deaclee admittedly involved a
work some of whose type characters were allegedly original, (though probably
not ornamental in the Dutton sense), the court's opinion didn't discuss the
question of protecting them by copyright, since plaintiff expressly waived reli-
ance on his statutory copyrights.

Clearly, if a standard sized type face, without other embellishments, scroll
work, or intricate design, were submitted, Office practice to date would demand
refusing its registration as a work of art. Apart from any utilitarian consider-
ations, such a letter would lack the requisite amount of copyrightable author-
ship to support registration. Both Judge Hand's dicta in Rfcordi and M. NSmmer's
treatise on Copyright admit of the non-protectability of some types of "ordinary
typography" as works of art. If these statements are accorded any validity they
must point to the unavailability of statutory protection for an individual com-
mercial type character of the non-ornamental variety.

From an administrative point of view, it would be unwise to buck judicial
and scholarly opinion, industry assumption and long-standing Office practice
to reverse Office policy on the registration of such works. Too, a claim for such
an individual type character would be extremely difficult to examine. Without
comparing it with prior art (which the Office as a matter of course does not
do), the average examiner would be unable to determine whether a given work
contained substantial amounts of original, copyrightable authorship.

Finally, because the image of a type face is almost inextricably entwined with
the letter it represents, and because individual letters are arguably utilitarian
objects, the courts rather than the Office should interpret the Copyright Law
to determine whether its work of art protection extends to individual type
characters.

Courts are available to proprietors of such claims. Ti_ Office might well
agree to register technical drawings for original letters, even of the non-
ornamental variety, in Class I, provided the application indicates that the claim
covers only the "drawing" and not the design. This would involve little additional
work for the typical claimant, since such drawings usually would be prepared
anyway as prototypes for the matrices."

The registration would give the claimant easy entrance to court in the case of
an infringement, and he would thus enjoy a judicial pronouncement on the
existeLce and extent of copyright protection for his work. A Class I registration
(as opposed to a Class G) would not necessarily prejudice his rights, since
courts hold that registration classification is irrelevant to determining the
extent of benefits accorded a particular work.' At the same time, a user would
not suffer from r presumptive validity burden in an infringement suit unless
he copied the actual blueprint drawings. Thus the Office would not be lending
its imprimatur to the broader protection generally accorded a work of art.

I recommend making Class I registrations for technical drawings of individual
characters because such drawings clearly contain :iginal authorship and their
registration would in no way reverse prior precedent, policy or practice; at the
same time, this practice would open an avenue to the courts, where the question
of the appropriate extent of copyright protection for such works should be
decided.

uSec the "Profile" on Giovanni Mardersteig appearing In the July. 1970 issue of the
"New Yorker" magazine. This printer has created a few fonts for use on his hand-set
machine. but the article describes hisl method of printing as a dying breed and says his
principal efforts %ere directed toward the resurrection of Renaissance ty.Npe faces. More-
over. there is no evidence that his designs vary In any readily recognizable way from
established fonts.

'133 'upra note 12.
's' See, e.g, the enduring controversy over whether registration for architectural blue-

prints protects against copying the flnished architectural structure.
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2. A type font
A type font consists of all the characters in a particular style of type. It is the

alleged authorship involved in the creation of adliittedly new commercial type
fonts which Y now, and X before it, seeks to protect by statutory copyright.

Registration of claims in type fonts, as contrasted with other kinds of typog-
raphy, is at once the most important from an industry point of view and the most
troublesome from a copyright point of view. Its importance rests in the fact
of the ease and frequency of competitive copying of :new designs within the
industry. The trouble stems from the fact that granting statutory copyright pro-
tection would fly in the face of traditional standards as to requisite amounts of
copyrightable authorship for works of art, and from the fact that statutory
protection might practically restrict the public's free use of public domain
information when printed in a protected font. It should be emphasized that these
comments on statutory protection for new commercial fonts of the X and Y
variety in no way preclude registration for individual characters or for fonts
which could be registered under traditional Office standards on the basis of their
extensive original artistic authorship. If a character's shape is determined
primarily by aesthetic considerations rather than legibility ones, and if it
possesses a substantial quantity of separable artistic ..uthorship, then it may
be considered for registration even though it function, as a letter, numeral, or
other communicative device. Such a work would usually be an ornate introductory
character or collection of them. It would not be a font for high speed printing
of the body of text of a newspaper or unlimited edition book. It would not be a
font which appeared to the lay observer to duplicate other extant commercial
fonts.

Commercial type designers contend that an original font possesses an "overall
aesthetic quality" stemming from the appeal of the interrelationship of all the
letters, shapes, and figures which comprise a particular font.'3 This quality, they
say, tranrcends the particular order of the letters (such as their presentation in
standard sequence, A through Z) and persists when the individual characters
are s-rambled or rearranged to form new sequential combinations. Tile fact that
a font contains all the components lor conveying information renders it a
utilitarian object in an even stronger sense than that in which a single character
may be considered utilitarian. This fact, coupled with the fact that the design
of a commercial font is principally determined by considerations of legibility,
renders the typical font unregistrable as a work of art. As %Nith individual
characters, it is conceivable that a font could be designed primarily for artistic
rather than functional purposes, and that it could contain such quantities of
separable artistic authorship that it would be registrable under traditional Office
standards for works of art. Ordinary new commercial type fonts should not fall
under this aegis.

This formula is in line with present Office practice and court pronouncement.
If the courts have not addressed themselves to the possibility of statutory pro-
tection for individual letters, neither have they considered the broader question
of copyright for a conglomerate of those of a particular style, in the form of
a type font. Scholarly opinion, for the most part, is equally silent. Nimmer
nmakes a general statement recognizing that "ordinary typography" is not copy-
rightable because it is based on the alphabet and thus lacks the requisite origi-
nality; but he decries the Regullation's proscription for "mere variations of typo-
graphlic ornamentation, lettering or coloring," citing Amplex and Shulsinger.
Judging from his citations, Nimmer's statenlent probably refers to what this
paper calls typography, rather than to type fonts. Otherwise, the statenlent must
be dismissed as unsupported, for neither cited case Involved original type
characters.

Absent any judicial authority in point, one recent writer assumed the copy-
rightalbility of original type fonts in the following perplexing statement; "It is
true that decisions of the courts of the United States on every level seem to be
uniform in the opinion that %a distinguishable % arlation in the arrnlgemient and
manner of presentation by reason of dark background, particular sie of letters
used, their spacing and arrangement gives the product Indendent authorship
worthy of protection against copying . . . and plaintiff is entitled to lan injunc-
tion restraining a completitor from copying such illustrations (tylpography)'
[Citing A.4plex]. I do not believe, moreover, that anyone 1will seiLously argue
against the copyrightability of revised material in the public dlmaill, or against

1x Meeting, August 19, 1970.
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the protection accorded illustrativ. originality of type fonts or illumination." "
Protection for type fonts is not this author's primary concern. He seeks copy-
right protection for typography per se, rather than for type characters or fonts.
Moreover, his observation on the copyrightability of type fonts is made without
authority against a background where the weight of past practice and present
policy p6int to opposite conclusions.

From a practical point of view, similar considerations to those warranting the
continued refusal of Class Gregistration for individual characters pertain here. In
the form in which the fonts are usually most widely distributed, a typical exam-
iner would have great difficulty recognizing the presence of substantial original
authorship. The authorship obstacle would be even greater if the font is conceded
to be a utilitarian object. Then, since it is an object whose form is dictated by its
function (legibility), and one which lacks substantial separable artistic author-
ship, it clearly is incapable of supporting a copyright registration. To cbange our
standards on this point would be to do likewise with respect to all utilitarian
articles with artistic shapes.

A more theoretical drawback to offering registration for a type font is that the
collective work for which protection is sought has no permanent, fixed form.
Prospective applicants seek protection for the font in whichever form the com-
ponent characters appear. Since copying is possible even from inked proofs, protec-
tion to be effective would have to extend beyond the matrix or grid stage to the
innumerable variety of forms in which the font is finally embodied on the printed
page.

Perhaps the salient argument against copyright protection for a commercial
type font is that it might create a corresponding restriction of free use of the
underlying reading material that courts have long sought to avoid. ' r' Non-protec-
tible underlying material might be kept from the public for a potential fifty-six
year period unless the user was both aware that the copyright notice protected
only the font and unless he was willing to transcribe the entire body of material
into an unprotected type style.

Should a proper case ever reach a court, it might conceivably avoid such a
result by creating an implied-in-law license. but would the Office want to foster
such a possibility with its concomitant restriction of_4refThaditional bundle of
rights implied in a statutory copyright ? 1

On balance, it seems that the regrettable plight of the commercial type font
designer should not be alleviated by Copyright Office agreement to register his
fonts as works of art. Particularly if we agree to consider registration for techni-
cal designs of the individual characters, the door to the courts is open to the
designers; and it is the function of the courts, not the Office, to balance the
considerable equities at stake here.
S. Typography

Finally, we must consider the advisability of modifying Office practice to con-
sider registration for specific typography or the arrangement and presentation
of type characters (whether or not the characters themselves are new) on the
printed page. This is one issue on which courts have provided some direction.
They have set boundaries beyond which no protection is possible unless precedent
is ignored. Thus, aside from the extreme Grote Press opinion.' and dicta in the
Bailey case,'" the only unfair competition protection available is that founded on
misrepresentation, providing secondary meaning can be established." RicordC
may leave open the possibility of cor'.mon law protection surviving publication
if the work contains a specfic reservation of rights in typography, but at least
one authority attacks the validity of this position.'

"N F Jehle. "Typographic Copyright. Public Domain and Unfair Competition." 1 Schol-
arly Publishing 255 at 256 (April. 1970) (emphasis added). The copy gives no indication
of the author's profession or legal training. If any.

37 See, eg., Judge Hand's opinion In the Rlcordi case discussed supra at p. 10; See
generally P. Goldstein, "Copyright and the First Amendment," 70 Columbia R. Rev. 083
(1970).

Is Registration for ornamental ,:haracters would not involve a comparable restriction
since such fonts would not be used extensively for high speed commercial printing.

M' Stupra note 42.
4O Stupra note 44.
"I 190 F. Supp. 381. 389-91 f2d Clr. 1952). The availability of the INS kind of mls-

npprnpriatlon Protection has been negated by the Desclee and Rlcordi cases. 100 F. Supp.
381. 388: 194 F. 2( 914. 916.

IO I. Nlmmer, Copyrights Sec. 33 (1970).
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From the point of view of possible stac.,;ory, protection we find that though
mere pagination is not protectible for want of originality,"' at least one co,'rt
has indicated that the typographic arrangement and presentation of pub.c
domain letters may be protectible." Another court, by analogy, has said the same
thing with regards to the presentation of colors.'"

Thus, it seems likely that the Office should change its practice in response to
these cases and consider registration for some apparently original presentations
of type characters, so long as the clain :early extends only to the arrangement
and not to the underlying material and so long as the arrangement represents
more than a mini.num quantity of original authorship. This is the narrowest pos-
sible reading of Amplex and would practically preclude registration for almost
everything other thaa that type of advertising presentation where no content is
conveyed and where the arrangement is not a standard one.

In most cases where context is conveyed by word or number groupls of type,
it could be argued that the layout is functional if it seems designed to aid legibil-
ity rather than to appeal to the aesthetic senses. In this event, the layout would
be registrable only if it were clearly not standard and contained a quantity of
original copyrightable authorship. For example, if the words of the Declaration
of Independence were presented in such a format that they appeared on the page
as a portrait of Thomas Jefferson, the :,crk could be considered for registration
as a work of art provided the application Contained a statement limiting the claim
to the original arrangement. The registration would not include the information
content of the Declaration (i.e., the verbal expression) or the style of type in
which it was printed. '" The vast majority of applications (if any) based on
typography (in the narrow sense of the term) would be rejected for want of
sufficient original copyrightable authorship.

This policy follows recent Judicial dictates without contradicting the Office's
earlier Strauss study on copyright protection for type fonts and typographic
arrangement. At the same time, it is admittedly open to criticism for inconsist-
ency. If obviously standard objects can be copyrightably arranged, why can't
public domain text also be registrable?""7 The only retort would be that when
type characters are not presented in word-forming combinations or other informa-
tion conveying manners, they are not utilitarian and need not possess a quantity
of separable artistic authorship in order to be registrable under present Offlce
standards. This formula would reflect the Office's policy against restricting the
public use of wvhat might be public domain information or expression by register-
ing a copyright in the type in which that information is printed. "' It does not
offer as broad copyright protection as that sought by Professor SNimmer. "... [o]ne
who reproduces a public domain work In original typography should be able to
obtain a copyright upon such a derivative wcrk so as to preclude others from
photographing the pages of the work even though such copyright will not preclude
a copying of the words as distinguished from the typography." 149

But ir. view of Nimmer's analysis of the case law as saying that "once a work
lhas entered the public domain no common law copyright or statutory copyright
,protection may be claimed for the typography as such, so that the work may
thereafter be photographically copied," o0 it seems the orty practical Office prac-
tice. Where the risks to the public users would 1,e so high in restricting the ma-
terial by granting registration, the Office should not undertake the burden of
determining xwhether the underlying information is public domain and when

"43 Ergers v. Sun Sales Cornoration. 263 Fed. 373 (2d CIr. 1900).
44 1.94 F. Supp. 2R5 (F:.D. Pa. 1960).

"s 294 F. Supp. 545 (S.D.N.Y. 1968).
'I An analogous case, presenting text from the Bible as a portrait of Jesus, arose In the

Arts Section within the past three years. It could not be located at the time of this
writing.

147 Jehle. for example, argues for across the board copyright protection for the "skill and
awareness" Involved In "the selection, setting. arranging. and presentation of type styles
to enhance the printed work." Jehle. sunra note 130 at 255. He admits that he is without
"lecnl hasis" In seekine such protectlon. Id., 256.

14s Without addressing himself to the possible restricted information ramiflcations.
Xehle suggests that protection for the publisher's typography be obtained by statutory
recognition of ". . . the existence of a 'work product.' apart from the expression of Ideas
hv the author. which will be protcctedl after the content itself (expression by the author)
falls Into the public domain. Id., at 258."

Jehle continues. "Inclusion of recognition in a statute relating speclficallry to unfair
competition In the reproduction of another's topography. or a recognition that the cony-
right of the 't.nography' can survive the relinquishment of the copyright covering the
author's expression. may be the only salvation for the original publisher In the face of
pirating made possible by new technology."

Ibid.
m1 Nlmer supra note 98. at 33.150Ibd. (footnotes omitted).

57-786 o - 76 - pt.2 - 33
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it became so. Unless the courts at a later date command such an investigation,
the Office should not volunteer it.
4: The regulations '

If this standard is adopted as Office practice, the reference to "typographic
ornamentaton" might be deleted from Regulation 202.1(a), leaving the pro-
hibition against "mere variations of lettering or coloring; mere listing of in-
gredients or contents... ." That term is confusing in that "typography" usually
refers to the arrangement or appearance of type on a printed page. As used here,
it seems to refer to the ornamentation of a single letter, yet it has been inter-
preted by the Office, and presumably by the public as well, to embrace a type
face, type font and typography. Since the proposedpractice cannot be succinctly
expressed in the context of this Regulation, since.the prohibitions outlined in it
are not intended to be exhaustive, and since the proposed practice would not
deviate from our general standards for works of art and utilitarian objects, the
deletion need not be replaced by a new statement. Moreover, since the term
"typographic ornamentation" is ambiguous, its deletion should not mislead the
public to any conclusions wlth respect to the registrability of a type face, a type
font or typography.

In the alternative, since the General Counsel believes the Regulationl should
make some mention of the noncopyrightability of typography as authority for
Office rejections of claims, the Regulations might be revised in accord with a
newly drafted set of Office practices.

IV. CONCLUSION

Ordinarily commercial printing type designs of the Y and X variety have never
been and are not now registrable under judicial aild Office standards of copy-
rightability as works of art. They are primarily utilitarian objects or devices for
conveying information, and in the typical commercial design the shape of the
individual character and of the entire font is determined by its legibility function.

The Office might offer registration for technical drawings of the characters or
fonts in Class I, with an indication on the application that the claim extends only
to the drawing. Such registrations would be in line Althl our practice for other
utilitarian works and would at least give the applicant an entry to court where
he could test the validity of his claim to broader protection.

This formula does not preclude registration as a stork of art for a type design
which is so ornamental that it possesses a quantity of separable artistic author-
ship capable of supporting a copyright registration. Such a design would differ
recognizably from "ordinary" commercial designs, and its shape would evidently
not be determined by its function of legibility. It would probably be too intricate
to be practically useful on high speed presses used for mass production of printed
material.

Typography or layout design is likewise -incapable of supporting a registra-
tion unless it possesses a sufficient quantity of original artistic authorship.
Hence, if the layout portrays informaton-conveying printed text, it would be
considered only in the unusual event that it contained more than a minimum
quantity of separable authorship. A layout whose outline constituted a recogniz-
able picture might be such a case. If the layout contains no i.;ormation-conveying
groups of symbols, it need only be recognizably original and not standard to sup.
port a copyright registration. For any registration made in this category, the
corresponding application should clearly Ildicate that the clhim extends only to
the original arrangement of public domain elements.

I suggest that the above practice be outlined in an Office I.D., and that the
current Regulation's reference to "typographic ornalentation" ble ueleted from
Section 202.1 (a) or be revised in accordance with a newly drafted Office prr tice.

EXHIBIT E
THE AMERICAN INSTITUTE OF GRAPHIC ARTS,

New York, February 7, 1975.

NOTE TO TllE EDITORIS
Enclosed is a Statement of Position of the American Institute of Graphic Arts

concerning typeface design protection. 'TV.s issue, Its you know, is currently

"' At a meeting on August .30, 1972, to review this nt,,er. General Counsel Goldman
expressed the opinion that some mention of the noncopyrlghtability of the material under
discussion should be included in the Regulations as authority for Office rejections. He
suggested that the Regulation n question be reviewed followiLg the drafting of new
Office practices.
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under active consideration in the Copyright Office. The Copyright Office has held
hearings on proposed changes in typeface copyright regulations.

On January 7 the AIGA sponsored an open forum to air the various view-
points. There was active audience participation by AIGA members and guests.
This Statement of Position is an outgrowth of that meeting. It has been sent to
Ms. Barbaria Ringer, Register of Copyrights, and is for immediate release.

att: AIGA Statement of Position regarding copyright of typefaces.

THE AMERICAN INSTITUTE OF GRAPHIC ARTS,
New York, Februari 3,1975.

STATEMENT OF POSITION-TYPE FACE DESIGN PROTECTION-THE AMERICAN
INSTITUTE OF GRAPHIO ARTS, BY KARL FINK, PRESIDENT

The American Institute of Graphic Arts numbers among its 1700 members both
typeface designers and typographic consumers-graphic designers and graphics
production people who design with and specify typography. In the current con-
troversy over type design protection, the Institute has two concerns:

1. To exercise its influence and offer help to seek a solution which will, insofar
as possible, serve the needs of the graphic arts professions.

2. To help create a climate in which type designers can work both creatively
and with adequate recompense and in which graphic designers can be free to
select type faces on the basis of appropriateness and aesthetic considerations
without fear of legal entanglement.

AIGA is composed largely of creative people working in graphic communica-
tion, publishing, advertising, promotion, signage and other manifestations of
visible language-a broad representation of the users of typography.

To us, type is a vital part of the communications process. It is a means of
creative expression. In our opinion, the outcome of current discussions will be an
important factor in determining the future visual quality of American com-
munication. it will most assuredly influence the future of typographic design in
this country. It can help create conditions that nurture and support creativity or
conditions that stifle creative thinking, experiment and innovation.

Most of us in AIGA know a great deal about type and its uses and little about
legislation and its enforcement. Accordingly, in stating our views on the matter
of type design protection, we will stick to our own area of expertise. We will
state our needs, express our opinions on what is best in the way of a climate for
producing good work, voice our concerns, points to pitfalls, and mention moves
we believe would be detrimental. We make no recommendations as to what
legislation or other governmental action will best achieve our goals.

However, we will, if asked, supply information and advice to legislators and
Copyright Office personnel, will work wXth them in developing a system that
satisfies the needs of graphic designers, we will lend our support to rulings or
'egislation which is consistent with those needs.

A typeface is a unique creative work which merits government protection
against unauthorized copying. It is as dt.erving of such protection as a novel, a
poem, a so;g or a drawing. After examining the options, we think that it can fall
within the purview of amended Copyright Office regulations. But we prefer to
state conditions and let others decide how best to do it:

1. We would like to see universal licensing of typefaces to all legitimate manu-
facturers. We consider it healthy to have type faces obtainable from more than
one source, provided there is good quality control. Because type face designs are
unique, they must be meticulously and accurately reproduced. Their extension
to matrixes or grids for equipment other than that for which they were originally
designed is to be carefully controlled by the original designer or design team.
Only with this kind of quality control, which insures compatibility, can designers
specify type with the assurance that their finished designs will reflect their
graphic plans.

2. Because type faces are designed-and selected-by name, AIGA feels that
any copyright or design protection system must cover both design and name.
AIGA welcomes liel .Ig of type designs among a number of marketers. How-
ever, for the protectiuoA of users of type, we believe that the name for a type face
must be recognizable and that the configuration of the type to which the name is
assigned must be constant. Name and design should not be separable.

3. We are told that a possible effect of a change in copyright office regulations- -
albeit a remote one - might be that an Injunction could be obtained against print
ing of a bock because the type in which it is set is of questionable origin-an
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unauthorized copy of a protected face. The author, publisher and printer would
thereby become victims and suffer financial loss in a dispute between marketers
of type fonts. We also understand that specific legislation could preclude such a
circumstance.

Should typefaces become copyrightable, we feel there exists a temporary
solution to this problem: book manufacturers could simply limit their designers
and printers to use of 'type faces in the public domain-all faces that were stand-
ard prior to a change in regulations-until any danger of disruption of produc-
tion schedules is eliminated by legislation.

4. AIGA wants to be certain that the costs of type composition remain rea-
sonable-that a royalty and licensing system will not inflate rates unfairly.; it.
also wants to be sure that any royalty or license charge wvill be collected only
once, when the font or grid is-sold. Moreover, we would oppose any change which
placed restrictions for use of composed letters on the graphic designer, who must
be free to alter or adapt as special graphic needs dictate.

5. There are obvious problems in determining whether a specific type face is,
in fact, sufficiently original to merit granting of a copyright or in determining
whether a type face is sufficiently like another to constitute an infringement of
copyright. The differences which distinguish one type face from another are
often subtle or minute; they might well seem insignificant to the layman. Yet
these differences often prompt a designer to specify one face and reject another
that seems almost the same.

To overcome this difficulty, and to minimize the amount of litigation that will
inevitably result from copyrighting of type faces, AIGA recommends formation
of an advisory group of typeface experts-specialists who understand the signifi-
cance, or lack of significance, of differences in letter forms. This typographic panel

lould have Several functions:
'a. To serve as an advisory group to the U.S. Copyright Office and to legislators

in promulgating effective typographic design protection laws and regulations.
b. To help establish criteria of originality (not aesthetic value) by when copy-

rightability or protectability of type faces can be determined on a regular basis.
'o. To clarify, mediate or arbitrate disputes involving typeface designs. To serve

as experts in mediation, arbitration or litigation.
.We believe that an effective system of type design protection will foster more

and better type design in this country. Arguments to the contrary seem to stem
from fear and from the automatic tendency of business to resist,assignment of
additional powers to government bureaus. While the ,process of protection will
require study and periodic refinement, we believe it will turn some fine American
designers toward a challenging area in which they have not been able to afford to
work of recent years. This will almost automatically follow when type designers
are paid for their effort in proportion to the success of their product.
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Now on )Zeg xew taler photocomp cquipment AuEriga a new letterform.

Matthew Carter has devised a new
?XS IS D ARCF COVER OPIS' roman letterform babed on gothic structure"ft.R DTRECTION" L'SIJE
O? M';ICH., 19/111 P~ULTYSIMD and logic: Auriga.The largeand simple forms
BY IA.IERTISIlir TRADE PULIC, jfIOS, normal to sanserifs bring a deliberate
IN:c., 19 ,l. 4L ST., ISE¥ 'ORK, simplicityandspaciousnesstothetraditional
N.Y. 10336 roman. The figure-ground relationship of

these large shapes and small block serifs
provides visually interesting letterforms in
display. It unites the wordshapes in text.
Auriga's structural innovation provides sound
legibility by simplifying detail. Less is more.
Auriga is truly a state-of-the-art typeface, the
latest typeface on Mergenthaler's latest
photocomposition system.

COQU$& ceos IJ !ilj? HMNU hmnu
·BRDGP rft 142 TFEL agdpqu VWXY kz
AKZ967 S3580 "' wy .,;:

COQU$& ceos i !ilj? HMl1NU hmnu
BRDGP ft 142 TFEL agdpqu VWXY kz
AKZ967 S3580 ' vwxy .,;:

C3QU.1$& ceos -JT !iTj? ET6INE hmEr
B1GP r- 142 TFEL agd~pqu VX'ZY k
A]Z967 S3530 if 'rJr .F;:

Typeface copyrightl1974, Eltra Corp.

ror a comprehensive specimen of
the Aurila family of typefaces contact
Slc-- Byers, Typographic Development Div.
Mc..,mnthaler Linotype Co, }' 0. Box 82,
Plainview, New York 111303; or telephone,
area code 516, 69,-1300, cxtension 385.

EXHIBIT F
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Excellence in typography is the result of nothing more than
anattitude. Its appeal comes fromtheunderstanding used in
its planning; the designer must care. In contemporary advert
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AMSTER & ROTHSTEIN,
COUNSELORS AT LAW,

New York, N.Y., July 18, 1975.
Hon. ROBERT W. KASTENMEIEB,
Room 2232,
Rayburn House Office Building,
Washington, D.C.

DEAR MR. KASTENMEIER: I want to thank you and the other members of the
Committee for the opportunity to present our views on the typeface is.:ue during
the hearings conducted on July 17, 1975.

At the end of my testimony, you inquired Whether Mr. Irwin Karp of the
Authors League of America and Mr. Alan Latman, in their testimony at the
November 6, 1974 hearings before the Copyright Office, me ely expressed opposi-
tion to change of the Copyright Office Regulations, or whether they also spoke
against creation of exclusive rights in typeface designs under the Copyright
Laws generally.

I have reviewed the transcript of their testimony and enclose a copy for your
use. It seems clear to me that both Mr. Karp and Mr. Latman opposed the creation
of exclusive rights in typefaces under the Copyright Laws, whether effectuated
by regulation or legislative action. From their statements, this would include
Title I of H.R. 2223.

Specifically, Mr. Karp stated at page 83 of the enclosed text:
"The League believes thai. type designs and fonts for the printing of books

and magazines do not, and by their nature cannot, meet the requirements of
copyrightability. The extension of protection to these tools of book publishing
would be self defeating, creating unacceptable risks in the use of any variations
from the countless presently available designs which are in the public domain."

Mr. Latman stated, at page 99 of the enclosed text:
"My clients share my view that creative designing deserves its reward, and

that very often federal statutory protection is necessary to achieve that reward.
At the same time, my clients and I believe that copyright is not the proper
vehicle for protection of type face designs, and that the established practice of
the Copyright Office is well-founded."

I do not believe that Mr. Karp addressed himself to the inclusion of typeface
designs under potential design legislation (such as Title II of lI.R. 2223). I read
Mr. Latman's comments as suggesting that Title II , ould be the appropriate
place to consider this issue.

Again, I cannot purport to speak for Mr. Karp or Mr. Latman, and urge that
you read their own statements.

I am taking the liberty of forwarding a copy of this letter to the other mem-
bers of the Committee and counsel in the hope that this clarifies the point which
you raised.

Very truly yours,
DANIEL. EBENSTEIN.

EXCERPTr FROM NOVEMBER 6, 1974, COPYRIGHT OFFICE HEARINGS

Mr. Solo. Yes, you are right when you say I am pushing design patents. I feel
that they have not been explored to the fullest.

Ms. RINGER. My final question is, have you looked at the design legislation
that was evolved several years ago and is now hooked onto the Copy right Re% ision
Bill?

Mr. SOLO. Yes, but it's only hooked onto the bill, it doesn't exist. And who knows
when the bill is going to be passed. Yes, that design legislation I find very inter-
esting, and probably is the answer. But all of these same points about examina-
tion and classification and the availability of public search and so on, still apply,
I think, to the design bill. I mean, there would ble the same problems.

Ms. RINGER. I think that's probably true.
Mr. SOL. So I suppose that really is the thrust of my argument, and I would

push for design patent protection.
Ms. RINGER. Thank you. The next witness is Irwin Karp of the Authors League

of America. We will go on until 1;00. We're about a half hour behind our sched-
ule, but perhaps we'll want to go on.

Mr. KARP. Miss Ringer, my name is Irwin Karp and I am counsel for the
Authors League of America, which is a national society of professional w riters
and dramatists. The Authors League opposes the proplosed amendment to the Reg-
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ulations governing the resignation of type faces, fonts, and typography as prom-
ulgated in your notice of proposed rule making. The League urges the Copyright
Office to retain present Regulations and your interpretation of them, which have
been in effect (the Regulations) for at least 18 years, and reflect-the practice of
even longer standing.

The Regulation prohibits the registration of mere variations in typographic
ornamentation, lettering and coloring, and as the Regulation has been interpreted
by the Copyright Office, it prohibits the registration of faces and fonts generally,
and certainly those used for ordinary publishing of books and journals. At the
outset may I note that I c-n't apologize as my distinguished colleague Mr. Was-
serstrom did for repetition because I have the horrible feeling that repetition is
one of the few forensic tools left for us in this area.

Here we have a verv sound study completed by the Copyright Office only two
years ago, after all the relevant cases were decided, which concluded with, I think,
unanswerable logic that the Regulations are correct and at best subject to only
modest modification. We have a whole file of studies prior to that made by Mr.
Strauss and other distinguished scholars, and yet you've got us back at the
board here. What else can we do but repeat, is a question which I find difficult
to answer. And I learn that now you're having the author of the last memoran-
dum rewrite it and take the other side, which is an exercise in logic and perhaps
in legal training-but I'm not sure it is sound administrative practice.

In any event, we submit that the registration should not be allowed for, (and
I repeat this only for the purpose of making the distinctions which IMs. Oler made,
and which you pointed out again, Barbara) type face in the sense of design of an
individual letter, type font, the assortment of types of one size or style, or for the
typography in the sense of arrangement on the printed page. The League believes
that type designs and fonts for the printing of books and magazines do not, and
by their nature cannot, meet the requirements for copyrightability. The extension
of protection to these tools of book publishing would be self defeating, creating
unacceptable risks in the use of any variations from the countless presently
available designs which are in the public domain.

We also be:ieve that if any change ultimately ought to be made in the status
of publishing typography-font and face-it should certainly not be done by
the inflexible method of change in your registration regulations. Neither you or
the regulations have the capacity to cope with multitudinous problems that would
be created, some of which %Nere so plainly and effectively illustrated by Mir. Solo
just a moment ago.

You are not a legislator. You can only say yes or no. Register or not register.
And you can't mediate or modify the impact of that absolute judgment on many
industries and the whole process of disseminating information and culture in
this country.

Why do we contend that typography, especially publishing typography is not
copyrightable? First, the studies made for the Copyright Office, to which I
referred, concluded that ordinary type face and fonts are not copyrightable
material under the present copyright law. We think these conclusions are cor-
rect. There are no authoritative decisions holding otherwise. As Mr. Strauss
noted, the primary function of publishing type face is to present the text of a
book or article in a readable form. The design of letters in any font used for
publishing does not have an aesthetic function or independent standing as a
work of art separate from that primary function of conveying the author's work,
his sentences and paragraphs, his ideas and expressions.

Indeed as Mr. Strauss and MIs, Ol:r note, type that has sufficient decorative
value to stand separately as works of art probably could not be legible enough
for use in books intended to be read, nor as 'Ms. Oler has p,,inted out, could they
probably be produced by modern methods. Encyclopaedia Britannica put it this
way: "Typography is the art of printing. It has as its first object not ornament but
utility. The printer must never distract, even with beauty, tile reader from his
text. In the printing of books there is less room for individuality of style than in
the typography of propaganda." I assume by propaganda the Britannica probably
meant advertising.

I might also note, since we're prone to talk about cases, that a functional
analysis is not something strange to the Supreme Court of the United States. The
Rllpre!ne Court recently made a functional analysis in the case of United Art-
ists v. Telcpromptcr. I would dare.ay that were your Regulations changed and
clhallenged, as they undoubtedly would be, and we ended up in the Supreme Court,
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I wouldn't be surprised to find the court citing the United Artists case and ask-
ing you what you thought you were doing in the first place.

Publishing type designs are not independent works of art, not those created
for publishing books, or articles in journals, or any other printed material. They
are not created for the purpose of existing as works of art, and they are not
"consumed" as such by their audiences. Nobody buys a textbook because it is
printed in Bodoni rather than Baskerville. Nobody buys Heller's latest novel
rather than Mary McCarthy's bt¢zuse one is set in Caledonia and the other in
Cheltenlanm. If a reader wants Robert Lowell's latest book of verse, they will buy
it regardless of which of the innumerable clear and beautiful variations on public
domain designs are used in its composition. That is the functional analysis which
,Ir. Solo, I think, Was trying to make for you.

The MIergenthaler Company and other proponents of registration are not seek-
ing to protect type designs which are created to hang on museum walls. They are
not trying to prevent other people from reproducing copies to hang on other
museum walls. What they seek is a new power, not heretofore granted by the
courts or the Regulations, to prevent others from printing books N ith the 26 let-
ters of the alphabet, in a particular variation they claim to have "created". What
is probably really at stake here is an effort by one group of powerful competitors
to.foreclose competition in the providing of printing services and production by
its competitors.

The design of publishing type faces does not involvt. tthe authorship or origi-
nality required by the Copyright Act. The so-called new type face design is in-
evitably based on variations on one of the most fundamental of public domain
properties, the alphabet. We doubt that the courts would allow the Copyright
Office to impose obstacles on the use of that public donlain asset. The accumula-
'ion of type face designs in tihe last few; years, all in '..e public domain, make it
even more improbable that the courts would grant copyright protection to these
presentations of the alphabet which inev itably bear strong rebemblances to some
of the infinite varieties of type face already in the public domain. All of which,
if they are to be used for printing, must depict in recognizable form the letters
A, B, , et cetera.

Variations of allegedly new designs will inevitably be so trivial as to affront
the courts and to burden the Copyright Office with an impossible task of exami-
nation. Will a short serif in place of a :ong one lie sufficient variation from sev-
eral existing designs to entitle the "new" design to protectionism? Xf the new
design varies from existing designs only. in the placement of cross strokes, high
instead of middle, or the length of ascenders or descendeis, will that support reg-
istration or will that justify ;alidity in court, where the question would ulti-
mately have to be decided?

It is argued that the design of publishing type faces requires kill and an
investment of money, hence it is entitled to copyright protection. Ba many other
contributions to literature, art, scholarship and the film, to cite a few of the
media, also require skill, talent, the risk of funds, and are not copyrightable. The
crafting of quality paper and innk for example is also a labor inmolving these ele-
ments, yet these other tools for publishing co,pyrighted books are not in them-
selves copyrightable.

The most valuable contributions made by the greatest writers are the ideas
they introduce for the first time in their works. Yet ideas are not copyrightable,
no matter how much talent, indeed genlus, as required to produce them. The
facts unco ered by skilled, painstaking researeh, often at considerable expense,
cannot be protected from use by others unde' the Copyright Act. They are not
copyrightable.

The copyrighted filns of D. W. Griffith and other great innovators presented
to the public and other film makers techniques of the greatest artistic and com-
mercial value. The close up, the montage, the cut and the dissolve, each was a
brilliant, innovative, film technique. These were great artistic conceptions re-
corded on film, not ephemeral. Yet each new film technique was the product of
skill, imagination and creative effort of the highest order. None i. copyrightable.

There are many other examples. Joyce created a new technique for communi-
cating literary experience and expression, the stream of consciousness. It is not
protected lby lis copyright on lllsa.se.. Sherxxood Anderson or Gertrude Stein or
Ernest IIelaingua.%, depending on your choice of critics, Irought a revolution in
the u riting of d;alogue. Despite the talent whllich was required to reshape literary
technique, none of them could use the copyrights on their works to prevent other
authors from copying detail for detail these techniques.
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Our second point: The registration of type face designs is an almost obvious
self-defeating step which would create unacceptable risks in departing from the
large pie of public domain designs. By this I mean that if the purpose of register-
ing, and thus giving the Copyright Office's imprimatur of copyrightability to new
publishing type face designs, is to encourage the creation of new designs by the
various companies and designers competing in the marketplace; registration
will not have that effect. Not, certainly, in the field of b)ook publishing.

In reality, registration will have the opposite effect, with the possible excep-
tion of a very few large and powerful firms enjoying a dominant position in the
industry. Where they can use that power to profit from your amendment of these
Regulations.

In recent years there has been an enormous increase in the number of type
face designs. Accomplished, it should be noted, without the benefit of Copyright
Office registration or copyright protection. A 1952 text says almost 1500 faces of
type are in general use in the United States. In his monograph on the printing
industry, a recent publication, Victor Strauss noted. "no single printing plant.can
afford a full stock of all available types, nor would any individual plant have
sufficient demand for the thousands of individual faces and sizes in which type
comes." The point is obvious.

From this vast reserve of public domain faces and sizes, any book publisher can
select a great variety of unprotected designs to meet every conceivable need.
These can provide legible, handsome type for every taste, and given the secondary
and purely functional purpose of type face, there would be no compelling need
for a publisher, or his printer, to commission new designs. In fact, I might note
that there are substantial economic reasons right now why they shouldn't.

But in any event, in the face of these considerations, your recognition of copy-
right protection in allegedly nw de;gnos for publishing type faces, would surely
stifle their development. Why should a publisher risk the "opulence of retribu-
tion," as Judge Dowling put it in a recent case, by indulging the commission of a
new design? Why should he do this when it would open the door to the possibility
of an infringement suit with the consequent costs and burdens, even if successfully
defended? No less the threat of the panoply of remedies if he should lose.

If a new design is used, then some other outraged designer or powerful com-
petitor may claim that his copyrighted design has been infringed, pointing to
similarities of serif, width of characters, weight of face, length of ascenders and
descenders, or the placing of cross strokes. The suit may be brought in good
faith, based on-the imagined or actual similarities, both of which probably derive
on both sides from existing public domain design. But access and similarity are
enough to put the publisher to the costs and burdens of suit, preparation of
pleading, motions, pretrial proceedings and the like, even though they may
ultimately prevail.

All of this would be avoided if the publisher simply chooses one of the unlimited
number of suitable and well known designs already in the public domain. 'More-
over, the publisher avoids any risk of damages by completely eschewing new
designs, and sticking to the public domain faces. Finally, and this is most im-
portant to authors, both the publisher and the author avoid the horrible risk
that the publisher's designer has consciously or unconsciously-and it can happen
unconsciously with the same legal consequences-committed infringement in the
creation of the design. That could lead to the issuance of an injunction against
the further distribution of the book and its infringing type face, and indeed to
the destruction of all existing copies produced by the publisher in all innocence
and at great expense.

Authors could not afford this state of affairs. And all of these risks could be
avoided by not commissioning the creation of any new type face in the publication
of any book or journal, and in using safe public domain designb, drawing on that
vast and varied reservoir we already have. I can tell you that any author with
half a brain in his head would insist, by contract, that his publisher commit
himself not to use any new type face were these Regulations adopted. The risks
are simply so overbalanced and unacceptable as to make it sheer stupidity to
do otherwise.

Considering that the type face is not what the publisher is seeking to sell,
or the lpublisler is buying in the case of the book, there is no reason to accept
these risks. Type face is merely one of the tools used to communicate the work
itself, the author's book. The plubllisher has to assume the risk of infringement
on the text of a book, otherwvise he can't publish it. But he doesn't have to assume
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the risk of infringement on the type face, he can publish the book without
doing that.

In sum, on this point, I repeat (and I don't apologize for repeating because I
think it needs repeating many, many times before you finish considering this
proposed rulemaking), there will be precious few new designs used in the type
of books and journals, or other published works, if your Office adopts the pro-
posed amendment and the courts were ever to validate it.

I am deeply concerned by the rulemaking process because from my own bitter
experience in the past in litigation,.I know that the Copyright Office Regulations
are wrong as they can be, and I think some of them are very wrong as in the case
of the manufacturing clause, are self-fulfilling prophesies. This is a result of the
unfortunate fact that the court. are often too lazy to study the law themselves.
and bound to accept-not bound, but tend to sometimes accept what you people
say the law is. I only wish that you had displayed some of the persistence and
investment of energy that you've displayed here in restudying your position
on the manufacturing clause. You would have done a lot more for the cause of
creativity in this country..

Our next point concerns the impossible task of exal;v;.,g. We've already noted
'ne vast panoply of existing type face designs in the public domain. The Copy-
right Office proposes to examine applications for registration of new designs.
The rule making seems to suggest it may, and as Ir. Solo points out. it probably
should. It faces an impossible and costly task. We uould be lea.. concerned about
this aspect of the problem were it not for the Copyright Office's intention to
make authors pay for the escalating costs of its operations, through onerous a.ld
unfair increases in registration and reneual fee.s. These increases u hicll you are
demanding of the Congress, in bills you've introduced in both houses. will fall
lunst lteail ttin poet:, shoLt stol3 %kiterl and authors of articles, and of other
works who must register and renew many separate copyrights and shourt pieces
every year.

The amendment of the Regulations, as I pointed out. is a completely unsuitable
means of changing the status of type face designs. 'Under its Regulations the
Copyright Office can really only recognize that a work is copyrightable or not
copyrightable. If it chooses to recognize the copyrightaiiliti, it cannot prescrile
substantive conditions for protection, or change rights and remedies granted by
the Copyright Act. If type face designs are recognized as copyrightable. the pro-
prietors of those copyrights would be entitled to enjoin publication or further
distribution of the book set in the infringing type, even though the author, the
proprietor of the copyright in the text, and the publisher had no connection with
the making of the design or even its choice.

Copyright Office Regulations cannot prevent these remedies from being im-
posed, if the typeface is copyrightable or the registrations recogniz'e it as such.
The Copyright Office simply cannot assure authors that suit is ill not be brought.
or that courts would not grant these remedies once they're accepted. All the
protestations which you have repeated on behalf of those prtposing the alnend
ment, that no one would ever think of suing arc only ridiculous. Anybody echo
has iread the history of copyright litigation knows that plenty of people of good
faith bring copyright suits, and I daresay had we recorded their conversations
in proceedings such as these before copyrights ;ere extended in a particulal
medium, we would have heard similar protestations.

Irn any event, legislationisn't written on the professisns of bona fide goodwill
on the part of those who seek a poi er. If they're not going to exercise the pu"ler.
why do they want it? Obviously it's sought in order to be implemented, anld it
will be implemented by litigation and by the imposition of these remedies.

In short, if the courts (should you proceed wTith your determination to change
the Regulations) accept the Copyright Office's opinion-even though it were
erroneous-that typeface had suddenly transformed itself into a cop.yrightable
mate::al, authors and publishers would be faced w-ith serious risks xwhich the3
would nave to avoid by a very simple form of insurance %which totally destro.s
the whole purpose for which it is alleged that registration is new sought--namnely
encouragement of new design.

Finally, I'll make this very brief comment. If the Copyright Office reverses its
present interpretation and Regulations, and now holds that t.pefnce and t.lpe
fonts are registrable, copyrighted material. uie assume it u ould then have to take
the position that works which had entered the public domain could not Ibe dupli
cated by the unauthorized offsetting or photocop ving of any edition which xaas set
in a typeface design protected by copyright. In other words, although the copy.
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right orL the text had expired, if the copyright on the typeface remained in effect.
appropriation of that typeface by photocopying or offsetting would be copyright
infringement.

We look forward with the keenest interest to the dialogue on this question be-
tween the Copyright Office and the National Education Association. the American
Library Association, and the Association of Research Libraries. Thank you
very much.

Ms. RINCGE. Thank you. I hope you will send us the text of your prepared
statement.

Mr. KAsR. Yes.
Ms. RINGER. This will help us in transcribing. I think the only point I want

to make is with respect to the revision of regulations in general. It is very difficult
to change regulations once they have been in effect for some time, and yet it is
sometimes imperative to do so. There are areas where the law does change, and
where the regulations have to change with the law. I would suggest to you in
the strongest possible terms and I would make this same comment to the entire
room, that if you disagree with our regulations in any area, the vret, thing to do
is to challenge them and ask that we review them. Specifically, I would welcome
a challenge in the area of the manufacturing clause.

Mir. KARP. We certainly take that advice seriously. Let me saysone thing about
your comment on changing Regulations and the need to modify them.

You obviously are involved with a very serious collection of substantive ques-
tions. Now, these questions existed, if they existed, since 1967. From 1967 to 1974
is a period of seven years, and this was ample time in which the problem could
have been brought before the Judiciary Committees of the House of Representa-
tives and the United States Senate, which as you probably are aware, were
engaged in a study of the Copyright Act and its revisions.

Now, certainly something of this major importance was worth calling to the
attention of those committees as they engaged in the task of changing the law.
In fact, it's not too late for you to avoid the difficulties of this administrative
action, which I don't think is required in any event. by taking the problem to
Mr. Kastenmeier and Senator McClellan saying: "Look, I forgot about this
one; here's another problem. Do you or do you not think this type of stuff ought
to bp prntected by zopyright?" Then we and Mergenthaler Company can argue
it out before the Judiciary Committee. You will be relieved of all of these prob-
lems and all of this time consuming process. and the Congress which is really
supposed to make the law-and what you're doing is making law here-can take
the job in their hands as they go about remaking the rest of the copyright law.

Ms. RINGER. I don't essentially disagree with you; in fact I think I funda-
mentally agree with you. I would ask you, in return what is your feeling about
the design bill in this connection? I think that inevitably we will have' to discuss
both type face designs and design protection generally in the context of the revi-
sion of the copyright law.

Mr. KARP. Oh I don't mean to duck the question and I'm not going to. I would
rather leave to the gentleman who will follow me, who is an expert on the sub-
ject, an analysis of the design bill. He's the tall one with the beard. What I will
say is I don't think that any provision of any law should permit a man who
creates the 3,472nd variation on the alphabet in common use in this country,
to prevent others from publishing books by law suits because he claims that they
copied their variation from his variation.

MIs. RInGER. Thank you. It's ten till one, and I'll leave it to the next speaker,
who is Alan Latman, whether he'd like to start and break after ten minutes, or
whether we might break now and return at ten till two. All right, let's stop, and
let's try really to get back and started by 10 of 2:00.

LUNCHEON RECESS

Ms. RIsGER. The room has been rearranged a bit in the hope that you'll be able
to hear and see us better. We're putting the speaker at the end of the table now in
that he or she will be speaking more directly to the room.

The next speakers will be, in this order: Alan Latman, Warren King, John
Schaedler, Fulton B3rylawski, Howard Rockman and Henry Leeds. Mr. Leeds
has.asked that we break at the end of his presentation so that equipment, the
projectors and screens, can be set up. After him will come Matthew Carter,
Sandi Quinn. Joseph Gastell, Edward Rondthaler, and Mike Parker. Mr. Ephrwhw
Benguiat asked to be knocked off of the list since his points had been covered.
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If there is anybody else who wants to speak, please let the receptionist know,
and we'll work you in at the end. I think we can probably get done by 5:30 under
this schedule; let's hope so. Okay, Mr. Latman.

Mr. LATMAN. I guess I'm the tall guy with the beard. My name is Alan Latman,
I'm a member of the New York City Law Firm of Cowan, Liebowitz and Latman.
And although I am expressing my own views on the copyright question raised by
the Register, I represent two associations today. These are the International
Typographic Composition Association and the Advertising Typographers of
America, Inc. The combined membership of this group is about 350 small com-
mercial and advertising typographers throughout the country. I say small, because
I understand the average is well under $1,000,000 in sales each year of the mem-
ber companies.

My clients, who have been referred to generically this morning, are the "man
in the middle." As typographers they buy type fonts, traditionally from the same
people who sell them typesetting equipmern', to service graphic arts users, such
as advertising agencies, publishers, printers, public institutions, any dissemina-
tors of the printed word, and indeed, the public and industry in general.

JMy clients share my view that creative designing deserves its reward, and that
very often federal statutory protection is necessary to achieve that reward. At
the same time, my clients and I believe that copyright is not the proper vehicle
for protection of type face designs, and thatc the established practice of the Copy-
right Office is well-founded.

As the Register noted, this is the first occasion on .vhich the views of inter-
ested persons have been solicited in a more or less formal setting on a question
of Copyright Office practice. To the extent that this affords the Register an
opportunity to get a broader spectrum of views, this is of course to be
commended.

On the other hand, the Register may have already come to feel like the 6th
grader asked to give a book report on the book about penguins, who says: "This
book tells you more about penguins than you want to know."

What I'm really suggesting is that in raising the issues that have been raised
by any proposed change of these Regulations, there are legitimately raised issues
of economics, special antitrust considerations, compulsory licenses and things
too fearsome to mention. I have no particular expertise in either the technical
or the economic aspects of typography. I will accordingly focus on the matters
within my experience, namely copyright principles particularly in the works of
art field. I will, as I warned Dorothy Schrader I might do, and in the tradition
of televised activity recently, yield five minutes if I may to Mfr. Walter Dewv, the
Executive Director of the Advertising Typographers Association, who will ex-
plain, I hope, in a five minute nutshell why my clients are here, and wihy my views
on copyright coincide with their views on the realities of the marketplace.

I am accompanied not only by Mr. Dew but by .Mr. Cha'les Mulliken, who's
the Executive Secretary of the International Typographic Composition Associ-
ation, Mr. Charles Moore, immediate Past President of the Advertising Typog-
raphers Association, and lMr. Gordon LaFleur, who is the President of the In-
ternational Typographic Composition Association--all of whom are available if
questions on the technical aspects of typography or economic aspects are re-
oAired. Also we will undoubtedly take advantage of an opportunity to submit
some written views, if it appears appropriate.

As the Register knows, my interest and involvement in the field of protection
for creativity in designs dates back 20 years. This interest for a number of years
centered about my role as counsel for the National Committee for Effective De-
sign Legislation, an inter-industry ~group of designers and manufacturers and
their respective associations reeking new federal legislation protecting designs
against piracy. Tile efforts of this committee are indeed embodied in the bill re-
ferred to this morning, Title III of S. 1361, passed by the Senate two months
ago-and currently pending before the House of Representatives. This bill rep-
resents, in my view, the best thinking on an equitable and yet effective system
of statutory protection for designs of useful articles.

Now, of course, this morning I have not heard any of the proponents testify
orally. I have seen some of their letters and statements in favor of a change in
Copyright Office practice. From what I've seen, the proponents of change today
are really here for the same reason that the National Committee for Executive
Design Legislation went to Congress. Thle reason was and is that the copyright
law as we know it simply does not cover all designs of useful articles, even all
creative ones.
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There is, I have to interject, on interesti: : difference in the lineup of people
involved in the broad design efforts that -We ,r, .;-red to:and in the efforts today.
That is, without beating this to the ground, tespite being a tall guy I was a
David really, or representing David agai - _. Goliath in terms of seeking pro-
tection. It was the small people in every i-l,.stry who came forward, and it was
the big people in every industry who trie': to stem the tide. Now, apparently
the situation is somewhat changed today, and the proponents certainly are not
the little fellow.

Without suggesting that the Register should make up her mind on the basis
of who testifies and says what. I think the Register will agree that nobody in
this country has been more sensitive to the needs of creative people, no matter
what form, no matter how subtle the need, than Irwin Karp, and no society more
vigilant than the Authors League of America. So I find it extremely significant
that Irwin and the society, far from even remaining neutral on this issue (which
would normally surprise me if the rights of creators are involved), comes in and
effectively testifies against the change.

I said before that the design bill recognized the fact that not all designs are
covered. I parenthetically note something else which the Register is aware of,
and that is that those relatively few designs of useful articles, which do some-
how or other qualify as works of art, probably would get excessive protection
or inappropriate protection. So the National Commtitee for Effective Design
Legislation became convinced that a change in legislation was needed, and I
frankly think that today's proponents must follow the same route.

Indeed, I think that the special circumstances surrounding this particular
type of design make this particular type of design the least likely candidate I
can think of for any preferred treatment in the copyright law. Some of the rea-
sons have already been stated; I will just briefly note them. First, the function
,4i type face designs and the constraints resulting from that function. Secondly,
The fact that the ordinary observer, the cherished individual under copyright
lnw, is generally incapable or uninterested in making the kinds of visual or
atc-hetic distinctions that are implicit in a copyright system.

Notwithstanding my disclaimer of expertise in the field, t;hre are two facts
which are apparently uncontroverted, and which are so glaring and -so unique
that I think I ought to mention them. One is, as already mentioned even by me,
that type fonts are traditionally sold only by the manufacturers of the equip-
ment on which they're used. And secondly, that type fonts are not interchange-
able or compatible on different equipment. Maybe I'm too traditional in my
views on copyright, but in stretching for an analogy I suppose I would think of a
situation where let's say a phonograph record could only be played on the equip-
ment of a particular manufacturer. A copyright on the song would therefore
have meaning only if that manufacturer were to decide to put the song out in
that record.

Now, If one of the many close students of copyright in the room quarrel with
my analogy and say, ah hah, but there's compulsory license in records, then I'm
reminded of something else which I hope is nc: o: ne calling. Going through my
mind this morning with the references, paticu.rly Mr. Eaenstein's references,
to some of the forces at work in this thing, somehow the name Aeolian Company
came into my head--the company which, as everyone knows, was involved in
a concentration of music copyrights back in 1909. So I think maybe the analogy
does stick.

In order to perhaps give the rationale for my thinking, I'll be 'obedient and
answer the five questions in the notice of proposed rulemaking. The first is
whether type fonts as useful articles can incorporate original design elements
capable of being identified as works of art within the scope of the present copy-
right statute. The Copyright Office's attempt to construe the statutory term
works of art, particularly as embodied in useful articles, which is the sticky
area. is found in section 202.10 of the Regulations. Now, as correctly noted, in
question one. and I don't think controverted. although we have yet to hear all
witnesses, I think that type fonts are useful articles.

They function as mechanical contrivances to produce legible. effective words
on a printed page. Question one seems to me to echo subsection (c) of the
Regultion which .fr. Ebenstein read this morning. It is in this subsection which
the Offlce very bravelv attempts to draw the line hetween works of art deemed
enpyrightable, and other designs which, though attractive are deemed not copy-
rightable. The hallmark to protectibility of shapes of useful articles is the in-
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corporation of "features such as artistic sculpture, carving or pictorial represen-
tation which can be identified separately and are capable of existing independ-
ently as a work of art." Again, it is difaiult for me to think of any situation
which fits this description less than type fonts, whti the design elements are In-
extricably connected to the utility of the font in producing effective type-
something illustrated by earlier speakers.

More independence of appearance can be found, also as expressed by Jim
Silberman, in the shape of a piece of Jensen silverware for example, or an Eames
chair, or a Vacheron watch. However, none of these presumably is a work of
art within the scope of the present law. None of then., in the words of the
Rosenthal v. Stein case, "appears to be within the historical and ordinary con-
ception of the term art." This definition of course was the one that the District
of Columbia Court of Appeals chose to apply in Bailie & Fiddler v. Fisher when
it held that a phonograph record in the shape of a five pointed star is not a work
of art.

I would suggest that the shape of a letter of the alphabet is no more "art"
than a five pointed star. And although the notice in the Federal Register referred
to recent judicial developments, I do say quite candidly that I am not aware
of any cases that have significantly altered this approach. Since I'm not really
even sure exactly what developments are being referred to, I would appreciate
the opportunity to learn what they are and to have chance to respond and
comment on them.

The second question is the distinctions, if any, between calligraphy, ornamen-
tal lettering and type face designs for copyright purposes. "Ornamental lettering"
presumably involves pictorial or sculptural features which are separately iden-
tifiable and capable of independent existence as a work of art under the stand-
ards which I mentioned earlier. It therefore would be, I think, in sharp con-
trast to ordinary typeface designs and ornamental lettering may often be copy-
rightable. I understand, however, that it is impractical to create and/or market
a typeface design consisting of ornamental lettering and that, accordingly, the
problem is not a pressing one. But any way, that is my view on it. I may be
wrong on that.

I'm also not sure what is meant by the term "calligraphy" and I'm delighted
to notice that a calligrapher is on the program for today. It had always occurred
to me that calligraphy connoted beautiful handwriting. In the absenLe of hand-
drawn, ornamental lettering, I would think even beautifully shaped handwriting
is not really copyrigi,table-but I would like to give this matter further thought
if it is deemed of continuing importance.

Question three: whether a typeface design can by its nature incorporate the
degree of criginality and creativity necessary to support a copyright. This is a
little related to th2 first question, and I tL ak the negative answer that I gave
to that first question really leads to a negative answer. "Originality" involved in
producing an effettive alphabet--or even just an attractive alphabet-would
remind me for example of the effort to produce an effective fleurs-de-!is design
for a label. As the Register knows, this effort was found to lack originality, in
F'orstmantn Woolen Co. v. J.W. Mays, Inc. [89 F. Supp. 964 (E.D.N.Y. 1950)].

It is the nature and function of typeface designs, highlighted by Mr. Solo, as
well as the experience of the Office, that justifies the conclusion, In Section
202.1, that "mere variations of typographical ornamentation, lettering or color-
ing are not subject to copyright." I think that specification is merely an exaimple
of the basic principles that are followed in § 202.10.

When I say the function of a type face would seem to preclude copyrightable
creativity, I am not suggesting that variations are imposslible or attempting to
demean the efforts of people like my respected neighbor from Croton-on-Hudson.
N.Y.. Ed Rondthaler. But what I'm saying agatli is that it's very difficult to
think of an article whose appearance is more affected. if not dictated, iby its
intrinsic function than a typeface design. Ina be the elusive concept is the nature
of the function, because the function itself is a vioual f.nction. I think we per-
haps confuse visuality with aesthetics. The fact that it's a \ isual function doesn't
make it an aesthetic function.

The function of type face is similar, as Irwin Karl) mentioned, to the design
of the finish on paper, the color of a traffic signal, the reflector on a road sign or
lighting of a sculpture display-all of which are Very carefully designedl but
without copy,ightable creativity. And again, a. ,,oillted out, the very conmentions
that must be observed in the area of making an effective alpllablet recognizable
dictate the appearance to a remarkable degree.
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We are thus reminded not only of the temperature chart cases, but the printed
circuit boards, which I gather you folks are still being deluged with each year,
notwithstanding your policy. These are % ery attractive mazes. I have a very nice
slide which you may have given me at one point, Barbara. I usually project that
on the screen to students and ask what they think this is, ard I get all sorts of
projective answers. I think that a printed circuit board looks the way it looks
because of the circuitry involved. Typefaces look the way they look because
they're designed to produce recognizable, legible, effective alphabets.

Question four: whether for purposes of copyright registration workable stand-
ards can be established for distinguishing "new" designs, based on previously
existing t3 pefaces from mere copies or minor variants of earlier designs. I don't
think that such workable standards can be established. But even more significant
is the fact that the question needs to be asked. The essence of "copyright regis-
tration" as we know it precludes "distinguishing" works submitted for regis-
tration from previous works. Thus, the question, as has been really brought home
already this morning, reflects the dilemma that would confront the Office if it
modified its present policy.

The Office would either have to modify its entire approach and engage in the
kind of judgmental activity many people think is beyond its statutory authority,
or else it would have to register claims in many designs which the Office not
only suspects but really has to know essentially duplicate earlier designs. And
that first horn actually has two subhorns to it, I mean do you modify your entire
approach from beginning to end, or do you engage in what I think would be a
very inappropriate, inelegant kind of discriminationl in one particular field? I find
the dilemma unthinkable-really, unanswerable.

The fifth question is, assuming the potential copyrightability of certain type-
face designs, the practical means of complying %Aith the formal requirements of
the copyright law as to notice, deposit and registration. W:cthcr practical ca::s
may be devised for complying with notice requirements depends on ,. hich school
of thought defines the requirements. As pointed out in the monumental notice
study, the revision study, there are two approaches. Under the more liberal ap-
proach, a single notice on an entire font, as it is sold, would probably be sufficient
even if the notice never appeared on a printed page.

The dangers of infringement, well documented by Al Wasserstrom, Irwin
Karp and others this morning, would be exacerbated in the case of such an ap-
proach in typeface designs. Again, considering the fact that works of art could
be registered in unpublished form, the dangers are even greater. If the stricter
approach was taken, who knows what that stricter approach would lead to. Do
you need notice each time it's reproduced? Do .ou need it on each character?
Suppose they're rearranged, is that the same work? The fact that it would be
impossible, and I'm sure the people that follow me would say that they can't
do 'hat, doesn't necessarily mean that this stricter approach wouldn't be fol-
lowed. What it really illustrates is the fact that the copyright statute was
never intended to cover typeface designs.

Deposit and registration may raise other problems centering about whether
each font of a particular typeface is a separate "work." The thing that strikes
me there is the fact that when you have one design you may have as many as a
dozen fonts which embody that design. Thus. for each design introdtlced there
may be a dozen different "works" which would arguably be involved, with de-
posits and applications for registration containing appropriate "new matter"
information for each. These problems are, of course. not insurmountable. Again,
however, they may well support the long-held conclusion that the statute was
not intended to cover typeface designs.

I think the foregoing indicates that there really is no sound reason to change
Office practice and grant registration to 'rpeface designs. leaving uncovered
many other areas of creative design bvhe- .he problems are much less formid-
able. I think typeface des!gners should .n the designers of other products in
supporting the Delign Bill, which, in answer to the earlier question, I do think
would cover some typeface designs, not all, by any means. Nor would the protec-
tion be anywhere as broad as under copyright. But that. rather than being a vice
of design lill coverage. I happen to think is a virtue. The existence and progress
of that Bill is merely further confirmation of my view that copyright under the
present law is not the place for protection of typeface designs. If I haven't gone
over my time, I would like to call on Walter Dew to join me and give his brief
statement.

Mr. DEw. As Alan said, I'm Walter Dew. I am executive secretary of Adver-
tising Typographers Association. I speak now to the economics as concern a
comparatively small group of small companies who feel that the economic conse-
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quences of copyright would be of major importance to them-yes, even disastrous.
So very briefly I would like to make the points which concern us.

The point of non-compatibility between equipment has already been made sev-
eral times this morning. It is important to us. A typographer, to be competitive,
m st have a wide range of typefaces available to service the creative demands of
hid clients. In most cases, it is the client and not the typographer who decides
which typeface shall be used on any given job. Although the typographer is the
actual purchaser of the type font from the manufacturer, the demand for new
typeface is created not with the typographer, but with his client.

One example: the International Type Face Corporation produces a publica-
tion called "Upper Case, Lower Case," which is a promotion piece for its faces,.
and I might add a very, very good one. It is sent to the typographer's clients.
These are creative people in advertising agencies, studios, publishers, direct
corporate accounts. The typographer's decision to buy a new typeface is deter-
mined not so much on the basis of whether it is needed to fill out his range of
faces, or that it is unique, or even that it is good, but often because the demand
has been created for it, with his clients. This demand he must meet if he is to
stay competitive. If the manufacturer of type setting equipment, which a partic-
ular typographer might own, does not manufacture current popular faces for his
equipment, that typographer finds himself with a very bad competitive position.

A recent, and I might say horrid, example of this particular situation occurred
in a large plant on the Eastern seaboard. Their basic photographic system was
the Phototronic. Many of the most popular faces demanded by their clients were
not available on the Phototronic, and as a result it was necessary to buy another
type setting system, in this case Alphatype, to get the faces their clients de-
manded. The new equipment was not needed for production but in fact, only
added to already excess capacity. The system was installed solely for the type-
faces available on it; the cost-well over $60,000.00.

It is the above situation that the typographic industry fears if copyright is
granted to typefaces, i.e., to get a particular face or faces, one must buy a whole
typesetting system, which we consider a gross economic waste. The typographer's
concern is not the proliferation of new typefaces or even that the decision on
what faces to have in his library rests to a large degree on his client rather than
his own typographic judgment. But that popular faces might not be readily
available to his system and available at competitive prices.

WEIL, GOTSIIAL & MIANGES,
Newo York, N.Y., June 11, 1974.

Re International Typeface Corp.
Mr. LEONARD STORCH,
Leonard Storch Enterprises, Inc.,
Netw York, N.Y.

DEAR M. STORCII: We understand that you are considering the question of
whether membership in the International Typeface Corporation could subject
you to antitrust exposure. In this regard you have abked us to advise you whether
the structure or conduct of the International Typeface Corporation ("ITC"),
as described below, raises antitrust problems, and if so, to identify the problems
involved and to comment upon potential action which might be taken against ITC
or its members for any violation of the federal antitrust law.

As discussed below in greater detail, and based upon the information provided
to us, it appears that the activities of ITC present most serious risks of legal
exposure under the federal antitrust laws for ITC itself. and for its members
who participate In the activities described herein. The conduct in question could
result in exposure to actions by the Department of .lustice, Antitrust Division
seeking an injunction and/or penalties, action by the Federal Trade Commission
for an injunction, or action by private parties injured in their business or prop-
erty for treble damages and/or injunctive relief.

Our understanding of the facts, based on our meeting with you and the
materials provided, regarding the background of the phototype setting industry,
Ieonard Storch Enterprises, Inc. ("Storch"), and ITC are set forth below.

INDUSTRY BACKOROUND

As a general matter there are two basic methods of type setting employed in
printing-hot type and cold type. The former involves the forming of lead print
characters utilizing large cumbersome equipment. The latter employs electronic/
photographic typesetting by the reproduction of images of typefaces taken from
type fonts, which are films generally employing all letters of the alphabet, all
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numerals, and other symbols such as punctuation marks laid out on the film
negatives. These cards, called fonts, are produced in a large number of both
styles and weights.

These fonts are generally utilized by txpographers who operate type shops to
perform type setting services, primarily for advertising agencies, graphic art
studios, printers and directly to industries which need prompt printing of visual
display of various typefaces to evaluate the overall composition of advertise-
ments, etc. Typographers purchase phototype setting machines from the manu-
facturers who also supply fonts containing various styles of typefaces. There
are hundreds of different styles of fonts in various weights, slants, and widths.
In addition, fonts are not interchangeable among the various phototype setting
machines produced by different manufacturers. However, as a general matter in
the past, most manufacturers of phototype setting machines carry a full line of
font styles. If a phototylpe setting mlachile ilanuiutacturer did not have a font for
a particular style, or weight of typeface, a typographer having only that manu-
facturer's machine would not be able to perform the services for the customer
who wanted that particular face.

Over the years, it h.a '"een generally accepted in the industry, as well as specifi-
cally set forth in the regulations of the Copyright Office, that typefaces were
not subject to copyright. When a new or modified typeface appeared in the in-
ventory of a phototype setting machine manufacturer, other manufacturers gen-
erally added the face to their own inventories. Unsuccessful efforts have been
made to contend either that the face, or the configuration of the letters, numerals
or other printing symbols appearing on fonts were copyrighted. Although the
Registrar of Copyright has expressed some interest in anw argument that some
copyright protection may be appropriate, no action has been taken in this area
and efforts by ITC and its subscribers, described below, have mainly centered
on attempting to change the copy.;ght law to recognize typeface as a proper
subject of copyright.

STORCH

Leonard Storch Enterprises, Inc., is a manufacturer of type fonts specifically
for use on phototype setting machines produced by Alphatype Corporation. Storch
has reportedly had the experience of finding potential and existing customers for
its fonts for Alphatype machines unwilling and/or hesitant to deal with Storch
because of the activities of the International Typeface Corporation.

Typographers have indicated an unwillingness to purchase fonts for their
Alphatype machines from Storch, fearing that their customers will refuse to deal
with them if they utilize fonts not bearing the ITC licensed mark.

We understand that such typographers have also been advised, either directly
by ITC or indirectly by ITC subscribers and others in the industry, that Storch,
or anyone making unauthorized use of fonts or faces offered by ITC or members
of ITC, may be guilty of violations of law and could be subject to law suits, mone-
tary judgments, and injunctions preventing them from using fonts unauthorized
by ITC. Moreover, customers of Storch and others have received indications that
their ability to obtain business from advertising agencies, studios, printers, etc.
would be injured if they were to deal in such "unauthorized" fonts or typefaces.

INTER'ATiON'AL TYPEFACE CORP.

ITC is a corporation formed in 1970 as a joint venture between Lubalin &
Burns Co., Inc., an advertising agency and graphic designer, and Photo Letter-
ing Inc. (a subsidiary of Electrographic Corporation) which is a specialty typog-
rapher. Mr. Aaron Burns, a principal of Lubalin & Burns Co. is President of
ITC. MIr. Edward Ror.dthaler, President of Photo Lettering Inc., is the Chair-
man of ITC.

ITC's professed purpose is to create new typefaces and assist subscriber mem-
lers in the marketing and promotion of new typefaces. In addition, ITC has
been active. on the one hand, in seeking to change the copyright lav.s to provide
for copyright protection for typefaces, and on the other hand, in claiming that
typefaces are already copyrighted. For instance, ITC advertisements have con-
tained .the statements:

"All ITC typefaces are fully copyrighted and their names protected. Copies of
these designs obtained from sources other than ITC subscribers are
unauthorized."

* * * * * * *

"ITC pays royalty fees to designers for exclusive marketing rights. Copies of
these designs obtained from sources other than ITC subscribers are
unauthorized."
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ITC advertising also contains the following statement:
"Lubalin & Burns Co., Inc., and Photo Lettering Inc., founders of ITC, urge

the users of ITC Souvenir [the name of an ITC typeface] to join in a world-
wide campaign against unfair typeface copying practices by asking their regular
type sources (type shops, printing companies, art supply stores, etc.) to purchase
ITC Souvenir only from the following authorized and licensed ITC bubscrib-
ers. . ." [list of subscribers].

In other advertising the immediately preceding statement is followed by the
additional statement: "IIelp stamp out plagiarism. Buy ITC typefaces unly from
ITC Licensed Subscribers, the only manufacturers authorized to use this 'ITC
LICENSED' mark . . [mark containing words 'ITC LICENSED' appears]."

The ITC contract with reproducer "licensees" of ITC typeface designs pro-
vides that:

"The reproducer may produce Products [earlier defined as film fonts, grids, reels
and/or matrices or metal castings] only of its own manufacture, originating its
ITC Products only from artwork or drawings supplied by ITC, other than signs
and specials, and may not grant or sub-license any rights granted to it hereunder,
except Produce re-sale rights for distribution purposes."
The term of the grant is 17 years, renewable for 17 years, provided that the
reproducer is not in default. The contract provides that the typefaces remain
the sole and exclusive property of ITC, subject to the rights granted. The agree-
ment also states that "the Products of the Reproducer shall bear copyright attri-
bution to International Typeface Corporation."

We are advised that customers of ITC subscribers purchase fonts bearing ITC
typefaces for approximately double the cost of non-ITC fonts of the same
quality. Many of the ITC typefaces are typefaces which have previously been used
and a number of them have been available for use for wore lhasi GO .ears. Esus
ITC "created" typefaces may represent merely minor variations from previously
existing typefaces used in the market. For example, the ITC .nir typeface
referred to in the above-quoted statement is elsewhere describel. ITC material
as a design "based on source material" tupplied by the American LyeIt Founders
Company, an ITC subscriber-i.e. it is not a newly designed typeface. ITC
has in the past claimed copyright protection for the fonts, but more recently
has simply required an ITC designation.

Messrs. Burns and Lubalin are reportedly well known to typographers, adver-
tising agencies, studios and printers, and, by reason of their knowledge and ex-
perience in the industry, can exercise a good deal of influence with these com-
panies. We are advised that these individuals, others involved in ITC, and ITC
subscribers have embarked on a broad scale campaign to induce typographers
to purchase fonts only from ITC authorized subscribers. In addition, these in-
lividuals and subscribers have reportedly urged customers of typographlers to
deal only with tSpogra; hers utilizing ITC authorized fonts. Conversely, typog-
raphers and their customers have been advised to refrain from dealing with
suppliers who sell non-authorized ITC fonts, and with typographers who utilize
non-authorized ITC fonts.

In addition, ITC publishes a newspaper called "U&lc" as a pri ... :ionsl paper
for the industry. ITC controls the distribution of "U&lc" and st s advertising
space to ITC subscribers. In a letter to subscribers regarding "U&lc," the fol-
lowing appears:

"It would be an effective tie-in for your ad to carry the ITC LICENSED logo
showing you as a licensed subscriber. Sort of a 'Good Housekeeping' seal for this
'U&lc' readership."

Another aspect of ITC's activities is its support for the efforts of others in the
industry to prevent unauthorized reproduction of typefaces. For example, an ITC
press release reports a meeting of the Type Directors Club, and a presentation by
Klaus Schmidt, an advertising agency executive, in which it is reported that he
stated:

"Refuse to buy bootlegged faces. This means art directors, type directors, type
suppliers, graphic arts professionals of all kinds. Too few people are waging the
fight against the 'contact-copier' [The release states at this point that; 'these are
plagiarists who, with contact printer or camera, get third generation film con-
tacts which are offered as originals']. It isn't enough that individuals or associa-
tions work to bring order, common sense, simple ethics back into the business. We
all have a stake in its future."

The release goes on to state that Mr. Rondthaler, who is a principal of ITC,
"supported these views." He reportedly referred to the ITC "bug" or license mark
as a "stamp of ethics." The release then states:
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"Created at the suggestion of the Joint Ethics Committee of the Art Directors
Club and related organizations to discourage the proliferation of using bootlegged
film fonts, this is the first mark for licensing used in the entire graphics arts
field."

We understand that the efforts outlined above are typical of the activities of
ITC to prevent producers of fonts from being able to find customers for th1 eir
products unless the producers agree to join ITC or to refrain from producing
fonts bearing ITC created (or adopted) typefaces.

THE TYPEFACE GUILD

Early in 1974, ITC announced the formation of the Typeface Guild (the
"Guild"), which is described as a new typographic marketing plan for Guild
members only. Members ot the Guild are given special rates oil type specimen
booklets, and booklets containing collections of ITC fonts.,

Guild members pay for booklets and agree on an application form to an
obligation:

"To purchase ITC fonts and grids only from ITC Subscriber 'Manufacturers
who, in effect, make all t. above advantages possible. When ordering any speci-
men booklets, we will farnish one copy of the invoices after proof of purchase
from an ITC Manufactulrer. We further understand that without that proof, the
booklets will be billed at full retail prices and no imprinting [of the Guild mem-
ber's' name on the booklets] will be available."

Similarly, in a letter to ITC subscribers, ITC describes the Guild and states:
"To belong to it a typographer must buy his equipment and ITC fonts from an
ITC subscriber, such as yourself."

There are a number of phototype setting machine manufacturers as well as
fonts manufacturers which do not belong to ITC and therefore would be elimi-
nated as potential suppliers to typographic members of the Guild based upon
this requirement.

LEGAL ANALYSIS

Based upon the facts set forth above, it appears that the structure and opera-
tion of ITC create a most serious risk of potential antitrust exposure both to
ITC and to its members. As indicated below in greater detail, the activities in
question appear to raise problems under Section 1 of the Sherman Act, which
prohibits contracts, combination or conspiracy in restraint of trade, and Sec-
tion 5 of the Federal Trade Commission Act, which prohibits unfair methods of
competition.2

Concerted refusal to deal
Section 1 of the Sherm r A,. and Section 5 of the Federal Trade Commission

Act generall. prohibit agreements or understandings among companies to refuse
to deal with any person. The prohibition against such concerted refusals to deal
or group boycotts is considered to be per sc violation of the antitrust laws, and
unlawful regardless of the purpose or effect of the concerted refusal.

In Fashio, Originators' Guild of America v. Federal Trade Colmmission. 312
U.S. 457 (1941), in a factual situation quite similar t .Irs, the Supreme Court
held that concerted refusals to deal are per se unlawful, and therefore prohibited
regardless of whether they are motivated by anti-competitive desires.

The Fashion Originators' Guild of America (FOGA) was created by designers,
manufacturers, converters and dyers of women's dresses for the purpose of pre-
venting "style piracy", which involved the reproduction of dress styles by per-
sons other than the creator of the style. In furtherance of this effort, FOGA mem-
Lers refused to deal either with these so-called style pirates, or with persons who
dealt with them. FOGA also penalized members which it caught doing business
with such persons.

I Originally the Typeface Guild rwas to have Included a speclal comnosition service. at
siieelal Guild member rater. where~lv only members could obtain tvnesettinc for typefaces
which they did not carry In their Inventory thereby nermitting them to do sanmle iwork
without a large investment In a whole set of fonts. This service. which at least has been,
deterred for the present. also permits. ITC to keep typographers from seeking fonts not In
their Inventor.: from other sourcees.

2,Although the practice disclssed may also raise onuestions In the at , of resale
restrictions (See. e.g.. United States v. Arnold. Schicit ln f Co.. 388 U.S. 365 (1967)1. and
In the nrPn of exciiisive dlpnhing restrlctions (See e.g.. Unitead States v. Standord Oil Co. of
aloti.. 337 U.S. 293 (19491). we have been requested to focus on any group activity by

ITC and its member: which may produce an unlawful group boycott. Thus, we have not
addressed other possible violations.
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FOGA was affiliated with tb3 National Federatlon -of Textiles, an organiza-
tion composed of textile manuf cturers, converters, dyers, and printers. Those
companies which were also affiliated itlh LrOGA agreed to sell their products only
to those garment imanufacturers . io irn turn liad agreed to sell only to retailers
who refused to deal either with aysle pirates or ;ilth persons who purchased goods
created by style pirates.

The Court described the activities of FOGA as a system of sale under which:
. .. (1) textiles shall be sold to garment manufacturers only upon the condition

and understanding that the buyers will not use or deal in textiles which are
copied from the designs of textile manufacturing Guild members; (2) garment
manufacturers shall sell to retailers only upon the condition and understanding
that the retailers sh.il not use or. deal in such copied designs."

Significantly, replacing but a few words in this statement by the Court of the
standing that the buy ers will not use or deal in fonts wxhich are copied from the

"(1) fonts shall be sold to typographers only upon the condition lhld under-
designs of font mannacturing Guild members; (2) typographers shall sell to
advertising agencies, graphic art studios, printers, etc. only upon the condition
and understanding that they shall not use or deal in such copeid typefaces."
understanding that they shall not use or deal in such copied typefaces."

This latter statement appears to fairly summarize at least some of the activities
of ITC.

The Court found these FOGA actii ities to be unlawful under Section 1 cf the
Sherman Act (as well as Section 2 of the Sherman Act, which prohibits monop-
olization or attempts to monopolize) stating:

"And among the many respects in whllich the Guild's plan runs contrary to the
policy of the Sherman Act are these. it narrows the outlets to which garment
and textile manufacturers can sell and the sources from w'hich retailers can buy
[citing cases] ; subjects all retailers and manufacturers who decline to comply
with the Guild's program tto an organized boycott [citation omitted] ; takes away
the freedom of action of members by requiring each to reveal to the Guild the
intimate details of their individual affairs [citation umiJtcd]; and has both as
its necessary tendency and as its purpose land effect the direct supression of com-
petition from the sale or unregistered ttxtiles ,.d copied designs icitation
omitted]."

The FOGA had claimed that their practices were reasonable and necessary
to protect the industry from style piracy. In response to this the Court stated:

"As Are have pointed out, however, the aim of petitioners' comlination ;;as the
intentional destruction of one type of manufacturt and sale which compt ted with
Guild members. The purpose and object of this conmilltation, its potelntial power,
its tendency to monopol.., the coercion it could and did practice upor. a rival
method of competition, all brought it within the policy of tl.e prohibition declared
by the Sherman and Clayton Acts."

Indeed, the Court went even further in concluding that. ". .. even if copying
were an acknowledged tort under the law of ecery state, that situation would
not justify petitioners in combining together to regulate and restrain interstate
commerce in violation of federal law."

Tile Supreme Court has consistently maintained the position that any group
action designed to shut off the availability of a pro(luct to competitors, no mat-
ter who sponsors or who participates in the activity, violates the Sherman Act
(See e.g. Rlor's Iznc. v. Broaotay-Iale Inc., 359 U.S. 207 (1959), where the
Supreme Court found unlawful a combination between a large retailer and
several suppliers for the purpose of boycotting an offending retail competitor;
and United States v. Gencr'al Motors Corp., 384 U.S. 127 (1966), whllere retail
Chevrolet dealers and General 3Motors were found to have engaged in a group
boycott designed to drive other Chevrolet dealers out of business).

As noted above in discussing the Fashion. Originators' Guild case, the facts
involved there are remarkably similar to the circumlstanceb concerning ITC. Thus,
it appears that ITC and its subscriber members hale embarked on a campaign
not merely to affect a change in the copyright law,1 but hale gone further and
are seebing to eliminate certain competitors from the market place ,y themselves
refusi,.g to deal with the offending competitors, and urging and induclnz typog-
raphers and customers of typographers to refrain from dealing with these

sAlthough joint activity seeking legislantive changes enovs limited Insilantlon from
antitrust liability, such activity must constitute a good faith effort to change tile law.
Sham efforts to destroy conmctitors undtler the guilse of legislatlive activity hnve been found
unlawful. California Motor Transport Co. V. Trucking Unlillited, 404 U.S. 508 (1972).
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companies which produce fonts containing typefaces used by ITC and desig-
nated as "ITC Licensed."

Set forth below is .a ummary of specific practices of ITC and its members as
well as the ITC created Guild, which present the basis for concluding that a
violation of the antitrust laws may *well exist:

1. ITC, in its advertising and other public statements, as well as in the struc-
ture of its organization, has repeatedly encouraged' typographers and others in
the industry to refuse to deal with persons producing "unauthorized" fonts, i.e.,
anyone using an ITC created (or adopted) typeface. In addition, this is done
regardless of the fact that no proprietary rightl exist in connection with such
typefaces. (Of course, as noted in the Fashion Originators' Guild case, the
existence of such rights would not justify the group action.)

2. By the use of the ITC license mark, ITC has attempted to establish an
impression among typographers and their customers-unsupported in either
the copyright laws or the cases-that any fonts which do not contain the license
mark are unlawful and may result in adverse legal consequences to persons using
those fonts or purchasing services from companies usir.g those fonts.

3. ITC has endorsed and issued outright invitations to boycott such font
producers: "Refuse to buy bootlegged faces"; "Help stamp out plagiarism
Buy ITC typefaces only from ITC licensed subscribers .... "; ". . . join in the
world-wide campaign . . . by asking. . . regular type sources . . . to purchase
ITC Souvenir only that following authorized and licensed ITC subscribers . . ."

4. Notwithstanding the fact that ITC has recognized and admitted that the
copyright laws do not provide protection for typefaces, ITC has stated in
advertisements:

"All ITC typefaces are fully copyrighted and their names protected. Copies
of these designs obtained from sources other than ITC bubscribers are autl-
tllorized."

5. The agreement by Guild members to purchase ITC fonts and grids only
from ITC subscriber manufacturers in itself appears to represent an effort
by a group of competitors to eliminate Nthat they consider to be an undesirable
competitor. Thus ITC specifically requires Guild members to boycott non-ITC
members in purchasing phototype setting equipment.

At the very least, it would appear that this conduct constitutes an agreement
or understanding among subscriber members of ITC as well as Guild members, to
create a boycott of organizations such as Storch. Further investigation may well
demonstrate that a conspiracy also exists inivolving customers of ITC members
as well as the ultimate purchasers of services from typographers.

In all events, regardless of the scope of the apparent combination described
above, membership in ITC, based on its present method of operation and activities,
would l likely to expose a subscriber member to most serious risks under
Section , of the Sherman Act. Similarly3 Section 5 of the Federal Trade Com-
mission Act has been consistently construed to prohibit at least conduct prohibited
by the Sherman Act. See, e.g. Federal Trade Con!mmission v. Sperry &
Htltchinson Co. 405 U.S. 223 (1972). Consequently, exposure under the Federal
Trade Commission Act would also appear to exist for both ITC and its sub-
scriber members. as well as for others acting in concert with them in connection
with the activities described above.

Penalties
To the extent that the activities described above (do in fact constitute viola-

tions of the Federal antitrust lawrs, ITC and its subscriber members, including
members of The Typeface Guild, wvill be subject to exposure to liabilit) from three
potential source;.

In the first instance the Depart aent of Justice, Antitrust Division may in-
stitute a civil or criminal proceeding against one or more of the participants
who are involved in any combination Nvhich is prohibited by the antitrust laws.
.A civil proceeding would seek to enjoin unlawful conduct and could include
prollilbitions of conduct uWhich in itself is lan ful. Such prophylactic provisions
may be included in an injunction to remote the anti-competitive effects of any
unlawnful combination. The Department of Justice may also institute criminal
proceedings for violations of ,he antitrust lagis. Penalties for criminal violations
include imprisonment up to one year and,'or a fine of up to $50,000 for corporn-
tions or individuals.

Action may also lie instituted by the Federal Trade Commission, which is
empowered to issue cease and desist orders to prevent unlawful conduct in the
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future. Recently, some FTC injunctions have contained more expansive provi-
sions such as requiring restitution of money improperly obtained, and the print-
ing of public statements correcting false impressions given. A violation of a
Federal Trade Commission cease and desist order is punishable by a $10,000
per day penalty.

Finally, private parties injured on their business or property by reason of a
violation of tile antitrust laws may institute a treble damage action seeking
injunctive relief, recovery of three times the amount of any damages sustained
as a result of the violation, and attorneys fees and costs.

* * * * * * *

In summary, it appears that the activities of ITC raise most serious antitrust
problems both for ITC itself and for its members. These problems could result
in legal action against ITC and its members seeking both injunctions and mone-
tary judgments. Thus, to the extent that our understanding of the facts set
forth above i9 dccurate, membership in ITC could subject a member to serious
potential liability and, under current circumstances, should be avoided.

If you have any further questions or wish us to amplify any of the matters
discussed herein, please contact us.

Very truly yours,
WEIL, GOTSHAL & IANGES.

Mr. DANIELSON. Will you proceed, M{r. Dew.
iMr. DEW. [My name is Walter Dew. I represent the Advertising

Typographers Association and my colleague on my right Mr. Mulliken,
the Tnternational Typographic ConIposition Ass.ociatioll. Ollr interests
are paralici on this and I am speaking in behalf of both organizations.

MIr. I)ANIEr,SOX. I thought he was your attorney. Alm I wrong on
that?

Mr. DEw. No. No. Ile is the head of the International Typographic
Associatialn. I am the head of the Advertising Typographers Associa-
tion.

MIr. DA-IEISO-. Thank you. I made a mistale.
MIr. Di:w. 'ut we are speaking together. These organizations repre-

sent 350 smiall comm!ercial and advertising typographler throughout
the country. The typographer is the fellow who takes the copy from
the advertisilng agency, publisher, or actually just about anybodiy, and
translates it into type, ready for reproduction by the printer. In doing
this lhe needs various typefaces.

Now, actually among other manufacturers, we are ~Mr. Parker's
company's clients. IIe is-M-ergenthaler is the supplier to our industry.

Tllhese typefaces we feel are ultilitarian tool., of the trade whichll have
as their pr'nie requirement legibility with various btyle.s to best convey
the author's inessaige. Or 1' lrobleln is that we are, I grls,,s you would
say, the man in the middle oil this whole situation. That imakes our
position on the question of protection for typ)eface designs plerllaps
a little different from the others who are testifyillg today, either lpro
or con.

This positioll can be .slunllmarized( as follows: One, we believe type-
face (lesirgns are not covered by existing copyright law nlldl are not
covered by title I of this bill. lWe respectfully urgei thi,, subcommittee,
as we llge(l tile Register of Copy, right, Ilot to chanle this situation so
as to cover the typ)eface (lesign.. Whalitever may be the illnade(qacics of
lesirn p)atellts ilt other areas, t. thlink tllat tllhey canl go far to mlneet the

nee(ls of oure industryl. Tndeed, as Mr. Gastel (pointed' oult thli:,s orning,
whenl he was referri;ng to soile 10,000 type styles available today in thle
public (dolmlain, lie at the h:aime timle naiul there were a thousand which
were covered by designll patents.



1211

As written, title II seems to slightly expand this coverage. It most
assuredly does not cover mere modification or reworking of public
domain typeface designs. The proponents apparently agree with this,
on this point. and for this reason, as I understand it, they have asked
this subcommittee this morning to Lxpand the coverage of title II.

We would oppose anly such expansion. We favor, and it is nice to
say favor for a change, we favor recognition of the designers' rights
in the form of economic incentives and economic rewar s, to better
create unique, new, and original typefaces so long as they are readily
available to all and available at a competitive price. Accordingly, vwe
have no objection to the scope of protection in title II as presently
written, with but t- o provisions or two provisos. First, a compulsory
universal licensing provision with reasonable rates should be sci forth
in the law, and second, the bill should be amended to prevent infringe-
ment suits without an actual certificate of registration.

We have noted that the proponents of protection seem to concede the
need for licensing. I think that was confirmed this morning. The facts
leading to these views are set forth in some detail in our written state-
ment which I request be made a part of the record.

.Mr. DANIELSON. Without objection, it is so ordered.
Mr. DEW. A few of these facts are so important that I world just

like to mention them briefly now before I conclude.
One, typographers are small companies. Their average gross sales

are under a billion dollars annually. They are dependent on a rela-
tively few, relatively large sources of supply, and I mean large sources
of supply the size of their supplier companies. These sources supply
not only the typesetting equipment we need, but also the typefaces
we need to operate this equipment. Copyright would effectively elim-
inate our only competitive way out today and that is the small inde-
pendent firm which .Mr. Ebenstein represents, that type of small
independent organization who does not manufacture typesetting
equipment but, rather, provides fonts or typefaces for any and all
typesetting equipment.

Now, here I might add that any independent, MWr. Ebenstein's client
or any independent, vwe feel should pay proper compensation to the
designer of any typeface that they are making type fonts for.

The situation is particularly acute because fonts of type are not
interchangeable or compatible as between the equipment of different
manufactulrers, ol indeed the equipment of the same manufactullers.
And Mir. Leeds this morning showed you--these are the type fonts,
grids, for tro different kinds of typesetting equipment, )hotographic
typesetting equipmlent, and I am not a technical man hut this grid
is for a AMerrgentllaler piece of equipment, I believe. It will fit one type
of equil)ment. You cannot use it to operate another ty pe of equipment,
whether of Alergenthaler or Harris Intertype, or whloever the mani-
facturer mighllt be. In other words, these grids are peculiar to a partic-
ular piece of equipment.

Mri. D.\NIEI SON. I M ish to just alert the gentleman to the fact that
lie. too. llas had eight plus minutes.

,fMr. DewV. Thank you. If I mni.ht just. sumnmarize as follows, then.
In conclusion, we do not think solicitude for designers who are

unlikely to real) the economic rewards in any event should place nelv
weapons in the hands of a few laIrge equipment manufacturers and
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their allies. Our industry requires designs unencumbered by a
monopoly.

Mr. DANIELSON. Thank you very much, sir.
[The combined prepared statement of Walter Dew and Charles

Mulliken follows:]

COMBINED STATEMENT OF WALTER DEW, ADVERTISIIG TYPOG. APHERS ASSOCIATION
AND CHABLEs MULLIKEN, INTERNATIONAI. TYPOGRAPIHiC COMPOSITION AsSOCiA-
TION

This statement is submitted on behalf of the International Typographic Com-
position Association and the Advertising Typographers Association. These
organizations represent 350 small, commercial and advertising typographers
throughout the country. The averag., annual gross sales of our member com-
panies are under a million dollars.

Our members are the "men in the middle". As typographers, they buy typeface
designs or fonts, as they are commonly referred to, traditionally from the same
people who sell them typesetting equipment. These type fonts are used to operate
typesetting equipment for the production of typographic composition to service
graphic arts buyers such as advertising agencies, publishers, printers, public
institutions, display media and other disseminators of the printed word, and,
indeed, industry and the public generally.

Our members are of the view that creative designing deserves its reward
and that such reward is sometimes dependent on federal statutory piotection.
Accordingly, we are in favor of some form of protection for type designers that
provides economic incentive to create and design good, unique, new and original
tylefaee6, hiic:h ale reatdily available to ail at a culrpetitive price. At the
same time, we believe that copyright is not the proper vehicle for protection
of typeface designs. For this reason our associations testified before the Register
of Copyrights, supporting the established practice of the Copyright Office in
refusing registration of typeface designs. We are not aware of an, intent thus
far in Title I of H.R. 2223 to change existing law and practice in the regard.
Moreover, we believe that typeface designs should not be covered within the
works protected by Title I of H.R. 2223. The reasons for this view follow:

Typefaces, both in text and display sizes and varieties, are important tools
to the typographic industry. This is true regardless of the age or origin of the
design. At present there are literally thousands of typefaces available to the
typographer and his clients. In truth, there are so many, and so often their
designs are so similar, that even the trained -ye has difficulty in identifying
any particular typeface.

Where does the demand for new typefaces originate? We believe the answer is
crucial to the subject of this hearing. The demand is created not by typographers
or even their customers -adver'id;ng agencies and other end users--but rather
by manufacturers of typesetting equipment or marketing organizations, such
as the International Typeface Corporation. As a result the typographer is truly
the man in the middle. Ile is forced by the promotional efforts of the manu-
facturer/marketer to buy items which he may not want or need.

The consequences of this situation are bad enough today; under copyright
they would be Intolerable. To begin with, we are met with the obvious economic
waste and higher costs inherent in this artificially promoted market. But even
more significant perhaps is the question of availability to the typogralher of a
new typeface for which a demand has been "r.mnufactured". Examination of this
question requires a closer look at today's typesetting equipment.

As there are numerous phonograph record players in use today, there are also
a number of phototypesetting machines. Those most used in the typographic
industry (Sic 2791) include Alphatype, Linofilm, Fototronic, VIP, Pacesetter,
Comp/Set 500 and CompuWriter. In all there are about a dozen manufacturers
of phototypesetters, each offering many different models. But, unilike record
players which can accommodate all phonograph records (produced of course by
a multitude of producers other than the phonograph manufacturer) photo-
typesetting machines will accommodate only the type fonts (typeface masters
or matrices) of that manufacturer. No two manufacturers' fonts are inter
changeable and indeed, there Is not even , ompatibility betNeen different machines
of the same manufacturer in many instances.

Because type fonts are produced by phototypesetting equipment manufacturers,
and are not compatible one with another, a typographer may and often does
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find that typefaces requested by his clients are not available on his equipment.
Without access to currently popular typefaces, a typographer is placed in a most
unfavorable competitive position.

A recent example of such a situation occurred in a large plant on the eastern
seaboard. Its basic pllototypesetting equipment was Fototronic. Many of the
popular faces demanded by clients were not available on the Fototronic since
equipment manufacturers refuse to grant licenses to independent typeface
manufacturers. Accordingly, it was necessary to purchase a second phototype-
setter (manufactured by Alphatype) which did have available the faces that
clients demanded. The new equipment was installed solely for the available
typefaces. It cost over $60,000.

Thus, without independents who can produce type fonts for any or all type-
setting equipment, the typrographer's only source for the type fonts for his
equipment is the manufacturer of that equipment. Therefore, if that manu-
facturer is not licensed to produce a new typeface, or does not choose to do so,
the user of that equipment is in big trouble--either he does not meet his client's
demand or he has to put in new equipment which offers the faces he needs.
All of this increases costs for the user, and restricts sources of supply.

We would prefer to see universal licensing of new designs so that independent
manufacturers of type fonts could flourish. There is no reason, economic or social,
why manufacturers of typesetting equipment should be the only source of type
fonts for that equipment. Protection for the designer does not require insula-
tion of the manufacturer from competition in a free market. In no way do we
condone piracy and when we speak of independent font manufacturers it is with
the understanding that they pay proper compensation to the designer.

Our experience has shown that we are very far from this ideal today because
of the restrictive practices of the manufacturcr,'marketer. Thi. e.xpeaieilce coll-
vinces us that copyright protection would move us even further from this goal.

Copyright protection for typeface designs would create a complete monopoly
for franchisors by providing the opportunity to copyright proprietors to create
a demand which could only be satisfied by certain typographers.

The practice of franchising of typeface designs to typographers has resulted
in the largest and most successful typographers being chosen as exclusive
franchisees. When the non-favored typographers, unable to receive or afford
a franchise, are pressed by their clients for typefaces popularized by the manu-
facturers and franchisors, their o .ly competitive way out thus far has been
to meet their clients' needs with "similar" faces.

This praciece has, up to now, been limited to display typefaces e.g., those used
in headlines. These are assembled manually or lo, semi-automatic photolettcring
devices and do not require license by photolettering machine manufacturers.
However, at least one franchisor is Inow providitng type folits for use on photo-
typesetting machines to produce text sizes A ithl royalties babed upon the amount
of work produced.

A news article in the February issue of Art Direction magazine quotes sup-
porters of copyright protection for typeface designs as wanting royalties of
2-3% of typesetting fees. If such protection were available to generally popular
typefaces in use by typographers, magazines, newspapers aad cthers, it is im-
possible to picture the administration of such a program and resultant cost to
the consumer.

Copyright would remove these competitive avenues. Access would be denied
in a number of ways.

(a) A typographer could be denied access to a universally popular typeface
because he does not have access to a franchise.

(b) A typographer could be denied access to a universally popular typeface
because a license was refused to the manufacturer of his phototypesetting
equipment.

(c) A typographer could be denied access to a universally popular typeface
because the manufacturer of his phototypesetting equipment did nut manufacture
the type font and independent typeface font manufacturers were refused license
to manufacture.

We, of course, are speaking primarily from the point of view of the typographer.
But we think the impact on potential competitors of the proponents of change,
on the designer, and on the consumer supports our position:

(a) Refuqal by copyright proprietors to grant licenses for typeface designs
to new firms seeking entry into the field of manufacturing phototypesetting
machines could prevent such entry.
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(b) The small, independent and little-known typeface designer will not be
served by copyright protection because the demand is largely created by manu-
facturers and marketing organizations for their own typeface designs. And,
much if not most, of this work is performed by staff artists who work for wages.

(c) Under copyright, the consumer would pay a higher price. Experience
within this particular industry may be unusual but it indicates a price premium
of 25 to 100% for "licensed" typeface designs. MIoreover, there would be forced
obsolescence, as marketing organizations modify the thousands of typefaces
in the public domain and promote them under the guise of a new name.

Over and above the foregoing, copyright in the area of typefaces could well
produce a rash of litigation or threat of litigation, either of which would
drastically reduce the demands for new faces. Today there are literally thou-
sands of typefaces with new entries coming into the market every day. And
with all deference to typographic designers, the similarities between some of
these faces is astounding. It is a mess today, and a potential catastrophe under
copyright.

Copyright protection under Title I could result in typefaces presently in the
public domain being slightly modified, copyrighted, promoted, and finally replace
the face on which they were based. The risk of innocent infringement by printers,
publishers and authors is enormous. 'Moreover, the minimal requirements of "orig-
inality" under copyright law, the large number of designs in the public domail,
and the absence of search procedures in the Copyright Office will rcouit in certif
icates issued for invalid copyrights, but such certificates will rneverthelesb 'ori-
stitute the means for harassment.

Potentially catastrophic to our industry is a provision in bth Title I alnd
Title II of H.R. 2223 (Title I, § 411(a) and Title II, § 220(b)) ) permitting suits
for infringement even if registration has been denied. We believe these pro-
visions to be ast invitation to litigation, which in the hands of large manufac-
turers, would be intolerable and should in any event be deleted.

Thus, the undersigned typographic associations do not believe the appro-
priate method to insure protection for the type designer is to be found in copy-
right as it is presently written and practiced, or as it would be presented under
Title I.

We note that the design patent route presently affords some protection to
the truly new,. original and unique design which w e think does deserve protection
in our industry. Whatever may be the broader protection afforded by Title II
of H.R. 2223 to designs in general, it would cover, in reference to typeface
design only truly original designs but most assuredly not the mere modification
or reworking of existing typeface designs.

The proponents also seem to recognize, in principle, the need for a reasonable
licensing plan in the event protection is to be expanded. We must note that talks,
thus far, on the specifics of licensing have offered no reassurance to typographers.
While some manufacturers and marketers have stated that they should license
more readily under copyright, there is by no means common agreement among
them. Only one or two giant phototypsetting e(luipmnent manufacturers and two
or three typeface marketing and franchising organizations have worked for
the change. Tile others have either taken a "wait and see" attitude or have even
rejected the idea of gaining protection.

An industry-wide agreement on licensing presently plroposed hl. the proponents
provides for licensing between manufacturers of t pesetting equipment, but
excludes independent type font manufacturers. Another provision allows maniu-
facturers to set their own royalty structnre. At the same time. the current policy
of a leading proponent of copyright protection for typeface design has a public
policy "to refuse to grant licenses to permit others to manufacture font strips
and thereby reduce (their) market for the sale of font strips". Thus, licensing
decisions, so far, have followed the self-interest of cop.lyright proprietors and
are far too restrictive.

We are supported in our view for a requirement of broader licensing by one
of the strongest proponents of protection for typeface designs. The American
Tnstitute of Graphic Arts. AIGA is an organization of 1700 meihelllrs wlho'are
bothh typeface designers and typographic consulners-grapdInic designers andgraphic production people who desigln with and specify typograpllhy. leir
statement of position issued February 3. 1975 says in part: ,,

"I. We would like to see universal licensing of typefaces to all legitimate
manufacturers. We consider it healthy to have typefaces obtainable frolm ,nlre
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than one source, provided there is good quality control. Because typeface
designs are unique, they must be meticulously and accurately reproduced. Their
extension to matrices or grids (fonts) for equipment other than that for
which they were originally designed is to be carefully controlled by the
original designer or design team. Only with this kind of quality control, which
insures compatibility, can designers specify type Mith the assurance that their
finished designs will reflect their graphic plans." and '"4. AlGA .wants to be
certain that the cost to type compobition remains reasonable-that a royalty
and licensing system wvill not inflate rates unfairly; it also wants to be sure
that any royalty or license charge will be collected only once, when the font or
grid is sold. .. "

In addition to the foregoing, the AIGA statement calls for specific legislation
to prevent a copyright proprietor from gaining an injunctionl against an author,
printer or publisher ,hllo used an unauthorized copu for a protected (type) face.
This relates to the concern of tile Hearst Corporation, as expressed by 'Mr.
Wasserstrom, and of many other publishers.

We strongly agree that licensing and regulation of fees would be needed
before protection is expanded. Because of the peculiar facts of life in our in-
dustry, such licensing n.ust be provided in the law. These facts, as nlentioned
above, include in particular the following: (1) type fonts are traditionally
produced only by Lhe relatively few large manufacturers of the equipment on
which they are used, and (2) the fonts are not interchangeable or compatible as
between the equipment of different manufacturers.

In summary, we think that any increase Congress deems appropriate in the
protection available for typeface: designs-including the enactment of Title II-
should be accompanied by a compulsory license system on reasonable terms.
In no event, however, do we believe that co:)yright protection under Title I is
thie proper rouLe.

Ar. DA.-NIELSO-. And now, MIr. W'asserstroin, ould we hear from
you, sir.

:Ir'. WASSERS'TrOM. Yes. I would be glad to speak.
iMr. Danielson. Congressinlan Pattison. emlinent counsel. my name

is Alfred NTWasselstrom. I ..... senior Ieninber of the law firm of Lip-
ton, Wasserstroll, an2 DeGroot. We are general counsel to the HIearst
Corp. The Iearst Corp., if I may be perllitted to just ampllify a little
bit on the nature of our client. publishes 11 ilagazines. 8 newspapers,
and conducts a paperback book operation, Avon Books, which is-
tAvon Bookis, are )ublishled under various iprillts, and it also operates
King Featureb Syndicate, a divibiol of the lIearst Corp., which is a
ratllher larg, if not. the largebt, nlewspalper syndicate in the country.

Only by way of-in a somellwhat tangential Illanner and only by
way of giv-ing 0you a little of lmy background, I amn also and have been
for upward of the past 10 years the chiairlllan of the legal affairs com-
mittee, quondam, the copyrlight commlittee of the Magazine Publishers
Association vwhich isb pel'lhap the largest associat ion of conluler Ilaga-
zilnO l)lblishel in the Irnited States.

Gentlemen, I have no economic ax to grind. I anl speaking here in
behalllf of our client. the IHeast Corp., not in behalf of the Maganzines
Publishers Association, onl. because I anm not specifically authorized
to do that, although I dare say our views coincide. Our comlnittee has
not imuade a recomnuendation to the Iagazine Publibllhes Association,
but. only because of lack of tinle.

As I sayl. I anl here in behalf of the tIealst Corp.. and I anl here
becausbe of whlat I considetr gehll"l fears thllt plublishers imust con-
frollt if you were to permlllit originial typeface d(esigns to acquire copy-
right, status.

Now. I Nwant to emphasize at the outset that the kind and type of
typlogral)hly that I anl collcerned about, and I think solidly and
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soundly concerned, not gratitously concerned, is the ty pography of
publishing and if I had any doubts about the efficacy of my position
or any doubts about the fears that I had before I entered this hearing
room this morning, those fears have been dissipated by what we heard
this morning in behalf of the proponents.and especially when Con-
gressman WTiggins raised a very pertinent and seminal question when
he said I can't get it through my head-I am paraphrasing him and
I hope lie will forgive me. I am not doing it very well. Ile said, I just
can't bring myself to believe that there is originality in the alphabet,
and that is 'precisely what is the basis of our fear as publishers, and
that is that typefaces whllich are in the public domain and have been
in the public domain for hundreds of years and at present.have been
estimated-the alphabetical designs in the public domain are in the
nature of about 12,000. I think that is a modest estimate. What we are
fearful of is the existence of but slight modifications. They woftld
perforce have to be minuscule in order to serve-I am talking about
minuscule ornamentation, changes of a serif here, or the shape or
shading of an arch there-in order to mailitain the readability of the
typefaces wvhich is the primary purpose of typeface, ,and also suffice
for copyright purposes.

Now, that is the paradox. You can't have ornamentation and read-
ability if you are going to spread them too far apart. You would have
to sacrifice one for the other. W1e are not concerned, and I don't think
publishers in general are the least bit concerned about completely
ornamental typefaces, typefaces that one would see in a gallery, for
instance, that are basically decorative, but what we are concerned
about, and deeply concerned about, is that egregious copyright in-
fringement demands will be made upon publishers and who inci-
dentally do not do their own printing in the main. I am talking now
about magazine publishers and book publishers. They rely upon
printers to do it and typographers who deal withi printers to do the
typesetting and do the printing for them. So that despite their inno-
cence, the innocence of the publishers, my submission is that they will
be or they very well may be subjected to extraordinary demands by
copyright owners, if you were to open the door of copyrightability
either under title I or title II of H.R. 2223 which is the bill which we
have under consideration.

If you were to admit to copyright original typeface designs, the
alphabet, the typeface of publishers, the typeface that is used in texts,
in books, in magazines, in newspapers, you would proliferate claims
and lawsuits for infringement against innocent publishers, those
unconscious of any wrongdoing.

But when you rely upon others, as magazine and book publishers do
by settled piractice, on printers then no matter how innocent you may
be under title I which is basic copyright law, and I am not arguing
against strict liability in the field of infringement, but I am suggest-
ing here that this particular kind of work which has for many, many
years, harking back for more than 65 years to 1910, has been disen-
titled to copyright status under existing law, should not now be ac-
corded copyright status.

Mr. DANIEr.soN. I want to again caution that everybody is even now
in fact.

]Mr. TVAssEnsTRo0r. May I-
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Mr. DANIESrON. You snuck in a half minute each way.
Mr. WASSERSTRO31. Well, I know it is awfully difficult to compress

within 5 minutes what one has been saying for a long time. But may
I conclude by stating in behalf of publishers: just as words are the
raiment of thought, I think typeface is merely the raiment of words
and should pass as freely as words do. I am talking about a readable,
legible, intelligible typeface and if you were to allow copyright status
to this kind of a work, you would subject the publishers to frequent
and onerous demands, to the obligation of at least defending lawsuits,
and the possibility of paying very substantial sums of money despite
their innocence, and most importantly, to the remedy of injunctive
relief for infringement; and all without commensurate social benefit.
So that my submission would be that the copyright bill that we now
have under consideration not be changed and under its present form
it cannot accommodate, in my view of either title I or title II, these
kinds of original typeface designs that we are talking about, and I
also urge your committee not to open the door of copyrightability in
any report that you may make on this piece of legislation.

Mr. DANIELSON. Thank you very much for your contribution. You
would be surprised how much you said in 5 minutes.

[The prepared statement of Alfred H. WVasserstrom follows:]

STATE3MENT OF ALFRED.H. WASSERSTROM, COPYRIGHT ATTORNEY, NEW YORK, N.Y.

iMr. Chairman, distinguished members of the Subcommittee, my name is Alfred
H. Wasserstom. I am a senior member of the law firm of Lipton, Wasserstrom
& DeGroot of 959 Eighth Avenue, -New York, New York. We are the general
attorneys for The Hearst Corporation. I might add that my law firm and our
predecessor firms have so represented The Hearst Corporation for more than
forty years.

In passing, may I also state that I personally have-for upwards of the past ten
years served as Chairman of the Legal Affairs Committee (quondam the Copy-
right Committee) of the Magazine Publishers Association of 575 Lexington
Avenue, New York, New York, which is perhaps the largest trade association
of consumer magazine publishers in the United States, if not in the world. EIow-
ever, I am presenting this testimony today not in behalf of that Association or
in the capacity of Chairman of its said Committee.

The testimony I am about to present, I submit as a lawyer who represents, and
has represented for many years, The IIearst Corporation, and I appear before
this distinguished Subcommittee on behalf of that publishing organization. The
Hearst Corporation publishes eleven magazines, which are in the main con-
sumer magazines, including such magazines as Good Housekeeping, Harper's
Bazaar, Cosmopolitan and House Beautiful. It also publishes eight newspapers,
including such newvspapers as The Albany Times Union, The Baltimore News
American, The San Francisco Examiner and The San Antonio Light. This cor-
poration also publishes a series of paperback books known as Avon Books under
various imprints, and it also operates King Features Syndicate, which is one of
the largest newspaper syndicates of this country.

I take it that the subject of this hearing and inquiry is the possible copyright.
ability, in the context of basic copyright law revision (H.P.. 2223), of original
typeface designs and type fonts. As I understand those terms in their usual
acceptations, a typeface design means the particular appearance of an individual
letter or character (generally of the alphabet) in type form, and a type font means
an assortment, of varying quantity, of typefaces of a particular size or style. Both
the typeface and the type font are integral elements in typography, which has
been accurately described as "the art of printing".

It is the typography of publishing that is my especial concern, and it is to that
area that virtually all of my remarks will be confined.

At the outset, and so that my position on this issue may be made unmistakably
clear, I submit that publishing or textual typefaces or fonts, even when original,
should not qualify for copyright status.
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Incidentally, when I was first invited to testify at this hearing, I was puzzled,
and I am still perplexed, as to why a subject so particularized, one of such limited
nature and reach, as original typeface designs, should become a matter of legisla-
tive inquiry. I should have thought that typefaces, even when original in a copy-
right sense, might more fittingly be dealt with in an administrative rather than a
statutory way. I should have supposed that the proper rubric would be-if the
subject 'vere to be dealt with at all-an appropriate Copyright Office Regulation
under sections 701 et seq. of said H.R. 2223.

Now this basic problem of copyrightability of typeface designs is not to be
addressed, I suggest, as a novel question. It comes before us freighted with his-
tory. Its contours have been shaped, and shaped recurrently, by Copyright Office
concern and consideration for the past sixty-five yen.rs.

Hark.iig back to 1910, under our existing Copyrihlht Act of 1909, the Copyright
Office has consistently refused registration to ornamental letters and typeforms
as well as to "mere variations of typographic ornamentation," or "lettering".
Hence, in conformity with well-settled practice under existing law, typeface
designs have been denied copyright registration.

The non-registrability under our present Copyright Act (17 U.S.C.) of original
typeface designs, speaking generally, can be convincingly rationalized, I submit,
on the ground that such designs are composed of alphabetical letters and are pri-
marily utilitarian objects rather than works of fine or even applied art in that
their purpose is legibility or readability. Such designs basically function, and are
intended to function, accordingly, as printed matter to be read and not as esthetic
matter to be enjoyed.

Put another way, unless the typeface design in question in its ornamental aspect
possesses not only that modicum of originality and creativity required of worlks
of art or of at least artistic craftsmanship. but also an esthetic life of its own
apart from its function as printed reading matter, it should not, I urge, be eligible
for copyright as a work of applied art.

Of course, we are not concerned here with a purely ornamental design in type-
face form, one that could be hung on one's wall to be viewed and reviewed with
pleasure deriving from the beauty or harmony of its line, shape or shading. This
kind of design, this "thing of beauty" is of no moment in publishing typography,
and has nothing to do with reading matter.

However, the typeface design that is of concern to publishers and to authors of
written words is the cue involving the alphabet, the one that has as its essential
use and purpose the intelligibility of the printed word. It is this kind of typeface
design, that perforce is based upon the wealth of public domain typefaces (and
which can vary from them only in such relatively trivial or minor respects lest it
lose its desired utility as a recognizable word form) that has been treated as
non-copyrightable under existing law and established Copyright Office practice.

Should the law be changed now to allow for the copyrightability of original
typeface designs? I submit, it should not.

But before discussing such possible change and its consequences, I suggest that
It might be well to recall, for the sake of perspective, the following observations
of T. B. Macaulay when he incisively stated in connection fa ith a copyright dura-
tion bill then (February 5, 1841) before the House of Commons:

"* * * We must betake ourselves to copyright, be the inconveniences of copy-
right what they may. Those inconveniences, in truth, are neithir few nor small.
Copyright is monopoly, and produces all the effects whiL the general voice of
mankind attributes to monopoly. * * *

"The principle of copyright is this. It i a tax on readers for the purpose of
giving a bounty to writers. The tax is an exceedingly bad one; it is a tax on one
of the most innocent and most salutary of human pleasures * * * I admit, how-
ever, the necessity of giving a bounty to genius and learning. In order to give such
a bounty, I willingly submit even to this severe and burdensome tax." '

I suggest further that, since I oppose change in the present piosture of the law,
the proponents of change have the materially heavier burden to carry. I say that
not to frustrate change that is desirable, but rather because change in the instant
matter seems quite undesirable, especially in the light of its likely and harmful
consequences to pul.lishers, consequences without commensurate lbeneft to type-
face designers or to the public.

Were typeface designs whlich are basically functional in nature, that is,
those -lhlich are capable of serving (and really intended to strre) as intelligible,
printed woin. forms, to he deemed entitled to copyright status by your Subcom-

Malcc.lat,. Prose and Poetrll, Ed. O. U1. Young. Harvard Press, pp. 734, 737.
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mittee, and I trust they will not, could that be brought about without substantive
change in H.R. 2223? I submit, it could not. I say that. because, although Title I
contains no class covering "works of art", denominated in those precise words,
there iq the comparable category of "pictorial, graphic and bculptural works"
found in sections 102(5) and 113 of that Title. These terms i.e., "pictorinal",
"graphic" and "sculptural", draw color and meaning from one another in view of
their association in the single class (item 5). Furthermore, by legislative history
as evidenced by Senate Report number 93-983 on S. 1361 on general copyright
revision which passed the Senate last year, said section 102 (5) is intended to cover
works of fine and applied art, but works of art, nonetheless. IIence, in this respect,
I think we have basically a mere codification of existing law with the consequence
that the same insuperable barrier exists under Title I to the copyrighting of
typeface designs as exists under current law. In short, and as urged above, even
under Title I, the typeface designs which possess utility and are designed to func-
tion as printed textual matter, deriving basically from the public domain (wherein
it is estimated there are available thousands of typefaces and fontsi developed
over hundreds of years), would not, I submit, be copyrightable, despite their
small, but really trivial, ornamentation or decoration. (Gardenia Flolccrs, Inc. v.
Joseph MIarkovits, Inc., 280 F. Supp. 776) The ornamental or decorative features
such as changes here or there in the shading or shaping of a stroke or serif or in
the forming of an arch or curve in the typeface itself, would have no separable
existence of their own, being merely ancillary parts of the readable typeface.

It is worthy of note that in said Senate Report anent categories of copyright-
able works, no mention is made of typeface designs, although pictorial, graphic
and sculptural works are therein adverted to and discussed (pp. 105 et seq, of
the Report).

Furthermore, moving from individual typefaces or fonts to typography, it has
been held that e"en especial typography of a published literary work is but a part
of the literary .'.l-k and will pass into the public domain when the copyright to
the literary work expires. (G. Ricordl d& Co. v. Haendlcr, 194 F. 2d, 914)

The question that next arises is whether Title II of H.R. 2223 is so worded
as to subsume "original typeface designs" under "Ornamental Designs of Useful
Articles". It is my submission that under the so-called design Bill i.e., Title II of
H.R. 2223, typeface designs do not constitute ornamental designs of useful articles
and are, therefore, not entitled to protection under the last mentioned Title. I
believe that there are solid grounds for the foregoing submission, such grounds
having among them the following:

A. It is the "intrinsic utilitarian function" of typeface, especially textual type-
face, "to convey information";

B. Under section 202(b) a design, albeit an original one, is not entitled to
protection if it is "staple or commonplace", or is a "familiar symbol", or is a
"configuration which has become common, prevalent or ordinary";

C. Under the last cited section paragraph (c) a design is disentitled to protec-
tion even if it deviates from the "staple or commonplace" as well as from the
other preclusive provisions of 202(b) "only in insignificant details or in elements
which are variants commonly used in relevant trades" and

D. Even if none of the foregoing preclusive provisions of section 202 apply, the
design will not qualify for protection if it is "dictated solely by a utilitarian
function of the article that embodies it".

An additional, if only makewxeight argument, I suggest, militating against the
protection of original typeface designs under Title II is that the ornamental fea-
ture of readable typeface must perforce lie so quantitatively small as not to con-
stitute the "design of a useful article". The utilitarian function of the typeface
acts as a delimiting factor, operating both qualitativel3 and quantitatively on the
design so that the latter can only comprise a small part of the typeface, others ise
the typeface loses its legibility. But for the purpose of this argument, we need
only consider the size of the ornamental design vis-a-vis the entire typeface
and when we do that we see, I submit. that the design can only be a small part of
the article, and not of the article itself.

Furthermnore, I do not believe that in any of the hearings or drafts of prior
Bills dealing with the protection of ornamental designs of useful artitles any
mention was ever made of original typeface designs as among such onanmental
designs of useful articleS; such absence supports the contention, predicated
upon legislative history,. that typeface designs were not among the ornamental
designs contemllanted. So much for the present wording of Titles I and II of the
.said Bill now under consideration by your Subcommittee.

57-786 0 76 - pt.2 - 35
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I urge you neither to amend Title I or Title II of H.R. 2223 so as to accommo-
date original typeface designs nor to write into such report on this pending legis-
lation as you may issue any language supportive of either copyright or ornamental
design protection for such typefaces. I urge that not only on behalf of publisher
butt also on behalf of authors because to do so would be to create an especially
fertile "litigation breeder", one that would add to the occupational hazards of
publishing without compensating public benefit.

As this Subcommittee is doubtless aware, the present Register of Copyrights
conducted a public hearing, the first ever by anyone holding that Office, in Novem-
ber of 1974 on the issue of the registrability of original typeface designs. To
register such designs for copyright would have necessitated a significant depar-
ture from settled Copyright Office practice, as I indicated ab u ve. At that hearing,
the Register, herself, in tile clear and cogent fashion that is her B ont, articulated
some or far-reaching problems that might well confront publisllers of printed
matter if original typeface designs were to become copyrightable. In that con-
nection and at that time, the Register precisely Iposed the pressing question as
to what extent may the holder of a typeface copyright "try to enjoin, or exact
some sort of payment from a perfectly innocent publisher or author who may
have happened to use a typeface design without knowing it was copyrighted"
(p. 44 of transcript of said hearing). The Register then went on to say: "But fear
has been expressed that this" copyrighting of typeface designs "would enable
typeface designers and their assigns to exact a 'tax', or u hatever you want to call
it, from authors and publishers * * * to put them over the barrel if the work is
publislled and it turns out that the copies have been printed using a 'piractica!'
typeface design" (p. 45 of said transcript).

As this Subcommittee may not know, mr.-ny publishers of magazines and of
books do not do tileir own printing. Our client, who is a large magazine pub-
lisher, uses the services of an independent printer or printers for the printing
of its magazines and also for the printing of its Avon Books. As I understand
the practice, publishers not infrequently fail to specify tile kind or type of
typeface in which text matter is to be printed so that the printer, by fairly well-
established practice, may set such text matter in the typeface that he has then
on hand from the copy furnished by the publisher. The point I want to make
here is that publishers rely upon printers to furnish typeface and fonts. Of course,
the publisher may designate wllat particular style of type he wants, but absent
that, he will speak only generally to the question of typeface. It may be a
Gothic, Roman, Futura, Baskerville, Bookman, Bodoni, Cheltenhamn or Caledonia
to mention but a few of the perhaps better known st. les of type that are avail-
able in the public domain.

If you were to accord copyright to typeface designs of text matter, assuming
originality of their ornamental features, there w')uld lie placed in the hands of
copyright owners an opportunity to make el,-egious demands upon pIublishlers.
You would proliferate litigation because you would proliferate putative copy-
rights. Even if publishers were to succeed in the defense of such actions, they
would still have the expense of defending tile lawsuits for copyright infringe-
ment.

Quite apart from the burden of defending the copyright infringement actions,
publishers who are completely innocent of, or even uncuonscious of, any wrong-
doing, may not only be enjoined from the dissemination -,f t'hir magazines and
books but also amerced in damages, and all because of the relatively incon-
sequential ornamentation in the form of an original design of public domain
typefaces and fonts. This state of affairs has the capacity fior consideranlle mis-
chief and serious loss not only to publishers of text matter but also to the public
in general and certainly to the reading public, and all without really compensat-
ing societal good. .

In a recent (1972) comprehensively researched and closely reasoned paper on
"The Copyrgiltability of Typography and Regulation 202.1(a)" by Hanrriet t.
Oler. Attorney for Exallningn in the Copyright Office. and in whichl s. Oler
concluded thl.t "mere variations of typographic ornamentation, lettering or
coloring" should continue to be denied registration under 17 T'SC. she also
pertinently stated, inter alia. "The trouble stems from the fact that granting
statutory copyright protection would fly in the face of traditional standards as
to requisite amounts of copyrightable authorship for work of art and from the
faLt that Statutory protection might practically restrict the Iublic' s free use of
public domain information when printed in a protected font.'!
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Words are the raiment of thoughts, and typefaces and fonts are but the
rairrent of nords, at least that is so in respect of verbal communication and of
typ, ,.aces and fonts designed to be read. It is the possible copyrighting of such
alphabetical, public domain t3plefaces and fonts, even t'hough they have some
original ornamentation that gives our client (and those similarly situated as
book and magazine publishers) pause and concern. Parenthetically, buch orna-
mentation will perforce be minuscule by virtue of the self-limiting nature of
readability, and such ornamentation will most likely be detectable and dis-
tinguishable only by those expert in the art. There is the real and substantial
fear of implication in infringement actions that is the basis of this concern.
Such apprehension can have a bignificant "chilling effec7." upon the publishing
of literary works, with the consequent depressing of activity in that field. If
the occupational risks of such publishing be thereby increased, the economic at-
tractiveness and support of that endeavor diminish. This diminution can ad-
versely affect authors of such works by shi...king the market for their writings.

The foregoing potenti.; dangers greatly outweigh, I am convini. ., the bene-
fits that might accrue to designers ..f origilal typefaces and to the manufac-
turers of such typefaces and fonts thereof, were such typefaces or fonts to
become protectible under Titles I or II of H.R. 2223.

As of course, this Subcommittee well knows, under our constitutional Repub-
lic, we have placed a high premium on the free flow of ideas, on the freedom
of expression and of the press. As I sug-ested above, were the typefaces and
fonts which we have been discussing given coyiyight status, this flow of ideas
would be impeded and the freedom of the press abridged by the threat of liability
for copyright infringement that would hover over the publishing of printed
literary material. (cf. DeAcosta v. Brown, 146 F 2d, 408, 413, dissent of L.
Hand, J.)

In view of the foregoing, I urge that you not abridge press freedom or oppose
the momentum of history by statutorily promiding or otherwise indicating that
'original" designs of readable typefaces or fonts constitute copyrightable subject

matter.

Mnr. DANIELSON. I yield to the gentlenila 'from Xew York. Some-
times we get nlore down to the nitty-gritty in the questions and an-
swers than we do in the open statement.; Ir. Pattison.

Mr. PxarISON. I would just like to pass right now.
Mr. DANIELSON. Then I will take over for a minute or two, if I may.
You mentioned. Mr. Ebenstein. that you represent some independ-

ent manufacturers of type fonts. What is the contl.ist with an inde-
penldent? WT hat is a nonindependent? Define the term.

lMr. .,,.NSTiIN. As I hlave defilned an independent manufacturer,
it is oi.. ovho does not also nmlake the typesetting equipl)ent as con-
trasted with MIergentlaler. for exanlllle, who Illnakes typesetting equip-
ment and makes fonts for their own machines.

MIr. DANIElSON. They make the fonts that are used in their typeset-
ting equipnment. You sinlply--within this subject lmatter, tit least, you
only manufacture the fonts. Is that the idea.?

Mr. EBENSrErs. That is correct.
ir. DANTmIsoN. Are the type fonts, and I gather that big square

th ing there is a t.ylpe font-
Mri. DE\V. A grid, yes.

IMr. DAN-IELSON-. It is one. There are others. Can the type font' for a
MIergentlialel Illachine be used in naclhine.,- mlachines of other 1manml-
facturers?

Mr. EiEN-sTEIN-. Absolutely not.
Mr. DANr :LSO.N. Can thle fonts of other :nanufacturers be used in the

Mfergenthaler machine?
Mr. EBENSTEIx. Absolutely not.
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Mr. DANIELSON. Is there some reason, patent law or otherwise, why
you as a font manufacturer could not manufacture a font that would
go into a Mergenthaler machined?

Mr. EBENSTEIN. Mergenthaler does have a patent which covers
several of their pieces of typographic equipment. Mergenthaler also
has. a patent that covers a specific arrangement of type font which
they use. Whether or not a type font could oe made for a Miergenthaler
machine that did not violate their patent rights, I don't know.

Mr. DANIELSON. Would it be-it would at least be a complex job to
do so, is that it?

Mr. EBENSTEIXN. I would think it would be a complex job to do so,
yes sir.

Mr. DANIELSON. The independent manufacturers of type fonts, whom
you represent, do not make t3 pe fonts that will go into the Mergen-
thaler machines.

Mr. EBENSTEIN. MY client does not, no.
Mr. DANIELSON. Client, singular or plural ?
Mr. EBENSTEIN. I represent a single client who is among this group.

I know of no other that does either.
.IMr. DAXIELSON. I see. I am trying to be sure that I understand this.

that a particular type font, the mechanical setup and the relative loca-
tion of the. different characters within that type font. are unique in that
one to the 'Mergenthaler machine, in another one to some other
machine, and so forth. Is that correct?

Mr. EBENSTEIN. That is correct. In fact, in some cases the shapes are
entirely different. Some are round, some are rectangular, some are
square.

Mr. DANIELSON. So long as it is correct, I don't care what the shape
is. I am thinking of whether or not compatibility-does the other
gentleman confirm that?

AMr. WAssErRSTnor. NO compatibility.
5Mr. DANIELSON. Again, you don't know, but that is not to say-in-

cidentally, I might add, 'Mr. Mullilken, I thought you -;'ere the at-
torney for the second witness. I see I am wrong.

Our Chairman is back. Mr. Chairman, we have Mr. Ebenstein,
AIr. Dew, and AIr. Wasserstrom, all of whom have testified. IMr. Mul-
liken is the second gentleman from the left as you face them. Ile rep-
resents the International Typographic Association and he has not
testified. I don't wish to pass-

Mr. MIULTIENZ. Mr. Dew is testifying for both of us.
Mr. DANIEr,SON. Your testimnony is included in Mri. Dew's?
Mr. MIULIKIiEN. Yes.
Mr. DANIsT.SON. Very well. Then I think-to continue my questions,

if I understand this correctly, if Conmpany A manufactures a type-
setting machine and also manufactllres the tyl)e font to go into it,
no other type-font manufacturer call produce a-can manufactulre a
type font which will go into that same machine and be usable in tfhat
same machine.

" Mr. En,:'STEIX. 'Well. that is not entirely true. Separlate fromn pro-
tection of the patent lais. ally iildeperndenllt manufactulrer could make
a font for one of the nuclline manufactm'ler's pieces of eqlilment. I
think the point is that the pieces of--the fonts that each of the man-
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ufacturers make for their own equipment do not fit the equipment of
other manufacturers.

Mr. DANIESON. All right. I am glad you explained that. I think
I have you now. It is-there is no legal barrier to Company X manu-
facturing a font that will go into the machine of Company A, but
the fonts of Company A won't fit any other machine, so that the
person who buys a font of Company A very nearly has to use the
machine of Company A.

Mr. EBENSTEIN. hiiat is correct. The only legal barrier-
Mr. DANIELSON-. And your point, then, was that if we granted a

copyrightable, recognized a copyrightable property right in that type-
face, and it is exclusively in this type of font, no one would have access
to it except a printer who has that particular machine.

Mr. EBEN-SrTEN. That is correct.
Mr. DEW. Precisely.
Mr. DANIELSO:N. Thank you. I headed backward the first time.
My only question is within the printing market, how many potential

users would be in the market for a particular typeface ? You may have
already answered that in the last question. Only those printers who
own that company's typesetting machine or who have possession of it.

M.P. EBERSTErIN. That is true. I think there are approximately 1,600
indepelident typographers in the United States. There are approxi-
mately four or five or six major machine manufacturers. How that
divides up as to how many manufacturers' equipment is in which, I
really don't know.

Mr. DANIELSON. But if you got A, B, C, D, E, F, and G machine
manufacturers, only the typesetters who have the machine of Company
A can use Company A's type fonts and the same applies to the others.

Mr. EBENSTEIN. That would be the problem.
Mr. DANIELSON. You would have a restricted market in that it is

restricted to the typesetters who have that manufacturer's t5 pesetting
machine.

Mr. EBEN.STFEIN. That is correct, sir.
Mr. DANIErLSON. I am satisfied with my questions here.
_Mr. KASTENNMEIER [now presiding]. The gentleman from New York.

Any questions ?
Mr. PrrTTsoN. I take it what you make are fonts for machines other

than Mergenthaler machines ?
Ml'. EnBENSTFIxN. That is correct.
Mr. PArTTrIS. All other machines.
Mr. EBsnX-sTlIN. No. We make fonts for only the Alpha typesetting

machlines manulfactured by Alphatype Corp. of Skokie, Ill.
Mr. P.TrisoN. And the reason you do that is because there is no

patent protection for Alpha. apparently, for that particular font.
MrI. EInEsslTxN. There is no patent protection for that particular

font. There are many other fonts for which there is no other patent
protection. It is a matter of my client's size and scope of activity. I
think Mergenthaler is the exception in the industry in which they
have a patent whllich covers the font which they sell.

Mr. PAi-risox. Generally speaking, the machine that makes the--
the printing machine company that makes their own fonts also and
you compete with them.
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Mr. EBENSTEIN. Yes. We compete with Alphatype in the sale of
fonts for their machines. That is correct.

Mr. PArIsoS;. And they design their own type and put out different
'fonts ?

Mr. EBENSTEIN. That is correct.
Mr. PATTrSON. Do you design your own type or do you use existing-

one of the 10,000 ?
Mr. EBENSTEIN. Well, we do both. We sell fonts both for the Alpha-

type machine which are similar to the fonts that Alphatype sells. We
sell fonts in the same type styles in different sizes. IVe also sell a num-
ber of typefaces which are of our own manufacture and of our own
design, and I might add that those that we sell of our own design
Alphatype has duplicated, so we are competitors right down the line.

Mr. PArrISON. If you manufacture a font for sale to people who own
Alphatype machines and somebody takes your font and-how easy or
how difficult is it to duplicate the font?

Mr. EBENSTEIN. It is a difficult process to duplicate a font well. .t is
a photographic process, but the problems involved require very care-
ful alignment and it is not a simple process and there are very few
independent manufacturers. I think primarily for that reason.

Mr. PArrISON. I-Iow do the people who design typefaces-that is all
they do. I Lake there are some people who do just that. We heard this
this morning.

Mr. EBE.STIrN. Well, I would venture to say there probably aren't
more than 15 or 20 people in the world who do nothing but design
typefaces.

Mr. Px'rrlsoN. Do they normally work for Mergenthaler?
Mr. EBENSTEIN. Yes.
Mr. PArrIsoN. They are employees?
Mr. EBENSTEIN. They don't work for Mergenthaler as an employee,

but every major designer is tied in one way or another to one or two of
the four or five major manufacturers for whom they have done work
over a period of time.

Mr. PArrIso.x. I have no further questions.
Mr. KASTFSNrEIER. Do I understand you, gentlemen of the panel, to

say that 'as far as H.R. 2223 is concerned, you prefer it in its present
form for you do not feel it includes, subject to the suit that is pending,
that it would force you to honor registrations or would otherwise pro-
vide for copyright protection for typefaces? Is that your position?

Mr. WAssERsntoar. I think, Congressman Kastenmeier-
Mr. KASTENMrEER. With respect to the bill before this committee.
Mr. 1WAssEnslmor. You weren't here when I spoke. I represent pub-

lishers and I am interested in-my concern is with the typography of
publishing. In my own view, the present bill either does not entitle
original typeface designs to copyright status either under title I or
title II as presently worded, and my submission was that you should
not modify or effect changes to permit the copyrightability of this
kind of readable typeface. And I also suggested very btrongly that you
not open the door of copyrightability in any report that you may issue
on this bill.

So, speaking for myself and my client, and publishers in general, I
believe I am speaking properly for them, that I thinkl we would be sat-
isfied with the bill in its present form.



1225

Mr. KAsTES,,EIER. While you quote, as I understand it-you cite
Mr. Irwin Karp and Mr. Alan Latman as believing the present copy-
right law does not include protection for typeface designs.

TIr. WASSERSTRo3r. When I testified, Mr. Kastenmeier-
Mr. KASTE-NMEIER. I was going to say did not someone state that ?
Mr. WASSERSTRO3t. I testified at the hearings at the Copyright Office,

and so did Mr. Ebenstein, for that matter.
Mr. KASTE-NrrEIER. Mlr. Ebenstein, I believe, made the citation.
Mr. WAssERsTno3r. I didn't cite it.
Mr. EBE,-STEIIN. I believe at the hearings before the Copyright Office,

both Mr. Karp on behalf of the Author's League and Mr. Latman
testified that it is not covered under current law.

Mr. KASTENMiEIER. That is not to say that they do not prefer their
coverage.

Mr. EBE-STrEIN. No.
Mr. WASSERSTROI. Mr. r. astenmeier, M1r. Karp, who testified right

after I did, was of the same view that I was and that is that the Regis-
ter should not change the existing registration to permit this kind of
typeface even when original in a copyright sense to enter the house of
copyrights, so to speak, ty the registration route.

MIr. ]BENSTEIN. I can't speak for either .IAr. Karp or Mr. Latman,
but I read their tebtinlony before the Copyright Office to go well beyond
that. In the comments iiade in the letter from the Copyright Office
to the committee, there was a quotation from Mr. Karp. I think the
committee, if interested, should review Mr. Karp's complete testimony
and Mr. Latman's testimony and I believe that their positions,
although I can't speak for them, of course, it sounded to me like they
wvent beyond merely whether it is protected or not protected under
present law, but which should be-

Mr. KIASTENMEIER. But as a matter of policy also shouldn't be
protected.

BMr. EBENSTEIN. I believe that to be their testimony. Again I can't
-peak for them. I would be glad to provide the committee with a copy
of the transcript of those hearings that were conducted before the
Copyright Office and I will do that by mail if that is acceptable, if the
committee is interested.

Mr. KASTENr.ETER. Of course, Mr. Latman is here or could in a subse-
quent communication to this committee amlplify his own point of view
on tha"t suhiret.

In any event, if there are no further questions, on behalf of the com-
mnittee, I would like to express our gratitude to you gentlemen for-

Mr. DANIELSON. Mr. Chairman, may I ask one additional question
about type fonts, please?

Within a type font, for instance, take that large one there that is
about 7 by 9 or something like that, the various characters within-
could you hold it up, Mr. Dew a

Mr. DEW. Certainly.
Mr. DANIELSON. Oh, yes. There are a number of panels, about 12

panels within that 1 framework, and within each panel there are
about-there are a number of characters.

Mr. DEW. Characters, upper case, lower case, additional characters.
Mr. DANIELSON. Is the physical location of those characters on the
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plate or glass or film, whatever that is, is that critical in the use of
the typesetting machine?

Mr.. DEW. Yes.
Mr. EBENSTEIN. Yes, it is. A typesetting machine is set up to move

that font to a certain position and then expose-
Mr. DANIELSON. Light will pass through the character.
Mr. EBENSTEIN. That is correct.
Mr. DANIELSON. And therefore there must be a very close tolerance

on the manufacture of the font in coordination with the mechanism so
that when hit "M" you get "M," for example.

Mr. EBENSTEIN. That is correct, sir.
Mr. DANIELSON. Thank you. I wasn't sure of that.
Mr. KasTENmEIER. Thank you for your testimony.
[Subsequently, the subcommittee received the following letters from

American Institute of Graphic Arts; Michael Parker of Mfergenthaler
Linotype, Howard B. Rockman and Luis Tomas Estrada.]

THE AMERICAN INSTITUTE OF GRAPnIC ARTS,
New York, N.Y., July 14, 1975.

Hon. ROBERT W. KASTENMEIEII,
Chairman, Subcommittee on Patents, Trademarks, and Copyrights, Judiciary

Committee, House of Represeintatives, WIVshingtonl, D.C.
DEAR CONGRESSMAN KASTENMEIER: The American Institute of Graphic Arts

is concerned with the balance of information that will be obtained from your
committee's hearings onl typeface design protection. IMy constituency, some 1840
professionals working in graphic communication, are what might be called "our
country's typeface consumers". Our designers are the ones who actually create
books and all kinds of printed and graphic material with type as a vital creative
communications tool.

On June 24th I spoke on the telephone with your counsel, 'Mr. Herbert Fuchs
who informed me that the testimony time that is to be available at your hearings
had already been allotted.

Last January AIGA held a special meeting on this subject at which Ms. Barbara
Ringer and others participated. Out of that was drawn up an informal statemrient
of position. On advice from New York Congressmt.n Edward I. Koch, we take the
liberty of sending to you the enclosed 30 copies of the statement for distribution
to your committee and for the record.

If there is further, information or testimony required, please telephone me at
(212) 758-2853.

Sincerely,
KARL FINK, President.

STATEMENT OF POSITION, TYPE FACE DESIGN PROTECTION, TIIE AAMERICAN
INSTITUTE OF GRAPHIC ARTS

The American Institute of Graphic Arts numbers among its 1700 members
both typeface designers and typographic consumers-graphic designers and
graphics production people who design with and specify typograp:,v. In the
current controversy over type design protection, the Inbtitute han. two concerns:

1. To exercise its influence and offer help to seek a solution which will, ilsofar
as possible, serve the needs of the graphic arts professions.

2. To help create a climate in which type designers can work both creatively
and with adequate recompense and in which graphic designers can be free to
select typefaces on the basis of appropriateness and aesthetic considerations
without fear of legal entanglement.

AIGA is composed largely of creative people working in graphic comnmunica
tion, npublishing, advertising, promotion, signage and other manifestations of
visible language-a broad representation of the users of typography.

To us, type is a vital part of the communications process. It is a means of
creative expression. In our opinion, the outcome of current discussions will be
an important factor in determining the future visual quality of American
communication. It xwill most assuredly influence the future of typographic design
in this country. It can help create conditions that nurture and support creativity
or conditions that stifle creative thinking, experiment, and innovation.
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Most of us in AIGA know a great deal about type and its uses and little about
legislation and its enforcement. Accordingly, in stating our views on the matter
of type design protection, we will stick to our own area of expertise. We will state
our needs, express our opinions on what is best in the way of a climate for pro-
ducing good work, voice our concern, point to pitfalls, and mention moves wve be-
lieve would be detrimental. We make no recommendations as to what legislation
or other governmental action will best achieve our goals.

However, we will, if asked, supply information and advice to legislators and
Copytight Office personnel, will work with them in developing a system that
satisfies Ihe needs of graphic designers; we will lend our support to rulings or
legislation which are consistent with those needs.

A typeface is a unique creative work which merits government protection
against unauthorized copying. It is as deserving of such protection as a novel, a
poem, a song, or a drawing. After examining the options, we think that it can
fall within the purview of amended Copyright Office regulations. But we prefer
to state conditions and let others decide how best to do it:

1. We would like to see universal licensing of typefaces to all legitimate mar.
ufacturers. We consider it healthy to have typefaces obtainable from more thnu
one source, provided there is good quality control. Because typeface designs xLe
unique, they must he meticulously and accurately reproduced. Their extension to
matrices or grids for equipment other than that for which they were originally
designed is to be carefully controlled by the original designer or design team.
Only with this kind of quality control, which ensures compatibility, can designers
specify type with the assurance that their finished designs will reflect their
graphic plans. T

2. Because typefaces are designated-and selected-by name, AIGA feels
that any copyright or design protection system must cover both design and namle.
AIGA welcomes licensing of type designs among a number of mlarketers. How-
ever, for the protection of users of type, we believe that the name for a typeface
must be recognizable and that the configuration of the type to which tile name
is assigned must be constant. Name and design should not be separable.

3. We are told that a possible effect of a change in Copyright Office regula-
tions-albeit a remote one--might be that an injunction could be obtained against
printing of a book because the type in which it is set is of questionable origin-
an unauthorized copy of a protected face. The author, publisher and printer
would thereby become victims and suffer financial loss in a dispute between mar-
keters of type fonts. We also understand that specific legislation could preclude
such a circumstance.

Should typefaces become copyrightable, we feel there exists a temporary solu-
tion tn this problem: book manufacturers could simply limit their designers and
printers to use of typefaces in the plublic domlain-all faces that were standard
prior to a change in regulations-until any danger of disruption of production
schedules is elimina:ted by legislation.

4. AlGA swants to be certain that the costs of type composition remain reason-
able-that a royalty and licensing system will not inflate rates unfairly; it also
wants to be sure that any royalty or license charge will be collected only once,
when the font or grid is sold. MIoreover,. we would oppose any change which
placed restrictions for use of composed letters on the graphic designer, who must
be free to alter or adapt as special graphic needs dictate. i'

.5. There are obvious prollenls in determining whether a specific typeface is,
in fact. sufficiently original to merit granting of a copyvright or in determining
whetller a typeface is sufficiently like another to constitute an infringement of
(olpyright, Tile differecll'es which distinguish one typeface fromn another are often
subtle or minute: they might wvell seeni insignificant to tile layman. Yet these
(liffereneees often prompt a designer to specify one face and reject another that
seems almost, the same.

To overyeanis this difficulty. an(d to mlillimize tile amount of litigation that will
inevitably result from copyrighting of typefaces, AIGA recomlmends formation
of an advisory groupn of typeface experts-specialists who understand the sig-
nificance. or lack of significance, of differences in letter forms. This typographic
panel could have several functions:

a. To serve as an advisory group to tile U.S. Copyright Office and to legislators
in prmnulgating effective typograplhic ldesign protection laws and regulations.

b. To help establish criteria of originality (not aesthetic value) by which copy-
rightability or protectability of typefaces can ibe deternmined on a regular basis.

c. To clarify. mediate, or arbitrate disputes involving typeface designs. To
serve as expert,; in mediation, arbitration, or litigation.

We believe that an effective system of type design protection will foster more
and better type design in this country. Arguments to the contrary seem to stem
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from fear and from the automatic tendency of business to resist assignment of
additional powers to government bureaus. While the process of protection rill
require study and periodic refinement, we believe it will turn some fine American
designers toward a challenging area in which they have not been able to afford
to work of recent years. This will almost automatically follow when type design-
ers are paid for their effort in proportion to the success of their product.

LAFF, WHITESEL & ROCKMAN,
ATTORNEYS AT LAW,

Chicago, Ill., August 29, 1975.
Re H.R. 2223, title II, copyright protection for original typeface designs.
Hon. ROBERT WV. KASTENMEIER,
Chairman of the Subcommittee on Courts, Civil Liberties, and the Adnministra-

tion of Justice of the House Committee on the Judiciary, House of Repre-
sentatives, Washington, D.C.

DEAR SIR: Please find enclosed my comments in opposition to the proposed
change to Copyright Regulation 202.1(a), which are being filed on behalf of
Castcraft Industries, Inc., of Chicago, Ill.

Cordially,
HOWARD B. ROCKRAN.

Enclosure.

STATEMENT OF POSITION ON COPYRIGHTABILITY OF TYPEFACE AND TYPE FONT
DESIGN, HOWARD B. ROCKMAS-LAFF, 'WIITESEL & ROCKMAN ON BEHALF OF
CASTfRAFT TNDU.ETP.IS, I.C.

1. Introduction
This memorandum is being filed in opposition to the proposed action by the

Register of Copyrights in changing regulation § 202.1(a) to permit the registra-
tion of ordinary typeface and type from designs and fonts. This action would,
in effect, extend copyright protection to works which are not within the category
of copyrightable subject matter as defined by legislative and judicial mandate.

Opposition to the proposed change is based on several grounds. First, the pro-
posed change would radically alter existing law as to the scope of copyrightable
subject matter, and in particular, as to the standards for delineating a "work of
art". Such changes are outside the power of the Register of Copyrights, which
office is neither legislative nor judicial in nature. Second, the decision whether
the law should be changed, and how, should be decided by the courts, or Congress,
before the Copyright Office makes such an important change. This has been the
custom of past rule changes, and this policy should not be abandoned now.

Third, present design patent statutes, and the procedures implemented there-
under, are sufficient to grant protection to those type forms exhibiting the
requisite creative authorship required under the Copyright Laws. The Copy-
right Office would face tremendous difficulty examining originality and creative
authorship in typefaces, since the requirements of such examination are beyond
the capability of the Copyright Office as presently staffed.

Fourth, if the regulation were changed, publishers would avoid the use of new
typefaces when producing public domain works to prevent contingent liability,
thus stifling the demand for new typeface designs.

Fifth, the effect on the total industry affected by the rule chrnge would be
adverse Manchinery manufacturers would be able to dominate and to exact
tribute from the many typographers who buy and use such machinery. Thus,
the proposed change is deemed by this writer to be unnecessary, unwarranted,
and ill-advised.

II. finder Existing Law, Typeface Designs Cannot Qualify as Copyrightable
lForks of Art

At the Copyright Office hearing on November 6, 1974, proponents of the pro-
posed change in rule 202.1(a) to allow registration of new designs in type-
faces and fonts urged that such typographic designs qualify as "works of art"
in Class G (17 U.S.C. § 5(g) ). However, typeface and font designs do not meet
eXistlng legal standards for determining copyrightable (orks of art, and if the
proposed rule change were adopted, a change In substantive copy right law would
be required, as well as procedural changes. The Register of Copyrights, as an
administrative officer of a legislative agency, is not empowered to adopt rules
contrary to statutory and judicially pronounced law.

The Copyright Statute, 17 U.S.C. § 5(g), states only that "works of art" are
subject to registration, but does not indicate the standards to be applied in deter-
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mining what constitutes a "work of art". However, several judicial decisions
have attempted to establish a definable standard, and the Register of Copy-
rights, under the authority of 17 U.S.C. § 207, has promulgated rules establish-
ing the criteria for regi.terability of works of art. When court decisions have
altered extant guidelines for determining the copyrightability of a work of art,
the Register of Copyriglits has responded by changing the rules.

To be copyrightable in Class G, a work must be the original work of the
author, and if the work is based on material already in the public domain, his
contribution to the total work must be substantial, and something more than
merely trivial. M.M. Btusiness Fornms v. Uarco, 472 F.2d 1137 (6th Cir. 1973);
Alfred Bell & Co. v. Catalda Fine Arts, 191 F.2d 99 (2nd Cir. 1951). The alphabet
has been in the public domain for quite some time. Therefore, to be copyrightable
as works of art, typefaces or fonts must exhibit a design change which is more
than merely trivial. Since legibility and readability are the primary considera-
tions in letterform design, the changes made to each letter are merely trivial
embellishments on a basic form, and hardly raise the letter to the status of a
work of art. Thus, "mere variations of typographic ornamentation" do not meet
the originality qualification for a work of art, and the regulation should not
be changed.

Other than originality, a copyrightable work of art must exhibl' "creative au-
thorship". 37 CFR § 202.10(b). This requirement is applied not as a matter of
policy, but as a matter of definition of a work of art. Gardenia Flowers, Inc. v.
Joseph Markovits, Inc., 280 F. Supp. 776 (S.D.N.Y. 1968). As testified to by
typeform designers at the November 6, 1974 hearing, one typeface varies from
another by the addition of knoNn elements, .uch as serifs, or by merel. thicken-
ing or thinning lines, curves and spaces. There is little, if any, creative effort
exhibited in altering one typeface to make it "new", since above all, the letters
must be legible. Thwu, s, ,;l.nut ellbud.%ing c.iati it., tlpefolfin do notl neet the
historical and ordinar3 standards of an "art", and should not be registered as
such. See: Rosenthal et al. v. Stein ct al., 205 F.2d 633 (9th Cir. 1953).

The value of a literary work or a ;a,,rk of art is in the artists' expression of
the ideas embodied therein. The sales value of these works is in the literary or
artistic quality of the expression. In literary works, royalties are paid to the
author, or composer, or published. In works of art, royalties are paid to the
artist. People usually, however, do not buy literary works because of the par-
ticular typeface used. Therefore, the artistic quality of the typeface is at a very
minimal level compared to the functional quality of the typeface in being legible
in expressing an idea.

Proponents of a change in the existing regulation barring registration of
"mere variations of typographic ornlamentation" have urged that the Copy-
right Office employ a typography "expert" to determine originality,' e.g. whether
a submitted typeface is truly different from the approximately 80,000 ty pefaces
presently in the public domain. Aside from the technical and practical problems
this procedure ixould ;i,,t\n, to establish buch a procedure Nxould require the
Copyright Office to appl3 a standard of copyrightability -which is contrary to the
body of relevant, substantive law. In my judgment, the Register of Copyrights
is without power to establish a nest standard of registerability withoudt legis-
lative backing, and in particular, in view of existing law to the contrary.

In Gardenia Flowccrs, Inc. v. Joseph Markovits, Inc., the District Court for
the Southern District of New York held that the "originality" of a work of art
is not to be determined by the opinion or observation of an "expert". Instead,
the court found that. originality was to be determined "bi the e. e of an ordinary
observer". (280 F. Supp. at 783). I submit that this case, while decided at the
District Court level, hl:l not been relersed or critic;zed in subsequent decisions,
alnd represents an accurate statement of the prevailing law. Thus, v;ere the
Copsright Office to use an expert to determine the registerability of typefaces,
a standard contrary to existing law Noul, be introduced. This, I submli, is an
abuse of the rule-making discretionof the Register of Copyrights under 17,
U.S.C. § 207.

Further evidence of the lack of "creative authorship" in the production of
typeformn desigi; is the fact that optical projectors and printers are available
which can alter a given t. peface design by purely mechanical means, i.e. rutat-
ing a series of lenses relati, e to one another. One manufacturer ad ertises that
its mach;ine can produce alpproxsilately ele:en million t;peface variations
through optics.

l Comment of Henry Leeds, representing .Mergenthaler Linotype Co. Hearing of
November 6, 1974.



1230

The present Register has stated that the proposed change in the Copyright
Office regulations would merel.y reflect an interpretation of the law. However,
the proposed change in the rule tegarding typeforms would result in an inter-
pretation that is contrary to prevailing law. Further, this action would enlarge
the area of copyrightability, which is not within the power of the Register of
Copyrights. The proposed rule change, therefore, is unsound. As in the past, the
present Register should ;,c obliged to adhere to established judicial standards
relating to the scope of copyrightable subject matter when considering changes
in administrative regulations.

III. Mechanical and Utflitarianr Aspects Dictate the Form of Typefaces, and
Not Their Artistio Craft8manship

The Copyright Ofike has consistently held that where the shape or form of a
work is dictated primarily by itilitarian or functional considerations, rather
than aesthetic values, the work does'not qualify as a "work of art" within the
meaning of 17 U.S.C. § 5 (g). Where a work combines both utilitarian and aesthet-
ic values, the Offiuc has al!owed registration on the separable art embodied
in the work, apart hfonr the functional features. This concept is embodied in
Rule 202.10(c) of the Copyright Office, 37 C.F.R. § 202.10(c), which states that
artistic features of a work "which can be identified separately and are capable
of existing independentl3 as a -sork of art" are eligible for registration.

The key question is whether addidlons to or embAeilishi.lents on standard letter-
forms can be "identified separately" and exist "independently" to qualify as
works of art. I have concluded that they are not'

Type characters are instruments or devices for communicating written lan-
guage, and are utilitarian objects. Even "decorative" or "unusual" letters must
retain their ability to be read. Thus, the main thrust of typeface design is
legibility. The artistic additions to a letter must stay within narrow confines, or
the letter loses all legibility and becomes worthless. As stated by MIr. Michael
Parker, Director of Typographic Development at Mlergenthaler Lino4t,. Co.,
during a seminar held in Washington, D.C. on October 15, 16, 1974, when enough
ornamentati n is added to a typeface to make it "novel," the fa,e also becomes
illegible. This supports the theory that any design change to a standard letter
which allows the letter to retain its legibility can only be considered "trivial,"
and therefore not copyrightable.

The mechanical aspects of printing also dictate to a large extent the design of
a particular typeform. These considerations are:

a. avoiding ink traps and blurs;
b. maintaining proper spacing between large ink masses;
c. line thickness when ink is applied;
d. the unitizing and mathematical pattern of widths when the letters are

assembled into words;
e. cathode ray tube display requirements; and
f. mechanical modifications.

With these limits on the artistic freedom of a type designer- in producing a new
face, there is little room for the degree of "creative authorship" required to
constitute artistic craftsmanship separate and !- Dependent from a letterform's
utility in conveying information.

Ordinary typefacca, standing alone or assembled in groups to form words, are
not objects of aesthetic appeal. Their only purpose is to be read, and If their
form is pleasing then reading them is made less tiring. Letters, particularly those
used in texts, have no life apart from their function, and thus are not works
of art.

The present Register, in 1954, was instrumental in the adoption by the Copy-
right Office of rules which embody the above-stated concept. "The CopyrIght
Office Practices of October, 1954, Part IV," (formulated by .Is. Barbara Ringer)
states:

"... if the shape of an article is dictated by or necessarily responsive to the
requirements of its utilitarian function, its shape cannot qualify as a work of
art."

It is difficult to understand how a typeface design could meet this require-
ment! This concept was embodied in the Copyright Office Regulations published
in 1950 and 1959, and approved by the Second Circuit in Kitchlcns of Sara Lee,
Itlc. v. Nifty Foods Corp., 266 F.2d 541 (2nd Cir. 1959).

Because of its primary utilitarian function, a typeface would qualify as a
work of art under Copyright Office Regulation 202.10 If It contained more than a
minimum amount of originality and separable artistic authorship, and if its
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shape were not dictated primarily by its function. This category does not em-
brace commercial typefaces, which above all else must be functionally legible.
Aesthetic value' is secondary.

As stated previously, the test of creative authorship of a work based on a
public domain work is the aesthetic value as seen by a casual observer. Wit-
nesses testifying before the Copyright Office officials on November 6, 1974
repeatedly stated that while the layman cannot detect the differences between
typeface designs, the differences are apparent to an expert. They even suggested
that the examination of typeface designs for authorship he conducted by an
expert. If it takes an expert to note these differences, then only small changes
exist between new and old typeforms. These small or "tr!iial" differences connot
raise a utilitarian object such as a letter of the alphabet to the status of "cy"'

A curious dilemma would arise if new typeface designs were to be re,'stere
The case of Ted Artold Ltd. v. Silvercraft Co., 259 F. Supp. 733 (S.D.IN.Y. !t
indicates that where a design for a utilitarian object is granted registroaloD, r
those features of the work which can be identified separately and ale c,,.a-le
of existing independently as a work of art are covered by the re~.stration. In
that case, a telephone casing enclosure was considered to be sepnat from a
pencil sharpener.

In the case of typefaces, whose sole utility is to convey information, inside
every ornamental or newly designed letter "A" is a public domain letter "A."
In other words, the new design is built on the existing letter. Therefore, what
does the registration cover-the entire letter, or just that portion of the letter
which has been added or modified by the designer? These questions will have to
be answered by typographers when instructed by an art director to use a pro-
tected typeface, or the equivalent thereof.

IV. The register of copyrights does not have the power to register typeface
designs

A. THERE IS NO NEED FOR A CHANOE IN THE REGULATIONS

The announcement of the Copyright Office's consideration of a proposed rule
change appearing in the Federail Register, Vol. 39, No. 176, September 10, 1974
stated that developments in the industry, judicial developments, and the con-
clusion of the Vienna Conference (WIPO) in 1973 provided the impetus for
the present amendatory proceedings. However, none of the factors underlying
these three categories of development support the need for a rule change.

1. Industry Developments Do Not Warrant a Change

Those supporting a rule change urge that without copyright protection, de-
signers of typefaces do not have the incentive to produce new works, thereby
stifling creativity in the development of new letterforms. One speaker at the
seminar conducted on Octob'r 15, 16, 1974 went so far as to describe the plight
of a poor typeface designer who existed on the brink of financial disaster because
of his inability to protect his work under the Copyright Laws.

I suggest, however, that this is not the "industry development" which has led
leading typographic machinery manufacturers to their recent quest for the
protective copyright umbrella. Until recently, the manufacture of type fonts was
predominately accomplished by the casting of metals, such as lead. Because of
the difficulty in producing a new typeface in lead, there was very little need,
if any to seek protection for the "Intellectual" expression embodied in the
typeform. Therefore, from a business point of view, and not because of any legal
or aesthetic criteria, these large manufacturers made no effort to change the
Copyright Law.

However, in recent years, the advent of new photo-typesetting processes and
devices makes it relatively simple to duplicate a letter, or series of letters, of the
alphabet. Thus, a user of a photo-typesetting machine is able to purchase his
font of alphabets from suppliers other than the machine manufacturer. Since
this business situation cuts into the profit picture of the large companies. they
set about to seek a method to prevent their fonts from being copied. The only
way to accomplish this was to reverse a policy of the Copyright Laws which has
stood for over eighty years. It is interesting to note that the majority of the
typeface designers who spoke either at the October 15, 16, 1974 seminar, or at
the November 6, 1974 hearing were, in one way or another, monetarily connected
with a manufacturer or manufacturers of typesetting machinery. However, a
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change in a business situation does not raise typeface design to the status of
"art."

Thus, the "industry" note feels the economic pinch of free and open competi-
tion where it once enjoyed a technical moropoly, and i, looking to the Copyright
Office to give them back their monopoly. This, I suggest, is contrary to our
competitive economic sistem. As will be discussed in a later portion of this
paper, by giving the larg, manufacturers the monopoly they want, the competi-
tive fabric of the typography industry as a whole, which is composed of many
small typography shops throughout the country, will be cast out of balance to
the great economic detriment of the operators of these small establishments.

2 .o Judicial Dccision Suggests That the Law, as Embodied in the Copyright
Oflcc Regulations, Has Changed

The decision by the District Court for the Eastern District of Pennsylvania
in Ample' Jifg. Co. v. A.B.C. Plastio Fabricators, Inc., 184 F. Supp. 285 (E.D.
Pa. 1960) has been mentioned by some to indicate that there is a judicial trend
towards recognizing the copyrigbtability of typeface designs. This is not true,
however.

In that case, the court held that plaintiff's arrangements of standard letter-
ing to form words in its brochure, and the manner of presentation was copy-
rightable. This is what is generally known as typograph3 (layout or arrange-
ment of wvords, sentences, phrases, etc.) as contrasted to a typeface (a single
letter), or a font (the alphabet arranged in a reproducible platen). The court in
4mnple' did not hold that the typeface designs making up plaintiff's arrange-
ment of words were copyrightable. As a matter of fact, the court noted that the
lettering used by plair.tiff was Egyptian and Egiptian .Modified, two common,
public domain typeface dcs!gns.

The Amplex court also relied upon the illustrations of products in the plain-
tiff's brochures to find independent authorship. This is relevant when this case
is analyzed in viewv of a later decision of the same court, turgical Supply Scrvice,
Inc. v. Adler, 206 F. Supp. 564 (E.D. Pa. 1962), rev'd on other grounds, 321 F.2d
536 (3rd Cir. 1963), wihere copyrights in price lists were held invalid for lack
of the minimum degree of artistic or literary merit. This decision suggests that
the Amplex decision rests more on thle cop. righltability of the product illustra-
tions, rather than on the arrangement of typography.

No cases have been decided which squarely hold that tIpe forms or fonts are
or are not works of art under 17 U.S.C. § 5(g). Ilowever, several cases have, in
dicta, supported the present Copyright Office regulation prohibiting registration of
"mere variations of typographic ornamentation", and in so doing, have estab-
lished that this regulation, while it:

". . . does not have the force of statute, It is a fair summary of the law."
See: Kitchens of Sara Lee, Inc. v. Nifty Foods Corp., 266 F.2d -i41, 544 (2nd Cir.
1959); Alberto-Culver Co. v. Anarea Dumlon, Inc., 466 F.2d 70&5, 710, 711 (7th
Cir. 1972).

Thus, the present regulation is a fair statement of what the Congress and
the Courts intended to be covered as "works of art" under the Copl right Law. The
absence of any legislative or judicial determination tl the contrary, especially
during extensive revisions of the Copyright Law Welhich hllae been pending in
Congress for about twenty years, supports the %ieAx that the law, as presently
interpreted by Regulation 202.1 (a) is sound.

3. The Proposals of the Vienna Conrecntionl of 1973 Do N.a Rcquire a Change
in Our Copy/righ't Laws

Article 7, paragraph (1) of the WIPO proposal arising out of the 1973 Vienna
Convention suggests that typefaces be protected if they are novel, original, or
both. Paragraph (2) states:

"The novelty and the originality of typefaces shouhldl be letermined In rela-
tion to their style or overall appearance, having regard, if necessary, to the
criteria recognized by the competent professional circles."

This coincides with the comment by Mr. Leeds at the November 6, 197-4 hear-
ing that if the Copyright Office is to register type (lesign-, as uorks of art, an
expert or experts must be hired to differentiate .sullbmitted faces xwith those al-
ready in the public domain.

2The United States was not ofelally represented at the Vienna Convention, nor was
it a signatory to the draft treaty. This Convention. which was attended n.ainly by Euro-
pean countries, focused prlmarily on the protection of cartels and monopolies illtndigenrl
to European ect nomles. United States policy, howveter, is opposed to cartels and monopolies.
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At present, the Copyright Office is not equipped with the personnel or finances
to establish a novelty examining procedure. Whether it is worth setting up such
procedures in the Copyright Office for only one class of works is highly
debatable.

However, the staff of the Patent Office (now the Patent and Trademark Of-
flee) is trainedl and equipped to con(luct the noi city and originality examination
of typefaces. Designs for novel typefaces and fonts have been submitted to the
Patent Office in the past, and design patents have issued thereon followving a
determination of novelty. Since all typefaces are primarily functional in that
their purpose is to convey information, tile test of novelt3 similar to that applied
under the patent laws should be apl)lied to any system of protection afforded to
variations in typeface design. The design lpatent statute and the examination
procedures already estab)lished in the Patent Office are the proper forum for
applying these tests. The Copyright Office is not equipped, to handle novelty ex-
aminations, and were it to do so, such action % ould be contrary to existing sub-
stantive law regarding the registrability. of works of art.

I strongly suggest that a novelty examination of typeface designs is neces-
sary to prevent removing extant designs front tile public donlain. Currently,
there are se, -ral thousand public donlain typefaces a anilable to any art director
or typographer. Since it is comml n practice for typeface designers to base their
new designs on existing public domain letter faces, it becomes important to
distinguish between new and old. Thus, the WIPO proposal may be implemented
within the structure of our existing Design Patent Laws and examining proce-
dures. Thilere is no need to radically amend Copyright procedures to provide the
same result.

B. NORNMAL PROCEDURE OF TIiE COI'YRIGIIT OFFICE IIAS BEEN TO AMfEND A REGULATION
RESPONSIVE TO A COTIRT DFP.IgIOZ On LE.C.SLATIv A1OTIO

The present Copyright Act, 17 U.S.C. § 1 et seq. was enacted originally In
1909. Pursuant to the Act, the Register of Copyrights in 1910 promulgated a series
of regulations, one of which excluded ornamental letters or forms of type from
registration. This concept has continued as part of the regulations up to and
including the present.

In 1956, the present wording of the significant part of Regulation 202.1(a) was
adopted. This amendment was made in the wake of the decision by Judge Learned
Hand of the Second Circuit in the.case of Ricordi v. Ilacndler, 194 F.2d 914 (2nd
Cir. 1952). In this case, the question was raised of the copyrightability of typog-
raphy, but was not answered. Following the Ricordi decision, the Copyright
Office in 1953 conducted a follow-up study, under the direction of W. Strauss, of
the copyrightability of type fonts. This study concluded that some type de-
signs could be copyrightable as works of art, but ordinary type and type ar-
rangements have traditionally been denied protection by the courts and should
not be granted registration. Strauss coneluded that ordinary letters, either alone
or in combination, are not objects of aesthetic appeal; they have no life apart
from their function of forming words, arind are not works of art.

This analysis leadls to tw\v i;4jirorrant points. First, Strauss found In 1953, and
it is true today, that courts have repeatedly expresse(l the feeling that type forms
are not registrable under the Copyright Law. KIitohcn8 of Sara Lee, Inc. v. Nifty
Foods Corp., 266 F.2d 541 (2nd Cir. 1959) ; Albcrto. Culver Co. v. Andrea Dumnon,
Inc., 466 F.2d 705, 710, 711 (7th Cir. 1972). The Anmplea case does not establish
a rule to the contrary. Therefore, there is no court ruling which denlands or
even suggests that the present rule excluding type firms from copyright protec-
tion is ini error.

,Second, the Copyright Office has consistently amended its rules, when neces-
sary, in response to judicial or Congressional action. Here, however, the Register
appears headed on a course of action at the bellest only of those large manufac-
turers of typographic equipment which would greatly benefit by their newly
found monopolistic power. The Register, by changing the rule now, will be acting
without judicial or legislative impetus, and without waiting for a court decision
stating whetller the proposed rule is right or wrong. This Is wholly contrary to
established practice, and will work a great harm to the majority of the typog-
raphy industry.

At present, there is a case pending in the Southern District of New York which
squarely raises the question of copyrightability of typefaces. The case is cap-
tioned Lconard Storch Enterprises, Ino. v. Alphatupc Corp., Civil Action No.
74 Civ. 1765. In following the precedent of past Registers, the present Register
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should wait until a resolution of the copyright issue is made in the Storch case
before malting a final determination on the proposed rule. Typefaces have been
excluded from protection under the Copyright Law since its inception; waiting
a short time for the Courts to decide the issue surely would not harm the
scheme of things.

C. ENACTI3ENT OF TIlE PROPOSED RULE WOULD BE TANTIAMOUNT TO THE EXERCISE
OF LEGISLATIVE POWER BY THE REGISTER

The proposed rule on typefaces is more than merely procedural or interpreta-
tive in nature. As stated previously in this paper, the courts haie repeatedly held
that the present regulation is a fair statement of the law. The proposed rule
would establish a whole new class of copyrightable subject matter, which is a
legislative, and not an administrative decision. Therefore, on such an important
and substantive matter as proposed here, Congress, in the absence of any judicial
direct!on, should first consider the impact, wisdom, and need for any proposed
change.

Curiously, the 'Copyright Revision Bills (S. 1361; H.R. 2512) have been before
Congress for approximately twenty years, and at no time has anyone from the
Copyright Office presented the issue of registration of typefaces for legislative
consideration. Neither have any of the industry spokesmen who now clamor for
change. I submit that the proper place to give full consideration to both bide. of
this issue is a Congressional hearing, not merely a one day hearing before Copy-
r!ght Office officials. Maybe then the public will find out just wh3 'le dominant
members of the industry, such as Mhergenthaler and the Internat,.-al Typeface
Corporation have not pushed for this change before Congress, and what they hai e
to gain by their present efforts.

D. THE LREGISTER'S DISCRETICN IN RULE MAKING SHOULD NOT BE ABUSED

The power of the Register of Copyrights to make the proposed rule change is
not that clear. What little legal authority is available indicates that the Register's
power of acceptance or rejection of submitted works are in bunme degree discre-
tionary, and not merely ministerial. Boutc v. Twl'enticth Ccntlury-Fo. Fil,[ Corp.,
122 F.2d 51 (D.C. Cir. 1941). Although the Register's discretionarl acts are not
subject to appellate review by the Librarian of Congress, they are ver.b clearly
subject to judicial review and correction. Bailic v. Fisher, 258 F.2d 425 (D.C.
Cir. 1958). The courts treat with great weight the actual practices of the Copy-
right Office. Fred Fisher Music Co. v. AI. Witmark & Sons, 318 U.S. 643 (1943);
Mazer v. Stein, 347 U.S. 201 (1954) ; DeSylva v. Ballentine, 351 U.S. 570 (1956).

Whatever discretionary powers the Register has, this power iould be abused
if the Register took action which would be contrary to ebtablisllhed law, and %i hich
would result in rewarding a few iwith a monopolistic power which could be
used adversely against an industry composed of maanl small bu.siness ente.1,ribes.
Further, to establish procedures in the Cop right Office to determine coul, right-
ability using erroneous legal standards would be a clear abuse of discretion.

E. THE "RULE OF DOUBT" FAVORS RETENTION OF THE EXISTING REGUCLATION

The Copyright Law, 17 U.S.C. § 5, enumerates classes of works subject to
registration, but fails to establish standards for a work falling ... a particular
class. By enacting regulations such as contemplated here, the Register is ex-
panding or narrowing the substantive scope of the law, j\itllout legislative or
judicial guidance. As a result, the actions of the Register must be sound, and
based onl practical as well as legal principles. Action either wa. could force a
proposed registrant or a user to resort to litigation to seek a declaration of his
or her rights .(mandamus v. infringement).

Therefore, the burden on the registrant must be weighed against the burden
on the user. This is Lte proper manner in which the Copyright Office's "Rule of
Doubt" should be appliad, since both the courts, and the small typographers
will, from past experience, accord prima facic validity to certificates of registra
tion for typefaces.

In my opinion, application of the "Rule of Doubt" dictates that tile proposed
rule change not be enacted, leaving the present applicants to the courts to seek
reversal of present Office policy and establislhedilegal precedent. The economic
weight of the industry is in the hands of those favoring a rule change -the
typographic machinery manufacturers. These are the same people who are now
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seeking to register their type fonts. The cost oi a legal test of their position can
well'be afforded by these applicants, as evidenced by the apparent amount of
resources already expended in support of a rule change.

To the contrary, the users-the typographers, artists, studios, and advertising
agencies as well as printers and publisllers are individually least able to seek
a court declaration that a copyright registration on a t.pe font is invalid. Thus,
if the rule were changed, the cllances of a court case seeking clarification of
this controversy is rather remote. Therefore, in balanc:ng thle practical and
economic consequences of granting registrations for typelaces and fonts, the
"Rule of Doubt" favors maintaining the status quo.

V. The Proposed Change to Rcgulation 202.1 (a) W'ould Adversely Affect a
Largo Proportion, of the Typograpihy Industry

The foregoing statements conlclude that the proposed cllange in Copyright Office
Rtgulation 202.1(a) would be contrary to long establi.hed legal principals, would
require an examination procedure which \\outl( severely strain the efficiency
of tile Copyright Office, and require the creation of a complicated disproportional
review systeml for one small class of workl;s ubmitted for registration. Hlowever,
the Register's consideration of the prolposcd rule clhange callnnot ignore the real
economic impact such a change would have oal tllo.e affected-the advertisers,
publishers, text re-printers, font suppliers, and typograllphers. The Register
recognize(l this herself when, at the conclusion of the November 6, 19'74 hearing,
she indicated that she must be "sensitive" to industry impact when considering
this matter. I sulbmit that the prolposed rule change xxill place elonolic monop-l)
olistic power in the hands of a few, already dlominant entities in the industry,
will cause many small typographers additional and unaffordable expense, and
will stifle, rather than create, a demand for new typeface designs.

A. THE STRUCTURE OF TIIE TYPOGRAPIIY INDUSTRY

Dominant in the typograI)hy industry are several large manufacturers of typo-
graphic reprodzcetion machines. These machines ale sold to typographlers for the
production of printed material such as advertising proof pieces, and other printed
works. Tile machinery produced by tile large manufacturers are adapted to
receive fonts wvl'ich contain the letters, numerals, and punctuation marks of a
particular tyile design. The fonts are interchangeable in the machines, whlereby
a single machine can produce a work product in any type style by merely select-
ing and inserting the proper font.

Present machlline. use pllotograpllic projection on p)hotosensitive paper to pro-
duce a desired image. The fonts, or alphabets, comprise film strips or fichlle which
are interchangeablly inserted in tile projection path of the machinle. Type fonts,
in the form of film strips or fiche, are supplied to typographers by several mnaliu-
facturers, including the machilery manltfacturers thllesel es, and others who
just reprodulce and sell fill and fiche fonts. Since the fonts are not colpyrightable,
the large manufacturers are prohibited from maintaining a monopolistic posi-
tion on the supply of fonts to a typographller. Through the vehicle of competition,
the price of a font to a typographer has renmained reasonable.

This, apparently, has caused the large machinery manufacturers some con-
cern, since they alpparently feel that they can increase their profit margin by
forcing typographers who purchase their machinery to also purchase all their
fonts from the machinery supplier. It is clearly e\ident to this writer that the
major force behind the present effort to change Regulation 202.1(a) comes from
the large machinery manufacturing co.eerns, and ;,ot the allegedly deprived
designers whom the. establish as "straw men" at each semninar and heari~ng.
When viewed from the vantage point of tile entire industry, however, it can
readily be seen that the economic disadvantage this rule change would cause
clearly outweighs any economic benefit tile manufacturers will derive from
their monopoly.

The typographers who purchase and use the machinery produced by the large
manufacturers comlprise an industry made up of tllousand.s of small shops
throughout the country. These are predominan: y small business .enterprises, and
a e definitely smaller In economic power than the manufacturers of their equip-
m6nt. Profit margins in a successful typography business usually amount to four
per cent, or lower. Therefore, decreased cost savings are an important factor in
maintaining a healthy industry. Obviously, if a typographer is forced to pay
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noncompetitive prices for his fonts, he would ace a substantial cost increase.
Some typographers have asserted that the add;tional costs they i ould face %N ould
be prohibitive, and force them out of business.

To understand why, an understanding of the nature of a typographer's busi-
ness Is necessary. The typographer receives an order from the art director of
an advertising agency, or an advertising department of a large company, to
produce a proof piece of lettering for submittal to a client, for example. The
art director has at his disposal a library of type styles and designs, and he
chooses one of these styles and orders its reproduction from the t.pogralher.
The typographer must have access to that type style to provide proper, and
immediate service to the art director. Today, this is a simple matter, for if the
designated typeface is not in his shop, the typographer can obtain a font rather
quickly, and at a' competitive price, from a film or fiche font producer.

However, the proposed rule change will drastically impede the typographer's
ability to-provide prompt, low-cost service. Because of the visible presence of
large typography machinery manufacturers in these efforts to change the rule,
I anticipate that these manufacturers will obtain copyright protection on the
fonts they consider "new", and will sell these fonts only to typographers who
use their machinery. Since the rule-making nower of the Register does not extend
to forcing compulsory licensing of reproduction rights on their fonts by manu-
facturers, there is a strong possibility that this situation will be created. Thus,
when an art director orders a particular typeface from the typographer, the
typographer might not be able to obtain the font unless lie has the copyright
owner's machine in his shop. To be able to provide any typeface which an art
director might order, the typographer would be required to install machines of
each manufacturer in his shop, even though one machine duplicates the func-
tions of the other. The absurdity of this situation is apparent.

Further, since the fonts will be protected if the rule is changed, the typog-
rapher will be unable to obtain the required font from a second source. Thuls,
the manufacturer may legally deny him access to a necessary tool of his tradt,
unless he purchases their machinery, or pays an exorbitant price. Without a
secondary source, price competition will be eliminated, and the maitufacturers
can charge the typographer what they want.

Certain prevailing industry conditions indicate that, the prices for copyrighted
fonts will increase sharply. A corporation known as ITC, International Typeface
Corporation, offers allegedly new typeface designs for sale to its "subscribers",
who then in turn offer the fonts for sale to the typographers. The subscribers of
ITO are the typographic machinery manufacturers, who pay practically a 100%
royalty to ITC for the use of their "new" designs. The manufacturer, under direc-
tion of ITC, then passes this royalty cost on to the customer, the typographer.
Therefore, at present, under a scheme obviously directed at obtaining protection
outside the Copyright Law, fonts are being made available to tyvpographers
through ITC at about double their cost in normal trade channels. It is significant
that ITC's "subscribers" include approximately 23 of the nation's predominant
typographic machinery manufacturers. If this is how these companies operate
under existing law, is there any doubt that they would exercise full mouopolistie
control over the typographers if the rule were changed? Significantly, reipresent-
atives of ITC, together with representatives of 'Mergenthaler, are at the fore-
front of those supporting a change in the present law. Their presence predonm-
inates each seminar and hearing where the subject is discussed.

If the desires of the large manufacturers, such as Mergenthaler, and the type-
face "promoters", such as ITC are acceded to by the Register of Copyrights,
these large concerns will have the power to dominate an indlubtry made upl of
many small 'typographers. The present act'ons of these would-lie monoiioolists
show without a shadow of doubt that their one goal is to add to their profit
margins by gaining market control over the supply of type fonlts used in their
machines. Their arguments that the "designer" is the poor, deplrived( one under
existild law is a complete fallacyv. Note the practical ablsence of indlcp,;lent
typeface designers opposing the present regultltion at the recent hearing!

" COPYRIGOTS FOR TYPEFACES WOULD POSE A SERIOUS THIREAT TO TIIE RE-PRINTINo
INDUSTRY

At the November 0, 1974 liearing, James Sllberman, Esq., addressed himself
to the problems of tile reprinting industry should the ropolsed regulation chanllge
be made. He pointed out low tile rule change would adversely affect niot only
one industry, but also a segment of the purchasing public.
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The reprinting industry reprints microfilmed works, out-of-date works, limited
edition works and the like for the academic comnmunity and libraries. When a
scholarly text is published, the first edition usually includes 200 to 500 copies.
Years later, a library or teacher may have a need for the book, and the reprinter
photographically reproduces the text for a cost of $13.00 to $15.00. Were the
type to be reset, the cost would be $50.00. If a work is still protected by copy-
right, a royalty is paid to the author. IHowever, most of the reprinted works
are out-of-date prints whose literary content is in the public domain.

Were a public donlain work printed in a typeface which was copyrighted, the
reprinter could not photographically reproduce the work. The user would be
forced to reet type and make the book at three to four times the cost of present
methods. Thus, registrability of typefaces would destroy the microfilm and
reprint industry.

5More significantly, however, the registrationi of typefaces would have the
practical effect of prohibiting the entry of literary works into the public domain
after the statutor.N 56 year period lapses, if t!.e work is printed in an unexpired,
copyrighted typeface. This result is contrary to the policy of the Copyright Law,
which grants to authors a defined, limited monopoly on their literary creations,
not a perpetual one.

In addition, literary works already in the public domain will be able to be
removed therefrom if reprinted in a protected typeface. Again, this result is
contrary to the Constitutional mandate under which the Copyright Law was
enacted. Therefore, the Register should gii ~ conlsideration to this possible result
of her actions w hich goes squarely against the grain of the public policy embodied
in the Copyright Law.

C. TIIE PROPOSED RULE CHANGE WOULD STIFLE THE CREATION OF NEW
TYPEFACE DESIGNS

Another speaker at the November 6, 1974 hearing, Alfred Wasserstron, Esq.,
representing the HIearst Corporation, emphasized the predicainent facing book
publishers in iew of tile proposed r'ule chanlge. Publishers of books rely upon
th,'r printers to furnish them with typefaces. If the printer uses a registered
typeface, the oxwner of the registration would be in a position to make demands
on the publisher, and to initiate litigation. To prevent the possibility of such
litigation arisilg, publislsers will he forced to instruct their printers 1not to use
registered t pefaces, and to use only public domain faces. In time, there will
be no demand for newly designed text faces, and the type-formn designers will
ultimately be the ones to suffer.

'I. The Notice Provision of Copyright Registration Cannot Adequately Be
Applied Where Tiypefaces Are Concerned

Assume a new literary work is published in a new typeface which is subject to
copyright protection. Certain questions arise: Should tlb. 'be separate notices
for each w ,rk; should there be a separate symbol to ider , the cop3 right in a
typeface? Thlle ca.,c lawi presents sonme problems in answering these questions.
Ricordi v. llacndlcr, 194 F.2d 914 (2nd Cir. 1952) states that typography
is part of the work included in the copyright notice, and cannot be subject to
a separate cop.s right apart from the work. Therefore, the Ricordi case suggests
that a separate notice fur typography is unlawful. To change this rule, either
Congress or the Courts would have to act.

On works hllich are in the public domain, the application o; a copyright
symbol wouldd cau.se an ol,serier to believe that the entire work was copyrighted,
and therefore effectix ely renmove the work from the public domain. It would be
difficult anlld ilpractical to devise a symbol which would indl"ate that the typog-
rapl)l. nlonle u a.s cp.N righted, especially in view of sei erl lelisions that state
tllere is no resernati n of a copy. '.t in t. pogralllly of a work. Ricordi v.
Iaenodler, supra; I)cslec v. Xcinlcrs, 190 F. Spl)p, 381 (E.D. Wisc. 1961).

When a copyright notice is applied to a type font, whllt is protected? Is each
individual letter prtctedl, or owould rearrangement of tile letters to form words
avoid tile copl right? Tlh,,e are (questions whllicll nust be resolh ed before a leeci
sion is made on registrability of type fonts to prevent uncertainty among the
potential users of typef:ce designs.

Carr ing thllh concept one step further, § 202.10(c) of tile Copyright Regula-
tions states tllat if a wAork is pnrt utilitarian, and part aesthetic, the artistic
contribution must be identified separately and be capable of existing independ-
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ently as a work of art. Does this mean that only the part of each new letter
design which is different from an existing,alphabet letter design is eligible for
registration? If so, only the swirls, hooks, dashes, serifs, or such would be
eligible for registration while the remainder of the letter remains in the public
domain. Furthermore, if only the artistic and not the utilitarian aspects of the
letter are covered by copyright registration, the copyright symbol applied to the
whole letter would be misleading. It would be difficult for a typographer to tell
which part of the letter was covered by the notice and which part was in the
p':blic domain. See: Ted Arnold Ltd. v. Silvercraft Co., 259 F. Supp. 733 (S.D.NY.
1960).

CONCLUSION

T'c proposed change in the Copyright Regulations to permit registration of
typeface designs should not be enacted. The effects of such a change, both legally
and practically, place such action far beyond the powver of the Register of Copy-
rights. Congress or the courts should decide this question in the first instance,
not an administratii e officer of a legislative branch of-our goverlnent. At present,
the Copyright Office should hold any action in abeyance until pending litigation
decides directly pertinent issues, or until the proponents of the change have had
the opportunity to present their viewpoint to Congress.

FLAGSTAFF, ARIZONA,
July 15, 1975.

Congressman ROBERT W. KASTEN3'MEIER,
Chairman, Subcommittce on Patents, Trademarks and Copyrights, Hou8e of

Represent atives'Judiciary Conmmittce.
DEAR Co.Nul olrM .AN IAbILN.%i.Itma Through the pages of U&lc, an international

journal of Typographics published b3 the International Typeface Corporation,
I have become aware of the proceedings regarding the changing of Copyright
Office regulations in permitting registration of typefaces.

I believe that such copyright protection is .bsolutely necessary to encourage
and sustain the creative atmosphere vital to the Graphic Communication.hs
Industry.

I am very much in favor of a change in copyright regulations to include
protection of typeface designs.

In closing, I thank you for your attention and ask that you please lend your
support to promote, "the progress of the useful arts by securing for limited
times to authors, the exclusive rights to their writings."

Mlost sincerely,
II LUIS ToamAs.

Mr. IKASTENrEIER. I would like to call in connection with the so-
called antipiracy aspects of present copyright law, three witnesses,
Mr. Thomas Gramugliai for the Independent Record & Taule Asso-
ciation, Mr. David Heilman, for E-C Tape Service, a Wisconsin
duplicator, and Mr. Alan Wally, for Record & Tape Association of
America.

Mr. Gramuglia, you are first. Wrould you like to proceed?

TESTIMONY OF THOMAS. GRAMIUGLIA, INDEPENDENT RECORD &
TAPE ASSOCIATION, ACCOMPANIED BY DAVID HEILMAN, E-C
TAPE SERVICE, AND ALAN WALLY, RECORD & TAPE ASSOCIA-
TION OF AMERICA

Mr. GRAMUaLIA. Can he go first?
Mr. IK4STEN.rEIr.R. EYes, of course. ]Mr. Heilman, would you like to

go first?
Mr. HEILAN. Thank you, Mr. Kastenmeier.
Mr. Chairman, members of the committee, the title of the speech

I have written is "W-on't Get Fooled Again", which is a hit record
by the "Who" in 1971.
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tMy name is David Heilman, and I am the president of E-C Tape,
Brookfield, Wis. I am here today to discuss with you the 1909 Copy-
right Act and in particular the compulsory license provision.

The 1909 Copyright Act was written at a time when the music
industry's volume was a few million dollars per year. Today, this
industry is $2.2 billion per year, larger than all sports combined in
America, and larger than the movie industry.

The 1909 act was written, and I quote from the committee report;
"To give the composer an adequate return for the value of his com-
position," and it has been a serious and difficult task to combine the
protection of the composer with the protection of the public and to
so frame an act that it would accomplish the double purpose of secur-
ing to the composer an adequate return for all use made of his com-
position and, at the same time, prevent the formation of oppressive
monopolies which might be founded upon the very rights granted to
the composer for the purpose of protecting his interests.

It seems, gentlemen, that the courts have been determined to change
what Congress desired and have now given to the copyright holders the
right to control all manufacturing and distribution of licensee music
fixed prior to February 15,1972.

When the recording companies approached Congress in 1967 and
1970 to obtain protection for their new hits. vou were not, told that
five companies and their affiliates control the majority of the major
copyrights in the United States. These five companies are CBS, IWEA
(in Atlanta), EMI (London, England), Polygram, and RCA.

M3r. KASTEN3rEIER. Excuse me, Mr. Heilman. When you say major
copyrights, you are referring to music?

Mir. HEILmIAN. I am referring to the musical composition, the under-
lying works, sir.

EMI alone owns 400,000 copy rights. You. were told many times that
they had but small publishing hlouses and were independent third
party people.

Congress granted protection for new music after February 15, 1972,
and lnow the courts and the Solicitor General have said that you gave
protection to all musical compositions, even those fixed prior to
February 15, 1972.

This has led to the absurd conclusion that one may make similar
use, but not identical use of a. musical composition. Now, think for
a second. If I obtain from CBS the performance rights to Tony
Bennett's greatest hits, and thile approach the copyright holder for a
mechanical license, that same copyright holder can charge any price
for the use of the composition or say no to the performance licensee
as the complflsorv licensee, as determnined by the courts, does not apply
since this use would be identical, not similar use.

This gives the public the mechanical trust that was feared in 1909
and has become a reality today.

lWhen Congress granted relief with Public Law 92-140, the sug-
-ested retail of records was $3.98. Now, it is $6.98. You were told that
if the pirates or re-recorders were put. out of business, prices would
drop. Have you o0r your family purchased a $3.98 record recently?

If this committee does not question some of these illegal practices
immediately, then you till help the industry raise the price of a 3O-cent
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manufactured cost album to $8.98 within 3 years and a 50-cent manu-
factured cost tape to $9.98 in the same period of time.

The composer has been deprived'of one-half of his royalties paid
to the publisher, because the publisher has refused to accept the 2-ceAt
compulsory licensee fee, and if I may digress for a moment, the 1909
Copyright Act was written to protect the author and composer. It
says nothing of a man called a publisher. And now, the man who wrote
that song never sees the money because the money automatically goes to
the publisher by way of contracts.

You gentlemen just clarify the compulsory license provision for
the musical composition fixed prior to February 15, 1972, by stating
that one use of similar to all other uses and specifically in section 115,
page 21, lines'21, of the bill 2223, drop the word "not" so that it reads,,
"a person may obtain a compulsory. license for use of the work in the
duplication of a sound recording made by another."

This change will stop the mechanical trust from growing until your
committee has had time to verify who actually controls the majority
of major copyrights in the United States, allow the composer an ade-
quate return for his work, and stop the rise of prices to the lublic.

I have attached to this speech a copy of my catalog of music that
the public is currently being deprived of the opportunity to own, and
T only hope you gentlemen in Congress, as the hit record in 1971 stated,
"Won't Get Fooled Again."

Thank you.
[The documents referred to follow :]

"WON'T GET FOOLED AOAIN"

By the "Who"-1971

My name is David Heilman and I am the president of E-C Tape, Brookfield,
Wisconsin. I am here today to discuss with you the 1909 copyright act and in
particular the compulsory license provision.

The 1909 copyright act was written at a time when the music industry's
volume was a few million dollars per year. Today this iinustry is 2.2 billion.
dollars per year, larger than all sports contbined in America and larger than
the movie industry The act was Nxritten and I quote from the committee report
"to give the composer an adequate return for the value of his compiositon" and
it has been a serious and a difficult task to combine the plrotection of the com-
poser with the p)rotection of the public and to so frame an act that it would
accomplish the double purpose of securing to the comllposer an adequate returnl
for all use made of his composition, and at the same time plreN ent the formation
of oppressive monopolies %Nhich might lK founded upon tile ier. rights granted
to the composer for the purpose of lirotecting hli interests. It. beems, gentlemen.
that the courts have-been determined to change what Congrebs desired and have
now given to the copyright holders the right to control all manufacturing and
distribution of licensee music flxcc prior to Febi ary 15, 1972.

When the recording companies anlproancllhed Congress in 1907 and 1970 to obtain
protection for their new hits you were 71ot. told that five conlpanies and their
affiliates control tle majority of the major copyrights in the U.S. Those five
companies are CBS, WEA. EMI. Polygram and RCA.

COogress granted protection for new nlusic after February 15, 1972. and nowc-
the courts and the Solicitor General hale said that .ou gae Iprotection to all
musical compositions, even those yrixcd prior to February 15. 1972.

This lhad led to the absurd conclusion that olle may make similar use biut not
identical use of a musical comllosition. Think fo.r a second. If I obtain from
CBS the performance rights to Tony Bennett's greatest lits anlll tllhen aroanched
the colpyright lolder for a mechllnical license. tllhat. sane cop right holder can
charge nny price for the use of tlle eomlplosition or saN no to tlme performance
licensee as the complulsor licensee (as determined by the courts) does not apply
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since this use would be idcltical not similar. This gives the public the mechanical
trust that was feared in 1909 and has become a reality today.

When Congress granted relief with public law 92-140, the suggested retail of
records were $3.98. Now they are $6.98. You were told that if the "pirates" or
re-recorders were out of business, prices \would drop. Have you or your family
purchased a $3.98 record lately?

If this committee does not question some of these illcgnl practices immediately,
then you will help this industry raise the price of a 35¢ manufactured cost album
to $8.98 within three years and a 50¢ manufactured cost tape to $9.98 in the same
period of time.

The composer has been deprived of one-half of his royalties paid to the pub-
lisher because the piublisher has refused to accept the 2C conul.ulsuor licensee fee.

You gentlemen must clarify the compulsory license provi.ion for the musical
comlposition fix(d prior to February 15, 1972, by stating that one use is "similar"
to all other uses, and specifically in section 115, page 21, line 21, drop the word
not so that it reads "a person mlay obtain a compulsory license for use of the
work in the duplication of a soulid recczding made by another". This change
will stoi the mechanical trust from groiving until . our comllittee has had time to
verify who actually controls the majority of major copyrights in the U.S., allow
the composer an adequate ri 'n for his whork and satop the raise of prices to the
public.

I have attached to this speech a copy of my catalog of music that the public is
currently being d(Iprircat of the opportunity to own.

I only hope you gentlemen and Congress, as the hit record in 1971 stated,
"Won't Get Fooled Again".

Thank you,
DAVID HEILMAN.
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TOLL FREE NUMBER 1800-558-0990
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Mr. KASTENMEIER. Nowv, Mr. Gramuglia, or Mr., Wally.
Mr. WALLY. I will go.
Mr. IASTEwNmEER. All right. Mr. Alan Wally.
Mr. WALLY. Gentlemen, my name is Alan Wally. I am a small,

independent retailer of prerecorded music,in the State of New Jersey,
and president of a trade association representing small, independent,
retail establishments that specialize in prerecorded music.

I am here today on behalf of my fellow retailers to testify against
the proposed antipiracy provisions, in the field of prerecorded music,
as they currently exist in the 1974 interim antipiracy bill, because
the current antipiracy bill does not do what it is intended to do. It does
the complete opposite.

As we understand it, the intent of the antipiracy bill was to protect
the artist, the retailer, and the consumer. The current antipiracy bill
only serves to hurt the aforementioned and, therefore, some modifica-
tion, specifically mandatory licensing, is absolutely necessary, as this
paper will demonstrate. It is ourlbelief that two of the prime reasons
the major labels are in favor of the antipiracy provisions are: To
prevent and preclude the possibility of future competition by any
legitimate duplicator who might be able to gain a national distribu-
tion and, therefore, promote and distribute new artists; and, bt allow
the major labels to further penetrate the retail market, to the detri-
ment of the independent retailers, via expansion of. and additions
to current record club and retail store ownerships by the major labels.

We demonstrate in this paper how the artist, the retailer and the
consumer suffer as a direct result of the current interim antipiracy
legislation. In addition, we demonstrate how everyone would benefit
from mandatory licensing including the major labels.

I humbly urge you to read this paper in its entirety. I know it is
not professionally written. However, if all of the points that we raise
in this paper are investigated in an economic impact survey, this com-
mittee will come to the same conclusions that we have drawn. We are
doing something very unusual today, compared to the record com-
panies. We are telling the truth.

In light of the above, we respectfully request that you take the fol-
lowing courses of action.

(1) An immediate mandatory licensing bill, with mandatory licens-
ing after 15 months separate anid apart from the general copvright
revision bill, to be attached to last year's ::;terim antipiracv bill.

(2) An immediate form of relief. via the above, to override current
Federal district court interpretations of the 1909 colpyright law.
Current Federal court interpretations have ruled that duplication
under the 1909 copSright law to be illegal thereby costing the liveli-
hood of over 15,000 people, and their families. A new bill specifi-
cally allowing mandatory licensing will reviv tllhis industry and will
help improve our Nation's overall economic situation.

(3) An economic impact survey into the recording industry and the
respective way five maior labels, wVhich contri 85 percent of the field
of recorded music, rriglit be a form of structural antitnlst, and guilty
of eonniracy, collusion, and possible price fixing as I can demonstrate.

Further, we ask that the potential for a restraint of independent
retail trade, by tlie major labels, via their ownership of record clubs
and retail establishments, be given special attention by the Justice
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Department at the express direction of this committee. We also ask
that the Justice Department bring suit against those major labels for
divestiture of their record clubs and retail establishments so as to
prevent the major labels from putting a complete stranglehold on pre-
recorded music distribution.

(4) In addition to an economic impact survey we ask this committee
to look into the current indictments against people in the recording
industry as currently served by the Newark attorney general's office,
and to quote the attorney general in California, "alleged fraudulent
commercial practices in all facets of the recording industry" as pres-
ently being conducted by the Federal grand jury in the Central Dis-
trict of California.

[The prepared statement ofMr. Wally follows :]

STATEMENT BY A. WALLY, PRESIDENT, RECORD AND TAPE ASSOCIATION OF A.MERICA

INTRODUCTION

Gentlemen, my name is Alan Wally. I am a small, independent, retailer of pre-
recorded music, in the State of New Jersey, and president of a trade association
representing small, independent, retail establishments that specialize in pre-
recorded music.

I am here today on behalf of my fellow retailers to testify against the proposed
anti-pi.acy provisions, in the field of prerecorded music (as they currently ex-
ist in the 1974 interim anti-piracy bill) because the current anti-piracy bill does
not do what it is intended to do. It does the complete opposite.

As we understand it, the intent of the anti-piracy bill was to protect the artist,
the retailer and the cu,,sumer. The current anti-piracy bill only serves to hurt the
aforementioned and, therefore, some modification, specifically mandatory li-
censing, is absolutely necessary (as this paper will demonstrate). It is our belief
that two of the prime reasons the major labels are in favor of the anti-pi-,y
provisions are: to prevent and preclude the possibility of future competition by
any legitimate duplicator who might be able to gain a national distribution (and,
therefore, promote and distribute new artists); and, to allow the major labels
to further penetrate the retail market, to the detriment of independent retalie;.,
via exlpansion of and additions to current record club and retail store ownerships
by the major labels.

We demonstrate in this paper how the artist, the retailer find the consumer
suffer as a direct result of the current interim 'antipiracy legislation. In addition,
ye demonstrate hoxu everyone i ould benefit from mandatory licensing including

the major labels.
I humbly urge you to read this paper in its entirety. I know it is not pro-

fessionally written. However, if all of the points .hat we raise in this paper are
investigated il. an economic impact survey, this Committee will come to the same
conclusions.

In view of the above, we respectfully request that you take the following
courses of action:

(1) An inmmediate mandatory licensing bill, separate and apar+ -from the
General Copyright Revision Bill, to be attached to last year's interim anti-piracy
bill.

(2) An immediate form of relief, via the above, to over-ride current Federal
District Court interpretatiois of-the 1909 Copyright Law. Current Federal Court
interl)retations hal e ruled that duplication under the 1909 Copyright Law to be
illegal thereby costing the livelihood of over 15,000 people (and their families).
A new bill specifially alniloging mnndatory licensing will revive this industry
and will help improve our nation's overall economic situation.

(3) An economic impact survey into the recording industry and the respective
way five major labels, W, hich control 85% of the field of recorded music, might
be a form of structural anti-trust. Further, we ask that the potential for a re-
straint of independent retail trade, by the major labels, via their ownership of
record clubs ati(l retail establisl.ments, be given special attention by the Justice
Department at the express direction of this Committee. We also ask that the
Justice Department bring suit against those mamjor labels for divestiture of their
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record clubs and retail establishments so as to prevent the major labels from
putting a complete stranglehold on prerecorded music distribution.

(4) In addition to an economic impact survey we ask this Committee to look
into the current indictments against people in the recording industry as currently
served by the Newark Attnrney General's Office and into the "alleged fraudulent
commercial practices in all facets of the recording industry" as presently being
conducted b3; the Federal Grand Jury in the Central District of California.

ARTISTS

One of the prime reasons the major labels cite as necessity for an anti-piracy
prov!sion in the copyright bill is protection of the artist. We are in agreement
with the spirit of intent of the anti-piracy provisions, HOWEFVER, THE ANTI-
PIRACY PROVISIONS AS THEY CURRENTLY EXIST (AS IN THE 1974
INTERIMI ANTT -PIRACY BILL) THE ARTIST IS NOT BEING PROTECTED;
HE IS BEING HURT. AN ANTI-PIRACY PROVISION. WITHOUT SO0IE
FORMi OF aIODIFICATION'-SPECIFICALLY MIANDATORY LICENSINJG-IS
NOT IN THE ARTISTS BEST FINANCIAL INTERESTS ! That is to say, an
artist will definitely benefit financially under a mandatory licensing provision
because the artists will be paid when they are no longer beingpaid and/or pro-
duced by the major labels and the major labels won't lose anything by it.

To understand how an artist would benefit under mandatoryv !icesing-while
the major will not be hurt let us examine the followvingfiact and definitions.

(1) A musical artist is someone respone!ble-rfr the creativity part of a record;
the writer and the singer (or musiciafi).

(2) An artists' longervityY-as an artist-is quite limited! Elvis Presley and
Frank Sinatra ihave-lbeen around twenty years or more. But how many Elvis
Pres!eys -are there? How many artists are no longer around, after one or two
years. Therefore, it is only right that an artist make as much as possible in his
productive yearsito keep him in his non-productive years. Also, the artist should
be able to have the opportunity for reward to inspire him to create.

(3) The term cut-outs: In the past a retailer had guaranteed sales. He would
buy a record or tape and at the end of a season return the tape or record for full
credit. The record companies would, in turn, dump those records and tapes at
firesale prices. Ts keep a retailer from buying at firesale prices and then claim-
ing he found a whole group of tapes in his basement that he overlooked (and now
wants to return them to the major labels for full credit) a corner of a record al-
bum was cut or a hole is drilled through a tape. This indicates that that
particular tape or record was bought on a no return basis.

In defense of my claim let us consider that after a record becomes a cut-out
the artist is no longer paid-or, at best, if he is a powerful performer who has
renegotiated his contract, paid less than the regular royalty rate.

How will mandatory licensing correct that situation and earn the artist his
just rewards. I would like to quote from, Page 5 of the Simon & Garfunkel con-
tract dated 2/10/64 and running through 2/9/72 with Columbia Records. Section
d. "No royalty shall be payable to you in respect of phonograph records sold as'
"cut-outs" after the listing of such records have been deleted from our catalogs
or in respect of phonograph records distributed as "free" or "no charge" records
to promote the sale of phonograph records . . ." (There will be further discus-
sions-about record clubs in my comments on the retailers, thoughts about the
copyright bill.)

As of last week the average life on the charts was 16 weeks for the average rec-
ord. This is to say, if record number one -is on the hit charts for 20 weeks and
record number two is on the hit charts for ten weeks, collectively they are on
the charts for a total of 30 weeks or, 16 weeks average per record. If you take a
look at Billboard's survey of the top 200 record and tape albumls and add the
total number of weeks and divide by 200 you will come up with this 13 week
average. And, on the average a record or tape becomes a cut-out in about six
months.

Tommy Noonan, assistant to the president at MIotown,' pointed to. a five month
selling curve for an LP noting that "If you issue an RA in the fifth month and you
get it back by the seventh, the producet is in effect a. cut-out". (Sic: at the time
you issue the RA-Return Authorization) (Billboard March 15, 1975.)

Furthermore, might I point out that the artist is now always paid in full, or on
.time, by the major labels according to J. Cooper, President of the N.A.R.A.'s.
"The artists are paid on 90% of what issold' which is a fgiire that dtates back to
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when records were breakable; Now this is a way to cheat the artist." (Both of
these quotes can be found in the August 17, 1974 issue of Billboard Magazine.)

"Attorney J. Cooper offered a rare insight into the problems from the stand-
point of artists and publishers. One of the big problems in the reserve situation
that labels use to hold back royalties. The attorney said he knows of companies
holding back 80% (sic of royalties) and withholding royalties for front one to
ten years.

"If an artist has been told he's sold I .alllion records and he may get paid for
200,000 units in his statement, this makes him very unhappy." Cooper said, "the
record companies say they must hold back in reserve because they don't know
w-hat's coming back." Cooper said he felt there was no reason to hold back the
royalties. (Billboard 'March 15, 1975) Under compulsory licensing the artist
would be paid.

As a matter of fact, just recently several executives of major labels were in-
dicted by the U.S. Attorney General's Office for, among other things, a "scheme
(sic: to) defraLd.recording artists, songwriters and music publishers of royalties
and fees owed them. . ." (Billboard July 5, 1975) "The indictment also charges
that the defendants obtained in excess of $371,000.00 in cash and merchandise
by selling the product at less than wholesale prices, and then not entering a sale.
on the companies's books. The scheme, charged to be in effect from January 1,
1971 through presentment of grand jury findings, %,,as directed oulely for personal
gain or for payment to radio personnel.

I fail to understand how the record companies are protecting the artist when
(A) they are not paying royalties on anything that goes off the charts (B) 95%
of the records that were produced a year ago are no longer being produced and
(C) under mandatory licensing the artist would le getting paid royalties on
records that the record companies aren't selling and, therefore, aren't losing any
money on.

I know that the above is the most sinmi,le and logical argument for mandatory
licensing that there is. E-verybody gains and nobody loses.

As a matter of fact, maindatory licensing provides additional benefits to tile
artist and to the record companies.

Let me explainsthat statemernt with an analogy. When I wa.3 studying advertis-
ing in college wve learned that the people echo study the automobile ads most
intently are the people tiiat have just bought new cars. It is called positive
reinforcement. It is my finding ab a retailer that .ome people % ho have become a
fan of a particular artist like to hale his entire series of albulms and/or tapes.
If they obtain this entire series, this then becomes a positive reinforcement to
collect his newver releases and creates an even stronger demand for the artist
on the personal appearance level. It is on the newer releases that the record
companies earn their monies.

But that's not just my opinion. Ed Barsky, President of Kester Marketing,
xwho was quoted in Billboard 'Magazine as saying for example, "if someone buys
a Lobo albumt at $1.99 and then hears a Lobo hit on the radio, lie may buy some
of the new product".

.Might I point out that there are currently some artists (song writers) who fare
far better with the duplicators than they do with the major labels.

The 1909 copyright law requires that a mechanical royalty of 2¢ be paid to
the owner of a song. That owner is paid the full 2C by duplicators. I do not
believe he is paid such by the major labels despite the 1909 copyright law.
IMy belief is based on the following excerpts from an anti trust law suit. In

addition I feel that a, full economic impact survey by the Justice Department is
called for-

"I would like to refer to a class action for a conspiracy and violations of anti-
trust laws fied June 8,. 1972 in the U.S. District Court for the Middle District
of Tennessee, Nashville Division by Mr. Clarence Selman, Buddy "Mize, et al and
on behalf of themnselves and all others similarly situated (about 20 names were
mentioned as plaintiffs) versus Columbia, RCA, .MCA et al. defendants. The
brief said the follovwing, "the continual creation of original lyrics and/or music
for mnsical compositions; (referred to hereinafter as songs) acceptable to the
mood and taste of the public, requires a very high degree of skill and knowledge.
The inception of the iast economic activity generated by ~he music business is
dependent upon and conceived in the talents and abilities of the songwriter, and
the total industry is sustained and its growth nurtured only by the continual
creation of nexw songs. The usual way in chiclh a songwriter brings his songs
to the public is through a music publisher ... and it is standardlor the writer to
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receive 50% of the mechanical-license fees collected by the publisher... the
publisher promotes and exploits the song for the purpose of getting it recorded
by a recording artist. If the publisher is successfull in this endeavor, he applies
for a copyright on the song . . . and, thereby, becomes entitled to receive a
royalty fee of 2¢ for each and every mechanical reproduction of all subsequent
recordings of that song pursuant to the compulsory licensing provisions of the
copyright act." [See exhibit 2 for balance of this quote.]

There is a definite reason why the major labels are for strong anti-piracy
provisions in the general copyright bill, and are against mandatory licensing.
However, I do not feel that it is truly to protect the artist-or thle profits of the
major labels (thley cannot lose profits on items they do not make). I feel it is
to prevent competition, an aspect I wvill discuss further.

Another way the record companies protect the artist is Nith a slavery clause
in an artist's contract called the suspension clause. It gil es tile record companies
the right to suspend an artist for whatever period (iof time .t deems necessary
wherehe may be unproductive. And tack that period of biubpensionl onto tihe end
of his contract so that if he had a two year contract and was under suspen-
sion for six months tile full contract becomes two years and six months. In a
way this does not jive with whavit the record companies have been telling Con-
gress about how they have to pay non-productive artists.

"Capitol Records has filed a $5 million suit against Grand Funk Railroad and
MICA Records in State supreme court hlere charging the group with failure to
complete its contractual' comlilitmenets, and challenlging thle legality of Grand
Funk's move to sign with MCA. Records. .ICA's pacting of the top-selling act was
announced last week." (Billboard, June 28).

"At the same time, the Capitol suit seeks a court ruling on the validity of the
"suspension" clause in its agreement witli Grand Funk and its, right to extend
the contract term until artist obligations are met. The suspension issue has
gaine(i prominence recently via a case, still pending. involving Vanguard Rec-
ords and Larry Coryell." (Billboard Magazine, July 5, 1975.)

RETAILERS

One of the reasons the major labels cite as a necessity for strong anti-piracy
provisions in the General Copyright Revision Bill is to protect their cust6mlers,
the retailer ! I am a retailer. I am here to testify ablout the way tile average small
non-chain retailer feels about the General Copyright Revision Bill.

In addition to myself, I speak for hundreds of mom and pop shops across the
country. I am President of the Record and( Tape Association of America whose
membership roster is mostly small New Jersey retailers. But, we have spoken
to other retailers in Connecticut, New York, Pennsylvania and Vermont and
feel that our views are reflective of m!ost of the mpnon and popl shops across the
country.

In essence we are against the anti-piracy provisions of the general copyright
revision bill! The provisions as they are currently designedi, without some kind
of modification-specifically a mandatory licensing provision-will not only not
protect. They will harm.

As small retailers we make our living solely from prerecorded music (and
possibly somle hardware such as recorders and players). This is in contrast
to a department store which runs a record (lepartmlent.

If my customer does nlOt buy what I sell I am out of luck. In a department
store, if they don't buy a record (or tape) tile customer xxill buy something else,
such as a pair of jeans.

Because department stores do not rely solely on their record departments for
their livelihood, therefore, they can run loss leader record sales to draw custom-
ers. They usually run sales onl the most current records and, in a Way, they are
"skimming the cream" because that is all they offer, only the current hits.

As a small retailer I have to offer a service to justify my existence. One of the
servlces I lised to offer is out of date prerecorded niusie to-cemplete the collec-
tions of fans whllo suddenly were "turned on" to in artist ilnd. wish to complete
his entire colleStion. I sold dupllicated talles that 'iere ino longer being produced
by the major labels. Those duplicate tapes sold retail--provided a mnarginal profit
that meant the difference between staying in business and working for some-
one else.

I have recently been precluded from selling duplicated tapes by a Court deci-
sion of a Federal Dist rict Court.
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"It Is the official national policy that small business deserves a thumb on the
scale to help balance the greater finrancial muscle and managerial sophisticativrL
of the big corporations". (Business Week 6/30/75)

It is for the above reason that I am here today. I, and my fellow retailers,
need protection not only from tape pirates (lio shllould be distinguished from
tape duplicators) but we want to be protected from the major labels as well.

To begin with, as small retailers, we need all of the sales and profits we can get.
We fail to see host the major label' are protecting us by preventing us from sell-
ing merchandise that they no longer produce. That is our first and prime com-
plaint against the major labels.

Under mandatory licensing we would have available to us additional product
that will help us get and keelp cubtomlier .so that Be can sell current major label
products as well.

In addition, previous testimony has shown that five major labels control 85%o
of the music industry either directly or indirectly.

The major labels clain that they seek anti-piracy provisions in the copyright
law to protect us, the retailer. But what is to protect us from the major labels
who compete with us by forming their oven record clubs and opening up their
own record stores?

We know about RCA's record club and Columbia's. In addition, the president
of Polydor music say, that direct marketing Is a goal and GRT plans direct
mail campaign through the use of fan clubs. (Billboard)

How many other major labels will protect me by stealing my customers?
We know that CBS and ABC own several hundred record stores. Mr. Hell-

man, who is also giving testimony today, has tried, in court, to find out what
other labels own stores but has been unsuccessffll to date.

The major label.s s ith record clubs protect the small retailer by offering special
albums "not an :ailable iln antl retail store" (such as songs of the 40's that Columbia
offered on Television in June, 1975). Mandatory licensing would be a thumb to
weight the scale in our favor.

Additionally, they offer "special deals" such as "buy four for $1.99 (plus
shipping and handling, of course) and nine more at the "regular" price (which
is full list price) in the next two years. This they are able to do by taking it
out of the financial hide of the artists by nut paying the artist full royalties (and
in some cases no royalties at all). Please see Exhibit One. Sections, B, C, and D,,
Page 5, of Columbia Recordb contract with Simon & Garfunkel. Again we ask for
a thunmb to weight tile scales in our favor.

Why does Columbia Records, which we believe is a separate corporate entity
than Columbia Music, get, it appear.,, their merchandise at costs lower tha4 a
regular retailer? We think that a Justice Department inquiry into their inter-
relationships between the record clubs and their parent campanies, during the
course of a much needed economic inmpact survey might provide some interesting
answers.

Furthermore, the small independent retailers are quite concerned about those
inter-relationships because bome inference that can be drani about the possibill-
ties of Restraint of Trade.

Specifically, we know that ABC & Columbia own retail record outlets. We
also know Columl.ia was thinking about sell..ig record club selections through
department stores. If a major label hlich has a monopoly--i a cop. right-to a
particular song makes that song available only in its retail outlet, it does so
to an independent retailer's detriment. Again I quote Billboard, "CBS and Colunl-
bin, long the industry bellwether". The conclusion is obvious. Mandatory licens-
ing is needed as some sort of a thumb to tilt the scale in the favor of the re-
tailer who is supposedly being protected by the major labels.

Some of the smaller retailers feel that the major labels may be in violation
of the Robinson Patman Act. I refer specifically to my experience with RCA.
This June, 1975 I tried to buy directly from RCA and was toldby RCA that if
I wanted to achieve a price orfless than $4.01 a tape that I had to prove one of
twvo things. Either I was a distribut. ... which case I had to file affida% its show-
ing that I xias a distributor and, reselling to their retail outlets or that I was
betting a lower price than $4.01 from Columbia Records. RCA told me that they
are followers, not leaders in the record industry and that if I' could document
that I was getting a lower price than $4.01 from 0olumbilt records then they
would give me the same price. *

Now the Robinson Patman Act says that for some one customer to achieve a
lower price than another customer it has to be on economies of scale. If 800 of
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ABC's stores order 100 tapes; and each store's crder is filled on an individual
basis that is 300 orders of 100 tapes each which cost the major label the same
to ship as my 100. Why should I pay a higher price.

Therefore, as president of the Record and Tape Association of America; and
spokesman for hundreds of small retailers I humbly ask for the following
"Thumb", from the Judiciary Subcommittee, to help us tip the scale not against
the record companies but just back to zero.

(A) Mandatory licensing of merchandise the major labels are no longer pro
ducing (and some safeguards designed to keep them from claiming they are
producing things they are not, or on such a small scale that for all intents and
purposes they are not producing).

(B) An economic impact survey to determine the feasibilit. of the above (in
the interests of justice).

(C) An expansion of the economic impact survey to see how completely verti-
cal the major labels are and whether or not their affiliated record stores, and
record clubs are in restraint of trade and are violators/or potell.ial violators, of
the Sherman-Clayton Anti-Trust Acts.

(D) That the action in'regards to mandatory licensing be immediate because
of the fact that hundreds of mom and pop stores across the country were put
out of, or will be put out of business shortly by a cqurt interpretationllof the
1909 Copyright law. It was indicated that the 1909 lav said "similar use" and
that the'Judge found duplicated tapes exact use. However, if Congress were to
spell out what can be duplicated, the issue would be at aen end and many small
retailers would once again be provided with the marginal profit that spells out
keeping a shop open or closed.

There was a point I tried to raise in Paragraph 5, Page 8, that appears unclear.
which I am unable to correct in the text. I will do so now.

We know that ABC and Columbia own retail record outlets. We also know
that the major labels have been uncooperative in revealing any fu rther relation-
ships with any additional retail outlets (CBS owns Pacific Records, ABC owns
Target retail outlets). If a major label which has a monopoly-via copyright-
to a particular song .nd, if that major label makes that particular song or
album available onlyjhrough its retail outlets (as they currently do through
their record clubs), t ien what will be the effect on the poor, struggling, inde-
pendent retail outlet. The result of that is obviously that the independent will
be put out of business.

The members of my organization have voiced their opinions that such actions
are a feared possibility and feel that mandatory licensing will serve as -a thumb
on the scale to help balance this eventuality (of going out of business) by allov-
ing us to offer merchandise that a record company's retail outlet does not offer;
we can offer out of date merchandise no longer being produced by the major
labels that will allow us to draw customers.

CONSUMERS. THE PUBLIC AND SOCIETY

As retailers, my colleagues and I serve the consumers. Therefore, we know
we can state what they want, and what is in their best interests.

The major labels claim that anti-piracy provisions are needed, as part of 'the
General Copyright Revision Bill, to protect the consumer.

We, as retailers, and members of the Record and Tape Assocjatioli of America,
state that not only will the anti-piracy provisions not protect the consumer-the
anti-piracy provision can only serve to hurt and deny the consumer. In addition.
anti-piracy provisions reverse what the public has decreed and are not beneficial
to society as a whole.

To begin with, the major labels claim duplicated tapes are inferior to major
label tapes. As a retailer who has handled both I say- this is not so. Furthermore,
I suggest that this Committee read what Consumers Reports, September, 1975,
has to say about the quality of major label 8 track tapes. I am sure that after
reading the Above, the argument of major label superior quality will be buried
forever.

Representative Danielson has been quoted as saying, "to copyright is to pro-
mote the arts"!

the primary goal of Article I, SectIon 8, of the Constitution, relative to pro-
moting science and the arts is to enrich all of society by assuring the free flow
of ideas and creation. Congress, in implementing this goal has awarded monop-
olies in the form of patents and copyrights to enable the creators to reap the
rewards of their efforts and to spur those creators to new efforts.
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In terms of recorded music we can understand an anti-piracy statute as it
applies to music that Is currently being produced by the record com:qpnies. How-
ever, we feel that the goal of patents and copyrights is to enlarge cience and
the arts. Rewarding creators is only the method. When 'the reco. T companies
remove a song from the public domain at that point mandatory :icensing should
be allowed because the public has the right to that continuum o- music or ideas
for which it has already rewarded the holder of that patent ar copyright.

One argument that has been made for mandatory licensing is the fact that less
expensive music would be available to the public. I think ive should dispense
with this argument immediately, in a qualified manner. Tte record companies
have invested a certain amount of money on which they should be entitled a
fair return on investment, mandatory licensing would not infringe up6r the
profits and sales of the record companies.

However, what mandatory licensing would do is make available to the public
songs that are no longer being produced by the major labels. Again, we reiterate
that the average life on the hit charts is416 weeks.

Coincidentally, I am positive that although the duplicators would have to pay
the full royalties to the recording artists and the songwriters, it has been my
finding that the duplicators work on a fair profit (instead of the highly infla-
tionary profits of the major labels) and since there should not be a monopoly as
to only one duplicator having one artist (such as only RCA has Elvis Presley)
that the duplicators would practice free competition and thct would automati-
cally keep the prices low.

As retailers, we need customers to stay in business. We are all aware that
our economy is in terrible shape; unemployment is rampant. When a person. is
unemployed he doesn't spend on goods and services; this leads to fur'hlt unem-
ployment. Social unrest, w\hich isuone result of unemployment, is detrimental to
society.

In today's economy society has to be worricd ..bout an industry which could
employ directly arnd indirectly lip to 100,000 r-ople. Governor MIilliken of MIichi-
gan, in vetoing that state's anti piracy bill fount it Would put 300 people directly
out of work. Since the average family is 4.3 people that means that duplicating
in the State of Michigan is directly responsible for feeding 1,290 people (and
since the multiplier of money spent is 2.3 in calculating GNP) and indirectly
responsible an additional 1,677 people for almost a total of 3,000 people in the
State of 3Iichigdn alone.

The figures that we h. ve cited are for-those people that are directly involved
in duplicating in the State of Michigan hut what about those involved in the
auxiliary services such as the manufacture of raw tape, plastic parts, labels,
packaging materials aL.d distribution. We can readily see that just in the State
of MIichigan alone duplicating can be a viable industry that (extrapolating to
50 states) can be responsible for directly and indirectly feeding 100,000 people
in America.

Might I further point that in the shape the economy is in, quite frankly, we
could use an additional 100,000 employed people.

I would also.like to cite Page 6 of the July 5, 1975 Billboard where it says
"18 Label. Face Boycott By Youngsters". The planned bo.cott is the outgrowth
by Youth Action Now Group who are trying to get the major labels to hire
,inner city youngsters in conjunction with Prcsident Ford's youth employment
program.

TO CONCLUDE

The consumer has the right to be able to buy recorded music. If the major
labels-which have been given Copyrights so that they can ,cofitably produce
music-refuse to do so then, the copyright should be licensed to others so-that
the consumer can be served. Therefore, to protect the consumer some form of
mandatory licensing is needed.

MAJOR LABELS: THE REAL REASON WILY THEY REALLY WANT AN ANTI-PIRACY LAW

The major labels have been requesting special protection laws claiming that
protection is needed for the artist, the retailer and the consumer. We have just
seen that not only will anti-piracy laws not do the job intended; they vill be
of detriment to the artists, the public and to us, the retailers.

But, it is about time someone considered the real reasons why the major labels
want the anti-pirany (anti-duplication) provisions attached to the General Copy.
right Revision Bill. And, if the reader wvil be kind enough to read this entire
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article through it will be obvious that the one reason the major labels seek ai.
anti-piracy (anti-duplication) bill is to prevent future and potential competition;
(It is necessary that the reader read Exhibit Two.)

Mr. Dave Heilman is a reasonable example of what I refer to. (He is a dupli-
cator who is also testifying.) Mr. Heilman's firm distributed prerecorded, pre-
1972, music on a national basis. Since Mr. Heilman can distribute, on a national
basis, "old" music it is possible for him to promote and distribute newer artists;
and this is what the major labels fear. Also, since Mr. Heilman has been paying
the full 20 mechanical royalty fee (and, according to the excerpts of the law
suit, Exhibit Two, the major labels do not) it is conceivable that home song-
writers might sooner want to do business .vith Mir. Heilman than with the major
labels.

Also, let us consider a duplicator I know, who works in the New York City
area. New York has some large ethnic concentrations and this duplicator pro-
duces and distributes his own legal music. He produces Yiddish, Greek, Spanish
and Arabic music. He has the ability-to distribute soul music as well. Now that
poses a threat to the major labels. All the guises that they are using to claim
unfair competition justfare not so. I grant you that a pirate is a major'threat
to the economic well being of the artist and the retailee. However, in no way
is a duplic.tor 'it threat-quite the contrary lie would be an asset as I have
demonstrated before. Yet, why do they fear the duplicators? The answer is only
as possible future competition for the distribution of new artists (as I feel an
economic impact survey would show, just as it would show that 85%'of all
music distributed is distributed by just five firms).

If the public got wise to the fact that mandatory licensing is beneficial to
everyone then, we may end up wiith mandatory licensing being allowed--or at
the least not banned. That is why the major labels are seeking anti-duplication
laws on the state level. It's funny to note how many millions of dollars the
record companies are spending on a state level for state anti- Juplication laws-
under the guise of anti-piracy statutes. Why seek anti-piracy penalties when
there are Federal laws with stiff penalties?

The best they can do is seek to ban the pre-1972 music which, up until .Madrch,
1975 was not covered by the Federal Government, and, this is music that they
are no longer producing, and that the pre-1972 ml-sic keeps on getting older and
older and less and less salable. Why are they spending all this money in an area
of sales that ivill phase out in history? The answer is to prevent possible future
competition.

As it is now, the major labels can prevent an -artist from leaving to join
another major label by extending, unilaterally, the artists contract via the Sus-
pension Clause (discussed previously). As an example Capitol Records is sairig
the musical group, Grand Funk Railroad, to enjoin them from recording for
MICA records until their contract (extended under the Suspension Clause) is
completed.

Furthermore, we should ask that this Judiciary S.o.-Committee call for an.
economic impact survey and look into an aspect of anti-trust, called structural
anti-trust, which is an anti-competitiye effect that comes about naturally when
a small number of companies account for a substantial portion of an industry's
sales. Five major labels 'ontrol 85% of all music in Amerlca.

We also ask that you look into the inter-relationships of CBS and' RCA with
the book l)ublishing companies such as Random HIouse and Holt-Rinehart &
Winston (which Ibelieve are being looked into right nowv by the Justlce Depart-
mInent but unider aseparate matter), their relationships "itli music puliblishing
companies, radio broadcasting companies (again Justice Department is looking
into this), the motion picture industry and, as retailers we are niost concerned
about the relationships of the mnajor Inlabels, their record clubs, and their owner-
ship of retail outlets.

The June, 1975 issue of Consiumer Reporth covers structural anti-trust and
economic concentration and points .ut that tllh Justice Department is bringing
suit' against A.T.&T. for similar reasons of economlic concentratioi. There is a
better word for what the major labels are-it is called oligopoly. To quote Con-
sumers Reports. "once an industry is-concentrated it often stays tllat way because
potential "ompetit6rs can't get started. They run up against marketfactors called
entry I4nri'iers (or in this case an anti-duplication law). In an ideal competitive
mar let inahy sellers vie for the consumners dollars. The sellers must constantly
compete for the consumers favors through imllovatiol that raise quality and
efficiencies that lower costs and permit price reduetlqn's."
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However, a study conducted by the Center for Study of Responsible Law noted,
"Because there are a few firms (in an oligopolistic industry), the actions of one
are noticed by the rest; each realizes that any move on its part-a price increase,
for example-s- ill generate a reaction by the other firms. Since the best way to
maximize profits is tv act as a monopolist would, the oligopolistic firms begin
to march to tht same corporate drummer. Such joint behavior has been described
as 'parallel pricing', conscious parallelism or what o:le former anti-trust official
has called conspiracy through newspaper pronouncements. The technique is
simple. U.S. Steel announces a price increase of 6% on any major product;
within two days all other firms increase their prices by an identical amount.
No formal price fixing conspiracy has occurred-but the effect is the same".

Price in oligopolistic industries, according to various estimates, are ten to
30% 'higher than they Wo:uld be if those industries were less concentrated. If
the oligopolist's prices are higih, +iley are relatively impervious to the workings
of supply and demand, acc6rding to economist John Blair.

And Senator Philip Hart, Chairman of the Senate Anti-Trust and Monopoly
Sub-ComniLttee contends that oligopolists "can often establish price Independent
of the forces of supply and demand. They fuel chronic inflation.

That brings me to the record companies. Last year there was a five cent
increase in a pound of oil based plastic parts, and, according to Billboard maga-
zine, all of the major labels raised all of the prices on most of their titles by
the sum of $1.00 at the exact same point in time. (And that .for an eight track
tape that cost less than 600 to produce that now retail.o for $I8.) Furthermore,
I mentioned this fact in my DecembPr letter to MIr. WayneAKalis, Assistant to
the President of the U.S., and bet him that if the interim anti-piracy bill was
passed there N ould be another go round and the major labels s ould raise their
prices again. Sure enough in January, 1975 we read in Billboard that Columbia
has raised the price on some of its titles by the sum of $1.00 and, that the other
major labels are keeping their eyes on Columbia because Columbia is the leader
(which goes back to what MIr. Steve Feldman of RCA told me about proving
my price accomplishments with Columbia before RCA will grant me the same
price concession). And if I can quote from Consumers Reports again, "Oligop-
olists needn't formally conspire to control prices; they just follow the price
leader". As I have said, Columbia is the industry leader and if I may quote
the June 2, 1974, Page 10 Bilboard it says, "the consensus of opinion means that
o,.ce CBS moves into tile new suggested list price the entire industry will follow
suit" holds true.

In addition, I would like to suggest to the members of this Committee thaf
they ask the Justice Department to conduct. that economic impact survey and
also investigate the pricing structure of records and tapes. If you take a look at
Billboard .Magazine you will see almost every tape that has the same number
of songs in it lists for the sinmt list price, regardless of the costs to produce that
tape and the different costs among maniufacturers. Althougl. RCA can claim they
are doing it to remain competitive with Columlla and vice versa it is an absolute
crock of nonsense simply for the fact that the industry is really non-competitive.
How, and with whom, can Columbia compete--with RCA who has, for in-
stance, Elvis Presley ? Columbia cannot sell Elvis and, therefore, can't compete
with RCA.

As retailers we. frown on dumping ! When a firm dumps--or sells olerseas at
a lower price than domestically-it means that our customers are being cheated.
Eurthermore, if dumping hurts the local industr3 of the foreign country that
an American product is being dumped in, our country once again suffers the title
of "ugly American". Yet the major labels have been doing that (if the reports
in Billbbard are correct). "British Seek Ways To Curtail U.S. 'Cutouts ....
U.S. Cutouts Draw Canadian Complaints .... Showing Complete Disregard
For Songwriters, Publishers And Artists Trying To 'Make A Living ... (head-
lines of irecent Billboard articles). Why are cut-outs available overseas--and at
lower prices when cut-outs are hard to-come by in the U.S.A.~-and, when they
are available it is at much higher pri:es than the 50,

EXHIBIT ONE
Scction B

In respect of phonograph records sold through any direct mail order operations
or tlhrough any direct ,ale.s to consumer oliiration carried on by us, our subsidi-
aries, affiliates or licensees including, without limitaticn, the Columbia Record
Club (hereinafter collectively referred to as "Club Operation"), the royalties pay-
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able to you shall be one-half the royalties which would have otherwise been pay-
able to you with respect to such phonograph 'records; provided, however, that
no royalty shall be payable to you with respect to (i) phonograph records which
are distributed to members of any such Club Operation, either as a result of
joining Club Operation, recommending that another join such Club Operation
and/or as a result of the purchase of a required number of irecords including,
without limitation, records distributed as "bonus" and/or "free" records, or (ii)
phonograph records for which such Club Operation is not paid.
Section C

In respect of phonograph recbrds sold to our clients for promotional or sales
incentive purposes, the royalty rate payable to you shall be one-half of the royalty
rate.otherwise payable and shall be computed on the basis of the actual sales
price therefor (less all taxes.and container charges) to our said clients or their
designees.
Section D

No royalty shali be payable to you in respect of phonograph records sold as
"cut-outs" after the listing of such records has been deleted from' our catalog or
in respect of phonograph records distributed as "free' or "no charge" records
to promote the sale of phonograph records embodying your performances.

EXHIBIT Two

Excerpts from class action law suit against major labels filed June 8, 1972,
U.S. District Court, Nashlville, Tennessee by Mr. C. Selman et al. versus Columbia,
RCA, MOA, et al.
Section S

Each of the plaintiffs is owner of original musical compositions and/or the
copyrights theretc, entitling them to be paid royalties for all sound recordings
and mechanical reproductions thereof pursuant to 'the Copyright Act of 1909.'
Section 6

The plaintiffs bring this action on their-own behalf and as representatives of
the class herein described, to wit: songwriters and independent music publishers
who, in lieu of the royalty fees afforded them by the Copyright Act of 1909, have
become parties or I -neficiaries to licensing agreements - ith one or more of the
defendants. The number of said songwriters anid puullshersa? :stimnated tu be in
excess of four thousand.
Section 22

Capitol Industries, Inc., is a corporation organized and existing under the laws
of the State of Delaware with its principal place of'business at Hollywood and
Vine, Hollywood, California, and transacts business in the Middle District of
Tennessee and contiols Capitol Records, Inc.
Section 23

American Broadcasting Companies, Inc., is a corporation organized and exist-
ing unde'r the laws of the State of New York with its principal place of Business
at 1330 Avenue of the Americas, New York, New York, and transacts business in
the Middle District of Tennessee and controls ABC Records, Ipe.
Section 24

The contihup' creation of original lyrics and/or music for musical compositions
(referred to hereinafter as "songs") acceptable to the mood and taste-of the
public, requires a ver; high degree of skill and knowledge. The Inception of the
vast economic activity generated by the music 'business is dependent upon and
conceivedHin the talents and abilities of the songwriter, and the total' industry is
sustained and its growth nurtured only by the continual creation of new songs.
The usual way in which a songwriter brings his s6ngs to the public is through
a music publisher. The writer and the publisher enter into an agreement substan-
tially ill the form of Exhibit "A" attached hereto, and it is standard' for the
writer to receive fifty percent of the mechnuical-liceiise fees collected by the
publisher.
Section 25

The publisher promotes and exploits the song for the purpose of getting it
recorded by a recording-artist. If the publisher is successful in this endeavor, he
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applies for a copyright on the song, usually in conjunction with the initial record-
ing, and thereby becomes entitled to receive a royalty fee of ti o cents for each
and every mechanical reproduction of all subsequent recordings of that song
purouant to the compulsory license provisioin of the Copyright Act. However, in
lieu of the statutory rights afforded by this Act, it has, through necessity, become
the common practice of the independent publishers to enter into a so-called nego-
tiated or private licensing agreement with the record companies substantially
in the form of Exhibit "B" attached hereto.

Section 26
The defendants are the major producers of first class phonograph records and

other mechanical reproductions of soand recordings used both publicly and
privately by the consuming public fLr listening entertainrment purposes. By
virtue of this position, the defendants establish the policies and procedures which
are implemented throughout the industry as standard industry practice.

Section 27
The defendants have absolute control over all aspects of sound recordings

produced by their companies, including which songs get recorded, the recording
artist and musicians used, the technical personnel and recording facilities, and
ultimately the release, distribution, promotion and sale of the product. These
products of the defendants are advertised and distributed throughout the
United States, and abroaa, and are sold in virtually every community in this
nation and extensively in foreign countries.

Section 28
The defendants are in violation of Section 1 of the Sherman Act (15 U.S.C.

Section 1), by entering into and carrying out contracts, combinations or con-
spiracles effectuating an undue, unreasonable and direct.restraint of trade and
commerce with regard to the production, reproduction and sale of sound record-
ings of copyrighted songs, including, among other things, the matters more
specifically described hereinafter.

Sections 29
3eginning many years ago and continuing up to this date, the defendants

~. :e engaged in the unlawful colicerted activity of refusing to contract with the
plaintiffs and members of their class under the terms of the compulsory license
provision of the Copyright Act of 1909 (17 U.S.C. Section 1(3)). This Act pro-
vides, among other things, that mnce a copyrighted musical composition has been
performed, or recorded, ". . . any other person may make similar use of the
copyrighted wvork upon the payment to the copyright proprietor of a royalty of 2
cents on each such part manufactured, to be paid by-the manufacturer thereof;
. . ." The defendants. throtigh their con_.2 :'.'er t)_' recording and the mechanical
reproduction aild sale of phonograph records, hale circumvented this statutory
provision Wofbrded to plaintiffs and the class in the great majority of cases by
refusing to record a song unless the copyright owner enters into a private
licensing agreement, substantially similar to Exhibit "B" hereto. The so-called
private licensing agreement reduces the royalty fee to a maximum of two-thirds
of the ;tatutory amount and imposes a further limitation on the number of units
to be paid on, from the ijumber "manufactured" to the number "manufactured
and sold."

Scctioit 30
In order to do business with the defendants, the plaintiffs and their class mus.

agree to be relegated to royalty fees of less than the amount provided by lai
as aforesaid, not\withsta.,ling that the statutory provision Nias enacted in 1909,
and since that time the cost of living has greatly increased and the average
retail price paid for a lpho.lograph record has increased ani even greater amount.

IMoreover, in the past few years these defendants, along with other phonograph
record compllanies not made parties hereto, have purchased, established or
otherwise nacquired extensive holdings in music publishing companies whose
operations are in direct rompletition wviit, the plaintiffs and their class. In addi-
tioln to having to coniplte 2n tie )publishillg business with the publishing com-
panies owned bl hlti(cled by defendants. plaintiffs allege and verily believe
that the defendan. v not impose uponl their own companies these same financial
-restraints of reduced ro.yalty fees.
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Section 51
Defendants have individually as well as collectively refused to obtain com-

pulsory licenses from the music publisher members of this class except upon the
contract terms described herein, and each of the defendants knows that the
others systematically refuse to do so. As a result of this concerted activity with
tacit understanding among the defendants, they have suppressed competltion
between publisher members of the plaintiffs' class and publishers owned or
controlled by defendants, and consequently have unlawfully restrained trade and
commerce with regard to all plaintiffs and the class, have suppressed and re-
strained the songwriter members of this class in their creative activities, and
have restrained plaintiffs and the class fromn realizing the full potential value of
their copyrighted songs and have thus deprived the public of access to and the
enjoyment of many other songs in many cases.
Section 35

For further cause of action, plaintiffs and the class allege that defendants are
in violation of Section 2 of the Sherman Act (15 U.S.C. Section 2) by attempting
to monopolize and by monopolizing the music industry with regard to the
production, manufacture and sale of phonograph records and other sound record-
ings of copyrighted musical compositions.
Section 36

Defendants and their subsidiaries produce approximately 65% of all phcno-
graph records and an undetermined amount of other types of sound recordings
which are sold throughout the United States and abroad. In addition, defendants,
either directly or through subsidiary or associated companies, own music pub-
lishing companies which control a significant percentage of the copyrighted
musical compositions which are recorded and released on phonograph records
and other types of sound recordings. Because of this ownership structure, de-
fendants possess and exercise the power to restrict, eliminate and exclude
competition from plaintiffs and the class.
Section 37

In order for plaintiffs and the class to get songs recorded by the defendant
record companies, the quality and appeal of the songs have to be very greatly
superior to any songs in the catalogs of defendants' publi:.;ng companies. Con-
sequently, thousands of otherwise marketable original songs remain in the files
of plaintiffs and 'he class, idle, unreL,,rded and r er offered for sale to the
consuming public, thereby denying plaintiffs and tfL. lass the opportunity to get
any compensation whatsoever from their works. On the other hand, on the
exceptional occasions vhc.. a promising composition is accepted, recorded and
sold, the financial returns to plaintiffs and the class have been substantial.
Section 38

In each of the numerous instances, both writers and publisherc, -in plaintiffs
class have been compelled to enter agreements for split royalties with defendants
publishers and agents in order to get their songs recorded. Even with this
arrangement, the defendants only rarely spend as much money in the promo-
tional effort of these songs as, he songs in which they have the exclusive publish-
ing rights.
Section 43

Among the common instances where plaintiffs and the class are paid less than
the contract rate are on theasales of phonograph records through record clubs.
This is usually accomplished through a sublicensing arrangement between the
respective defendants and the record clubs. On the total number of unitsxsold in
this manner, the copyright owner gets paid' at the rate 'of only seventy-five
percent of the contract rate. The contract rate is, in a majority of the cases, set
at 1/2 cents per copy rather than the 2 cents provided by statute;-and,this4l¥½: cent
rate is r:bitrarily factored down to seventy-five percent of that amount, or 1.125
cents. Clubr sales account for a significant portion of total record sales and are
usually sld at the same price as retail sales through any other retail outlet.
Also, th hsame manr r of arbitrarily reducing the contract royalty rate is
practiced by the defendants in sales of records to military post exchanges.
Plaintiffs and the clas3 are paid no royalties at all ofi records that the defendants
account for -as being returned and/or scrapped, but most of which are usually
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eventually sold at discount prices or are given away free of charge as bonus
records in' order to pr.)mote other records unrelated to plaintiffs and the class.

[Subsequent to the hearing the following letter and attachments
were received for the record from Alan I. Wally.]

EAST WVINDSOR,. N.J., July 22,'1975.
Representative ROBERT KSTENMEIER,
House of Representatives
Washington, D.C.

DEAR MIr. KASTEN.AIEER: First, I would like to thank you very much for allow-
ing us the opportunity to present our views on the anti-piracy provisions of the
General Copyright Revision Bill.

Pursuant to our conversation I am enclosing a copy of the October 5, 1974
issue of Billboard Magazine where I got the quote that I used in testimony.
Unfortunately, this reference library has a terrible Xerox machine so I apologize
for its fuzziness.

You indicated to me that you would make a special effort to read my paper
in its entirety. I am sure that after reading it you can see why I did not want
to go no with Mr. Gramuglia or Mr. Heilman as I had a comr!letcly different point
of view than they did. Nevertheless, our own end goal hal ,..ns to be-the same-
mandatory' licensing.

In reviewing this Xerox copy it .eems that last year you indicated to Rep.
John Conyers and Rep. John Seiberling that in this current session of Congress
there would be in-depth hearings by the Sub-Committee Faith reference to the
public interest and anti-trust annects involved in the way the record industry
functions under copyright revision.

One of the things I specifically asked for in my paper was an economic impact
survey which would demonstrate conspiracy, collusion, price fix'ng, structural
anti-trust, restraint of trade, violations of the Sherman & Clayton Anti-Trust
Act, etc.

I am positive if you will allow the Justice Department to use some of the
points which I have raised asa guideline you will find that everything I have
said in my paper is true and that some form of modification of the anti-piracy
provisions, specifically compulsory licensing after 15 months, woul1l give the
major labels exactly what they are asking for but would then effectively protect
the artists, the retailer and the consumer.

It is absolutely imperative that compulsory licensing carry a provision that the
artists be given the exact same royalty payments that they get from the record
companies. This would allow the artists to get royalties in perpetuity as against
the average 16 weeks the artists currently receive royalties for now. But,
compulsory licensing to take effect is months after release of record which is 9
months after 99.5% of all records come off charts, are no longer being produced
by major labels [so they can't lose] and artists no longer getting royalties.

There are 15,000 jobs at stake no one loses and everyone gains.
During the course of testimony I stated that the consumers would benefit

from compulsory licensing. You asked me if there were any consumer groups
that I could cite that would be willing to come forward and testify.

I live in a development that has 14,000 people in it. Our Food co-Op Com-
mittee started exactly as a food co-op committee. However, although it is still
called a food co-op committee it Is also a consumer watch-dog group,

Would you like me to have the president of that conrnmitee write to testify
In regards to the above issue for a consumer point of view?

Res.pectfully yours,
ALAN' I. WALLY.

HoUSE GRour O0s ANTIPIRACY ACTION

(By Mildred Hall)

WASHIXGTON-The House Judiciary Committee last week approved the anti-
piracy bill, H.R. 13364 with the milder prison terms of one and two years maxi-
mum for first and repeated offenses respectively. The bill carries maximum fines
of $25,000 for a first offender and $50,000 for repeaters.

At the same time, Rep. Robert W. Kaste'uneier (D., WVis.), author of the
bill and chairman of the House Copyrights Subcommittee, has promised that this
and all other aspects of the functioning of the record industry under the copy-
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rikht law-from antipiracy to performance rights-will be given an in-depth
exploration during 1975 hearings on the general revision bill.

The Senate Copyrights Subcommittee-has sent word that it will go along with
the milder prison terms in the House bill. This will avoid conference delays and
speed action on the legislation needed to make protection of copyrighted record-
ings a permanent part of the federal copyright law.

The- recently passed Senate antipiracy bill, like its revision bill, proposed
maximum prison sentences of three and seven years (Billboard, Sept. 21).

The House Judiciary Committee vote was 30 to 2 on the Kastenmeier antipiracy
bill. Rep. Robert Drinan (D., Mass.), the chief dissenter, made his customary at-
tack on the record industry for alleged monopoly practices. He said that record
companies should be given exclusive ownershipi for only five years, with man-
datory licensing to tape duplicators after thht period.

Rep. Drinan argued that the tape duplicators could serve the public by lowering
prices, and providing reissues of non-hit or older recordings, also benefiting per-
formers and music licensees. He said big record companies and their record clubs
dominate thi industry and "authors and performers lose."

His argument brought questions from Reps. John Conyers (D., Mich.) and
John Seiberling (D., Ohio). They asked whether-the Hoase revision hearings next
year would cover the public interest and any antitrust aspects involved, in the
way the record industiry will function under'the copyright revision.,

Rep. Kastenmeier assured fellow members of the Judiciary Committee that
there would be in-depth hearings by his subcommittee. Justice Department will be
asked for comment not only from its Criminal Division (on the record piracy
question), but also from the Anti-Trust Division cn any monopoly aspects.

"The public interest in copyright, beyond the owners and user groups, needs
to be considered in depth" he said.

But Rep. Kastenmeier demolished much of Rep. Drinan's tape duplicator argu-
ment by-pointing out that unauthorized tape duplicators who do a $300 million a
year business do not make copies of out-of-press or non-hit recordings, or of "finer
works" that do not become hits. The pirates siphon off the top hits while they are
at the head of the popularity charts.

To Rep. Drinan's contention that performing artists "don't understand the
copyright law," Rep. Kastenmeler said today's artists and their representatives
are "highly sophisticated" about the lawv. Many form their own recording and pub-
lishing companies. "If any performers and composers felt they were disadvan-
taged by the law, they would have testified at House hearings in 1965 on the re-
vision bill, and 1971 and 1974 hearings on the House antipiracy bills."

Finally, Rep. Kastenmeier pointed out that the Constitution itse:,f-like it or
not--has deliberately assured a monopoly for copyright owners for limited pe-
riods of time, in order to provide incentive to produce further works. Wholesale
pirating kills that incentive.

Rep. Kastenmeier hopes for an early vote on the antipiracy bill. He will also
hold hearings onr the interim Senate bills which were passed by that body, since
the House cannot act on a revision bill this year.

One would extend expiring copyrights for two years. and another would estab-
lish a commission to study new technological uses of copyrighted materials. An
individual Senate antipiracy bill was included, but the House will vote on its
own H.R. 13364.

P p. Kastenmeier is not personally in favor of extending the expiring copy-
rights for another two years, but says he will go along with the majority, if the
other members of his subcommittee feel it is beneficial.

~Mr. KASTENrETrER. Thank you, Mr. Wally.
Mlr. Gramuglia.
Mr. GRArM'GLI~A. Thank you, Mr. Chairman. I would first like if

possible to have "The Great American Rip-Off" put in as part of the
record, if that is possible.

nMr. KASTENrMETER. This is a piece by Mike Terranova?
,Mr. GRAM.rUGrLA. That is correct.
5Mr. K."STEN.ETIF.R. And it is related to this question. Without objec-

tion, this will be received and made a palt of the record at this point.
Mr. GRAmUCLA. Thank you.
[The material referred to follows:]
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INTRODUCTION

My namne is Mike Terranova. I am a private citizen and the chief
spokesman for the Independant Record and Tape Association, the
national association which represents the small recording companies
of America.

My Association is deeply concerned over the posbible passage of the
proposed House copyright revision bill. We are amazed that - House
of Representatives is considering a bill that will enable the multi-billion
dollar music conglomerate to reap unconscionable and immoral profits,
all at the expense of the consumer and the small recording companies.

I am certain that you and your fellow congressmen are not aware of the
A enormous impact that these music companies have on the individual citizens
-of this country. Music is something mankind has needed and enjoyed since
the beginning of his existence. To enable the complete control of this
music to fall in the hands of these few giant conglomerates, who-have,
and shall continue in the future, to rape and plunder mankind of his need
for music, is indeed a crime of major status.

We have prepared this pamphlet with its various proposals to help you
choose an alternative to the proposed House copyright revision bill which,
if passed into law will entrench and federally protect these shameless
corporate giants.
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PROPOSAL FOR A SOUND RECORDING

COMPULSORY LICENSING LAW

The purpose of this first proposal is to eliminate the power that is
created by the control of all the major popular sound recordings by a
mere handful.

We propose that in lieu of the 28-year renewable copyrights for sound
recordings, said copyright should be a non-renewable 28-year copyright.
This would be more consistent with the reasoning behind a renewable
copyright as found in the House of Representatives report #222'2, 60th
Congress, 2nd Session, page 14.

During the course of the first 5-year term of this copyright, in order
to assure continuing creation of new recordings, the owner of same shall
have the sole and exclusive copyright. However, if, at the end of said
5-year period the owner of said copyright has sold in excess of 500,000
copies, he should be compelled to make said recording available to anyone
for the purpose of licensing same. Although, if the conditions are met,
the owner must make said recording available for licensing after 5 years,
he maylicense out said recording at anytime prior thereto if he so desires.
This -year exclusive copyright will pt:rrit a copyright o.wncr to recoup
his original investment for a promotion, etc., and realize a profit, (no
recording company can validly claim it has not made a substantial profit
after the sale of 500,000 copies of any one recording) and at the same
time permit the small company to purchase a license for copying said
recording.

Keep in mind that if 500,000 copies are not sold by the copyright owner,
he would not be compelled to license same. In addition, even if he does
sell 500,000 copies, he still has the exclusive right to license same for
the full copyright period of 28 years. In other words, the large record
companies, as well as the small record companies, would both be realizing
a profit under this licensing system. Of course, the copyright owner should
not be permitted to charge exhorbitant or unconscionable prices fur licensing,
and a reasonable range of prices could be set by the legislature. Such
legislation should also provide that a certain percentage of the licensing
fees be paid directly to the artists themselves. Under the current "licensing
only by contract" situation, the artist usually receives no compensation when
his recording Is licensed out. In addition, he also receives nothing when his
recording is sold for less than the normal wholesale catalog price. This
situation usually occurs within tmo years of the original release. And, this
cannot be denied by the major music conglomerates, since their contracts
with recording artists so provide.

57-786 0 - 76 - pt. 2 - 38
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I am aware that the large recording companies argue that compulsory
licensing would hurt the small recording companies, and I must concede
that strict compulsory licensing would hurt the small companies. However,
compulsory licensing only after sale of 500,000 copies, as proposed here,
would not only protect the small record companies who rarely sell over
500, 000 copies, but also increase competition by making the same popular
good-selling records and tapes available to the consumer not only at dif-
ferent prices but from different companies.

You should also be informed that it is presently impossible for the consumer
to buy certain old and out-dated recordings such as those of the big band
era, Gene Autry, Roy Rogers and such, merely because these aforesaid
large companies have decided that it would be economically unfeasible to
distribute any additional recordings of same on a national basis. However,
if licenses for these so-called "old and ,outdated" recordings were sold to
a smaller company, it might well be economically feasible for said company
to distribute such recordings to consumers in their local area profitably.
In addition, they may be able to sell them at lower prices than the large
companies.,,

Many people ask why compulsory licensing for sound recordings and not
for written material? In answer, we can offer various reasons but there
are three which are more compelling than the others. Firstly, the demand
for a particular sound recording is created by constant bombardment on
radio and television, whereas one doesn't read a book before he purchases
same. Secondly, the music itself is already protected by a copyright and
said copyright will eventually expire, causing the work to become in the
public domain, but when a small company goes out of business without
licensing out any of its sound recordings, these master recordings are
lost in oblivion, never to be heard again by the public. Of course, as
aforesaid, the large companies are by choice depriving the public of
purchasing certain old recordings such as Caruso, Roy Rogers, etc., and
are in fact hoarding the master recordings of these and many other artists.
If said masters are destroyed the public will never again hear these sounds.
Finally, the most compelling reason is that all the major popular recordings
in existence today are controlled by a mere six giant music conglomerates,
and such is not the case with control of copyrighted written material.
Thus, the sound recording is intrinsically different from a written novel
and for the -reasons aforesaid, the owners of said recordings should be
compelled to license same according to any reasonable criteria such as
that hereinbefore set forth.
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SECOND PROPOSAL

THE MUSIC PUBLISHING MONOPOLY

Our second proposal is to deal with the increasing monopoly that is being
created today in the music publishing industry. You should be informed that
one powerful organization, Electrical Musical Industries, herein referred to
as EMI, represents or owns 40% of all the major musical compositions
throughout the world. This is a staggering and appalling figure!

The recently passed extension for the expiring musical copyright is more than
"a rip off on the public" as stated'by Rep. John Dingell (D. -Michigan). It is
legal rape of the American comsumers. It is hard to believe that the Congress
of the United States can be fooled into believing that this will actually benefit
the writers and composers. The only people to profit from such a situation
are the'major publishing companies, not the deserving writers, who have long
been deceased. In addition, these large companies also argue that the
United States will be .nore in alignment with the copyright laws which are
presently enforced in Europe. This argument is, at best; questionable. After
reviewing the situation in various countries, it should be asked, does the
United States really want to follow the strict and exclusive copyright laws
enforced in Europe? These lawswere written by European aristocrats to
protect themselves, with no concern for the common people.

In Gerrhany, for instance, it is mandatory that all blank tapes sold for consumer
use have a copyright royalty paid on them, in addition to the retail cost. This
is nothing more than an added security tax for benefit of the music publishers
who assume that if a person buys a blank tape, he will be recording copyrighted
music on it. Also, in the United Kingdom, as another example, it is illegal
for a consumer to record records or tapes for his own personal use. Is such a
monopoly over the recording of musical compositions what you really want for
your fellow Americans?

We propose that you should not legalize a copyright period exceeding 28 years,
but including one renewal for a 28-year period. However, this second 28-
year period should consist of a renewal policy allowing the said copyright to
be renewed only by its author or composer. Furthermore, all of the royalties
that would have to be paid after the initial 28-year copyright should be mandated
to be paid exclusively and directly to the author and/or composer. Under the
present system a profitable copyright is picked up and renewed by the publisher
or recording company without renege lation with the author or composer or his
estate. Thus, the music publishers are depriving not only today's authors and
composers, but also their families and heirs, of deserved royalties.

In addition, we proposed that instead of a fixed statutory rate with an indepen-
tribunal to determine cost of living increases, thdie copyright royalty rate should
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be a fixed statutory percentage ot the retail price. The benefits from such a
proposal are numerous, but we shall explore the three major ones.

Firstly, and most importantly, is the improvement it will provide for the
music buying consumer. A fixed statutory percentage will help to maintain
the cost of recordings at their present levels or possibly even manage to
lower them. Secondly, if the giant music conglomerates choose to raise their
retail prices, they are then forced to pay a higher rate to the deserving authors
and composers of the said recordings. Consequently, if they do raise their
prices due to a rise in the cost of living, the authors and composers wili then
equally share in the additional revenue. Finally, this will help prevent the
present situation-which enables the large recording companies to pay only
25 to 50% of the statutory rate, while the smaller recording companies are
paying the full rate. This 25 to 50% of the rate is obtained by large recording
companies because of the control of the music publishing,industry by such
giant companies as the aforementioned EMI, and such reduced rate is one of
the advantages commensurate with such control.

Moreover, this.control enables bigger companies to keep the smaller recording
companies paying the full rate. However, with our percentage proposal, -the
smaller companies may choose to sell their product at a lower price enabling
them to better compete against the larger companies, with a lower royalty rate.

In conclusion, these proposals will allow the authors and composers, their
heirs and distributees, to reap their just reward for their work without the
necessity of raping the American public.
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THIRD PROPOSAL

STATUTORILY MANDATED AIR PLAY

Our third proposal will be the most effective in breaking the strangle-
hold of the corporate giants in the music industry. We propose that
the Federal Government should make it mandatory that local radio stations
play a certain proportion of locallt produced music. This could easily
be enforced by the F. C. C. which already has jurisdiction over all radio
stations. 'T.e power of. the giants lies in their ability to obtain air play
of their music. The demand for a particular piece of music is a direct
result of its air play. The more the people hear it, the more they want
it! Because of the current situation with the large conglomerates controlling
the air play in the U.S., said conglomerates necessarily control the demand.

This "air play sound" monopoly could be broken if local radio stations
were required by law to play local music. Television stations were
recently mandated by Federal Law to include one-half hour of local pro-
gramming during "prime time" hours, and recently enacted legislation in
Canada directed radio stations Lt play on the air at least 50% locally
produced music.

The effect of such legislation on the grass roots economy is obvious--
local recording companies would get badly needed exposure as well as
local groups, artists, composers and musicians. Indeed, air play is the
only manner in which a sound recording gets "exposed" to the consumer.
Moreover, small grass roots artists, composers and recording companies
are not able to get adequate exposure under the present system, due to
their total inability to pay the promotion fees demanded by the large con-
glomerates. However, once the "locals" are heard on the air, a demand
for said "locals" could be created and, as a consequence; the locally owned
small recording companies would be encouraged to promote local talent.
In a very short while, more small companies would be formed, and thus
the market would be divided and not wholly owned, and controlled by the
large monopolies. In these times of inflation, recession and unemployment,
such legislation could possibly provide a sorely needed boost to numerous
local economies.

There is another benefit to such statutorily mandated air play and one
which should not be overlooked as we approach the bicentennial of our
great land of equal opjportunity. Once again, the poor, small-time, local
artist would have an equal chance at making it to the top. Yes, the all-
important air exposure could be had without prostituting one's self and, In
effect, selling one's soul to the large conglomerates, and probably becoming
involved in payola and drugs.
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POWER STRUCTURE OF A MUSIC CONGLOMEP.ATE

The following is a list of the recording companies and music publishing companies
that are owned or controlled by Eiecrical Musical Industries, EMI which is traded
on the New York Stock Exchange, and its affiliates.

CAPITOL RECORDS, INC. MCA RECORDS, INC.

Labels Owned: Labels Owned:
*Capitol *Melodiya/Angel *MCA *Kapp *Coral
*Angel *Seraphim *Longeness *Decca *UNI *Vocation

Labels Distributed: Labels Distributed:
*Apple *Island *Shelter *Rocket *Track
*Harvest (U. K.) *Mango *Sounds of the South

DECCA RECORD CO. LTD.

Labels Owned:
*Ace of Clubs *Decca *Qualiton(Whales)
'Ace of Diamonds *Decca Phase 4
*Rex ' *Ace of Hearts *Deram
*Sugar *Argo *Eclipse *Telefunken
*Boltona *London *Threshold
*Brunswick *London Globe *Dafodil
*L Olseau Lyre

Labels Distributed:
,Chapter One *MCA M & M
*Emerald *York 'UK *Mam
*Emerald Gem *Greenwich Gramophone Co.

Labels Represented:
*Boot *Flamingo *Platinum *GNP
*Brunswick *Scepter lChallenge *111
*Starday *Crescendo *Hickory 'UNI
'Turnabout *Commodore *Jamie
*Coral *Laurie *Vox *Decca
*Ovation 'Wand (All USA)

LONDON RECORDS, INC, ABKCU INDUSTRIES, INC.

Labels Owned: Labels Owned:
*Deram *Parrot *London *Cameo *Parkway
*Phase 4 *Stereo Treasury Series Administered Companies:
*Richmond Opera Series *Apple Music Publ'g Co.(ASCAP)

Labels Distributed: *Harrisong Music, Inc.(BMI)
*Ashley *HI 'Threshold *UK *Ono Music Inc. (RMI)
*Chapter One *High Country *Mam *Startling Music, Inc. (BMI)
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EMI RECORDS, London, England EMI Music Publishers Owned:

Labels Owned: '*Affiliated Music Nublishers Ltd.
*Capitol *Parlophone *EMI *B. Feldman & Co. Ltd.
*Classics for Pleasure *Rhino *Francis Lay & Hunter Publ'g Ltd.
*Regal Zonophone *Columbia *Keith Prowse Music Publ'g. Co.
*Double-Up *Starline "Encore *Robbins Music Co.
*State Side *HMV *Harvest 'Al Gallico Music Corp.
*Music for Pleasure *One-Up *Castle Music PTy. Corp.
*Talisman *Waverly World *Donna Music Ltd.

Record Club ] *Edicoes Musicans Itaipu LTIDA
Labels Distributed: *Edition Accord

*Alaska *Dragon *Ashanti *Editions Feldman S.A. R. I.
*Granada *Avalanche *B & C *Editions Francis-Day SRL
*Bell *Blue Mountain *Bronze *Editorial Musical Odeon
*Bus Stop *Cactus *blarlsma *Editorial Musicali Francis-Day SRL
*Chrysalis *immediate *Instant *Edizoni Musicali La Voice Del
*Island *Sunset *Trojan *Virgin Padrone SRI
*United Artists *Village Thing *Ego Musical SA

Labels Represented- *Francis-Day & Hunter Scandinavia A/S
*Ammo *Asylum *Command *Francis- Day ,Muziekuitgavers N. V.
*Dot *Famous *Fantasy *Probe *Ardmore & Beechwood Ltd.
*Green Bottle '*Hot Wax *Impulse *Ardmore & Beechwood (S. A. )(PTY) Lid.
*Invictus *Mowest *Neighborhood *Arion Greek Music Co. Ltd.
tParamount *Purple *Rare Earth *Beechwood De Mexico S.A. De C. V.
*Signpost *Sovereign *Wizard *Beechwood Music Corporation
*Tamla/Motown *Tumble Weeds *Beechwood Music of Canada

*FI'rancis- Day (S. A. )(PTY) Ltd.
*Les Editions Et Productions Musicale
Pathe-Marconi

*Muzietkuitgevcrij "Trideni" NY
:Pathe Publications (Far East) Ltd.
*Publications Francis-Day
*S. A. Ardmore & Beechwood Belgium
*Sochiem LTDA
*The Peter Maurice Music Co. Ltd.
*Toshiba Music Publ'g Co. Ltd.
*Anagon N.V.
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MIr. GRNaIrGLIA. fMy name is Thomas Gramuglia. I have been asked
to speak to you on behalf of the Independent Record and Tape Asso-
ciation of America. the national association -llich represents the small
recording companies of America. *When I say small recording com-
panies, I mean companies that actually hire their own performers,
musicians, and artists, and produce their own recor&c.

The testimony I will give you today is in support of the proposed
changes that IRTAA has outlined in their pamphlet, "The Great
American Rip-Off." Wfhen the IRTAA formulated their pamphlet,
the. assumed that the enactment of cop3right legislation by Congress
under the Constitution is not based upon any natuiral right that the
author has to his writings. The Supreme Court has held that such
rights as he has are purely statutory rights, but upon the ground that
the welfare of the public will be served and the progress of science
and useful arts will be promoted. Copyright is not primarily for the
benefit of the author, but primarily for the benefit of the public.

When we read section 114 of bill No. 2223 dealing with sound re-
cording copyrights, we ask ourselves two questions, and possibly two
questions that you should ask yourselves. First. how much will the
legislation stimulate the producer and so benefit the public? Second,
how much will the monopoly granted be detrimental to the public?

The answer to the first question is % er dtislulvilng. Ever since the
introduction of a sound recording copyrighlt in 1971, the number of
new reccordings being made available to the public has actually
declined.

While the number of new recordings has declined, the dollar sales
figures have increased bLcause of the constant increasing cost of each
recordings to the public. The sound copyright as written has failed
to stimulate the producers into producing more creations for society
to enjoy.

This sound copyright monopoly is a failure. It has only managed to
increase the cost to the consumer and decrease his choice.

Our proposals on a compulsory license of sound recordings will cor-
rect this appalling situation. With this compulsory license, the present
industry monopoly will be broken, opening newl channels of distribu-
tion and thus creating new incentives for smaller recording companies
such as mny own to create new recorded material.

In additionl to spurring new creators, it will also help stop the
illegal price-fixing practices t t e:-ist in the recording industry.
I would like to remind vou tl ? t the suggested retail prices from differ-
ent manufacturers of sound rec .rdings are exactly the same throulgh-
out the United States. In fact, retail stores don't have to stamp prices
on albunls unless there is a special sale. Tiey merely stamp on the
albumn a letter from "A" through "E" which indicates the price cate-
gory that certain album falls into.

Compulsory iicensing will also, in addition, help stop other harms.
Because of the present restraint of free competition, there has neces-
sarily been a reduction in quality. Oftentime, the consumer has been
unable to obtain a casette tape wvhen he desired one, finding onlS an
eight-track available. Likewi. e. when 331,' and 45 RPMA records "were
introduced. 78 RPIM discs of the desired renditions were suddenly un-
available. There is also no denying that persons who bought four-
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track tape machines a very few years ago art now able to purchase lit-
tle or nothing to play on them since eight-track tapes are almost ex-
clusively available.

In the future, one Can see in the absence of an open marketplace that
quadrophonic recordings may become the exclusive product, thus caus-
ing the record buying public to invest in new and expensive reproduc-
tion equipment.

Let us now please turn to the section of the musical compositions of
the copyright bill. The part which disturbs IRTAA most of all is the
section on page 21, line 21. "A person may not obtain a compulsory
license for use of a work in the duplication of a sound recording made
by another;"

Will this condition for a compulsory license stimulate the producer
and so benefit the public ? Of course not. Small recording companies
such as my company will record a rendition with the hope that they
may be alle to license out to smaller companies to market in their local
areas. This is done to share the production costs. The above condition
would halt such practices and thus decrease the availability )f new
renditions to the public.

A record company could not license anyone without the permission of
the musical copyright holder. The big companies would be forced into
buying the last remaining independent publishers to protect their
recordings from domination, -while companies like Polygr'am and
E.M.I., who have extensive copyright holdings, would have indirect
control of vast amounts of sound recordings. It makes no sense at all.
It encourages monopolies and stifles creativity.

We also disagree with the length of copyl i'ght for musical composi-
tions of life plus 50 years. It is much too long. This long period of
copyright will not stimulate more producers. When an author is dead,
financial awards aro of little value. This long period will only stifle
creativity because music publishers who have successful copyrights
will continue to p'omote those successful ones, while having little in-
terest in obtaining new ones. Recording companies such as E.M.I. and
Polygram. who have extensive copyright holdings, will push their
performers in recording materials from their own sources. The longer
the copyright, the bigger the sources will be.

The term should be kept at the present length of 28 years plus 28
years with only one exception. The second 28 years should only be
renewable by the author or composer himself. This way, if the publish-
ing compan-' has cheated him, he can renegotiate a new contract with
a new publishing company.

Finally, please remember our proposals have been designed with
the welfare of the public in mind, with safeguards for the authors
and performers to insure them an adequate return for their talents.

Your support of these proposals, as I discussed, will advance the
useful arts for the benefit of society, and will not allow copyright as
bill No. 2223 is written, to be used as a tool to exploit mankind for
the benefit of a few greedstricken corporate giants.

Thank you.
Mr. KAS'TENEETR. Thank you.
[The prepared statement of Mr. Gramuglia follows:]
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STATEMENT OF THIOMAS GRAMUGLIA, S20KESUAN, INDEPENDENT RECORD & TAPE
AssocI.TION OF A-MERICA

iMy name is Thomas Gramuglia. I have been asked to speak to you on behalf
of the Independent Record & Tape Association of America, the national associa-
tion which represents the small recording companies of America.

The testimony I will give to you today is in support of the proposal changes
that the IRTAA has outlined in their pamphlet, "The Great American Rip-
rff". When the IRTAA formulated their pamphlet, they assumed that the en-
actment of copyright legislation by Congress under the Constitution is not
based upon any natural right that the author has in his writings. The Supreme
Court has held that such rights as he has are purely statutory rights, but upon
the ground that the welfare of the public will be served and the progress Qf
science and useful arts will be promoted. Copyright is not primarily for the
benefit of the author, but primarily for the benefit of the public. 9 0 ,

When we read Section 114 of Bill #2223 dealing with sound recording copy-
rights, we ask ourselves two questions: First. how much will the legislation
stimulate the producer and so benefit the public? Second, how much will the
monopoly granted be detrimental to the public?

*The answer to the first question is very disturbing. Ever since the introduc-
tion of a sound recording copyright in 1971, the number of new recordings being
made available to the public has actually declined !

;While the number of new recordings has declined,. the dollar sales figure have
increased because of the constant increasing cost of each recording to the pub-
lic. The sound copyright as written has failed to stimulate the producers into
producing more creations for society to enjoy.

This sound copyright monopoly is a failure! It has only managed to increase
the cost to the consumer and decrease his choice. Hence, the answer to tlhe
second question is that the sound copyright as written is very damaging to the
public, and does not confer a benefit upon the public that outweighs the evils.

Our proposals on a compulsory license of sound recofdings will correct this ap-
palling situation. With this compulsory license, the present industry monopoly
will be broken, opening new channels of distribution and thus creating new in-
centives for smaller recording companies to record new material.

,In addition to spurring new creations, it will also help stop the illegal price-
fixing practices that exist in the recording industry. The suggested retail price3
from different manufacturers of sound recording are exactly the same through-
out the United States ! In fact, retail stores don't have to stamp prices on albums
unless there is a special sale. They merely stamp on the album a letter from "A"
through "E" which indicates the price category that certain album falls into.

Compulsory licensing will also in addition help stop other harms. Because of
the present restraint of free competition, there has necessarily been a reduction
in quality. Oftentime, the consumer has been unable to obtain a cassette tape
when he desired one, finding only an eight-track available. Likewise, when 331/?
and 45 RPMI records were introduced, 78 RPMI discs of the desired renditions
were suddenly unavailable. There is also no denying that persons.lwho bought 4-
track tape machines a very few years ago are now able to purchase little or
nothing to pTay on them since 8-track tapes are almost exclusively available.

,in the future, one can see in the absence of an open market place that
quadrophonic recordings may become the exclusive product, thus causing the
record buying public to invest in new and ex'pensive reproduction equipment.

'By the same token, it is well known that traditionally the manufactureriof
sound recordings have chosen to include in their products many pieces which
they had every reason to suspect would not be successful. By tying these pieces
with those for which they do anticipate success, the manufacturers have suc-
cessfully increased the amount which the consumer must pay to obtain that which
he desires. As you can see, society is the constant loser !

,Let us now please turn to the section of the musical compositions of the
copyright bill. The part which disturbs the IRTAA most of all is the section on
page 21, line 21. "A person may not obtain a compulsory license for use of a
work in the duplication of a sound recording made by another."

Will this condition for a compulsory license stimulate the producer and so
benefit the public? Of course not. Small recording companies such as my com-
pany will record a rendition with the hope that they may be able to license out
to smaller companies to market in their local areas. This is done to share the
production costs. The above condition would halt such practices and thus de-
crease the availability of new renditions to the public.
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'A record company could not license anyone without the permission of the
musical copyright holder. The big companies would be forced into buying the
last remaining independent publishers to protect their recordings from domina-
tion, while compa:-ies like Poljgram and E.3I.I., who have extensive copyright
holdings, would have indirect control of vast amounts of sound recordings. It
makes no sense at all. It encourages monopolies and stifles creativity.

We also disagree with the length of copyright for musical compositions of life
plus 50 years. It is much too long. This long period of copyright will not stimulate
more producers. When an author is dead, financial rewards are of little value.
This long period will only stifle creativity because musical publishers who have
successful copyrights will continue to promote those successful ones, while hav-
ing little interests in obtaining new ones. Recording companies such as E.MI.I.
and Polygram, who have extensive copyright holdings, will push their perform-
ers in recording materials from their own sources. The longer the copyright, the
bigger these sources will be.

The term should be kept at the present length of 28 years plus 28 years with
only one exception. The second 28 years should only be renewable by the author
or composer himself. This way, if the publishing company has cheated him, he
can renegotiate a new contract with a new publishing company.

'Finally, please remember our proposals have been designed with the welfare
of the public in mind, with safeguard foz the authors and performers to insure
them an adequate return for their talents.

Your support of these proposals, as I discussed, will advance the useful arts
for the benefit of society, and will not allow copyright as Bill #.2223 is written,
to be used as a tool to exploit ma~akind for the benefit of a few greed-stricken
corporate giants.

Thank you.
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THIS CHART SHOWS HOW THE SOUND COPYRIGHT
HAS FAILED TO STIMULATE NEW CREATIONS.

Number of New
Record Releases: *

11, 000,

]0,5

10, 50(

9, 000

8,500

8,000

Year: 1969 1970 1971, 1972 1973 1974

1973 and 1974 new record releases have shown a decline, however

the exact figures from the RIAA are still unavailable at this time.1*

Source:

' Billboard's Blyer's Guide, September 22, 1973.
** Billboard, February 1, 1975, page 3.
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B:.'board Chart - TOP LP'S AND TAPES - For the Week Ending July 12, 1975

W. E. A. (24%)

C. B. S. (17%) [: _I

E. M>1 Ii (I33o) i | 1 3 1-8-

R. C. A. (97%) fl 0 H' 1 Ar'

A & M, (7'h) BI 1 eVres ntec Bvy .

London (6%) L er 8 lCor oral ns
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A. B. C. (5%) :I I I .:L I. "
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Polygram (3%7) 1 f
2CGh Century (2%7) ,I
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C.elsea (1%) T . . . ._

Fantasy (1%7o)
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NOTE:

1. All A & M records and tapes are exclusively manufactured by CBS Records.
2. London & Morown have a distribution pack.
3. United Artists & Polygram have a joint distribution pack also.
4. Fantasy, .Motown, ABC/Dot are all handled exclusively by E. M.I. in all

markets outside of the U.S. and Canada.
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Mr. KASTENMEIER. Do all three of you represent compatible inter-
ests ? I say that because, Mr. Gramuglia, you represent a group of small
recording companies, which in part or in whole record their own
music, so to speak.

Mr. GRAMUGLIA. That is correct.
Mr. KASTEN'MEIER. While I think, Mr. Heilman, you are not pre-

cisely in that--
Mr. .HEMrrAN. No; EC Tape does no manufacturing at all. We only

develop compilations and we market by year from 1929 forward
through 1971 and rather than sell by any particular artist, we market
the years as you would have bottled wine, the top 16 or the top 32 or
the 64 songs of that particular year, which would interest you the
most in the category of music that would interest you the most.

Mr. KASTENMEIER. And you believe that that is legal ?
Mr. HEILMAN. Absolutely, sir. We are the only company ever to

come out with a library program of music designed for 17 years and
the only place we could advertise our product and sell' it .,is by na-
tional mail order and you will note that we do not sell any tapes for a
dollar because of our legal fees that we have incurred and because of the
tremendous costs of advertising. We sell our 8-track tapes for $6.98, or
$5.77. We are probably the only company in the United States to be in
an unfair competition suit for'being slightly higher than the original
producer of old music.

*I'. KASTE.XEIEER. One other question-one question I had was you
indicate that it is ih, the consumer's interest that the law be modified
such as you have recommended to the committee.

Mr. WALLY. Absolutely.
Mr. KASTENM1EIER. I am wondering what evidence you have of

that. When I say what eaidence, are there consumer groups that you
can cite ?

Mr. WALLY. I am a retailer and I think I can answer that.
Mr. K -STENMEIER. OK. Are there consumer groups that you can cite

that would urge this committee to take the course of action you rec-
ommend so that they would be benefited as consumers of popular
music?

Mr. WALLY. Well, there is Ralph Nader's group, but may I also
recommend an economic impact survey, which will show what I am
about to say as being factual, and again, as a retailer, I deal with the
public and I am also echoing the thoughts of other retailers that I
represent.

To begin with, there is one quote that was made that I think will
clear up a lot of things, Mr. Chariman, and it is a very unfortunate
quote. You were quoted in "Billboard" as saying, and again, I want
to tell you-tie everything together, and I think you will understand
what I am talking about-I want to quote both yourself and Mr.
Danielson.

You were quoted as aaying something to the effect of pirates and
duplicators being one and the same thing, and that was in the Octo-
ber 5,19 4-, issue of "Billboard" Imagazine. You were saying duplicators
do not make copies of out-of-press or nonhit recordings or works that
don't become hits. Pirates siphon off the top. I direct this at you. You
Can take a look at Mr. ITleilman's list or here is one from P;.S 'rape,
not available in the stores. Take a look at "Billboard" magazine,
which I will hold ul--"Top 200"--you take the total inumber of weeks

57-786 0 - 76 - pt. 2 - 30
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each is on the chart and you will come out with the average life on the
chart which is something like 16 weeks. That is No. 2.

Mr. KASTENMEIER. Incidentally, do you have the original "Bill-
board" magazine before you that you are citing from?

M.r. WALtLY. I will give you several of them. I will even siloW you
how the mathematics are done. Here is one of the top-100 tapes. If
you like, I will give you a couple of others. If you take a look at week
No. 1-

Mr. KASTENmEIEER. I am referring to the quotation.
Mr. WALLY. Oh, no; that I don't have.
Mr. KASTENmrEIER. That is what you should have.
Mr. WALLY. October 5,1974.
Mr. KASTENVmEIER. You are purporting to quote us. You ought to

have-
Mr. WALLY. N-o; I just took that out of the library. This is current

and recent. The average life on the charts is something like 16 weeks.
Now, if I can quote Representative Danielson, he said something to

the effect, I believe copyright is to promote the arts. Now-
Mr. KASTENx:EIER. The question I asked a few minutes ago
Mr. WALLY. Let me
Mr. KASTENMEIER. NO; you are not answering it. The question I

asked was, "What consumer groups, if any, are you aware of that will
take your position ?"

Mr. WALLY. Ralph Nader's group. But, let me-
Mr. KASTES-rEIER. Well, Rolph Nader, I wou/ld like to inform you,

was invited by this committee to testify, not just in connection with
your situation, but generally, and declined to do so.

Mr. WALLY. But, can't the retailers speak for the consumer as the
consumer is our customer ?

Mr. KASTENMrEIER. The retailers cannot, in my estimation, speak
for anybody other than the retailers.

Mr. WALLY. Because I just want to say that 90 percent of what is
currently on the charts today will not be available 2 years from now,
just as 90 to 95 percent of what was on the charts 2 years ago is not
available in any retail store today, and if you want, I will spend time
with any of your legislative aides or whoever they are and shop the
stores and point out lists that I have. The idea is the artist makes money,
or should make money, on royalties, and if he is not being produced
by the record companies, I don't see how the record companies can
holler and say, hey, ewe are losing money to a duplicator, when they
are not making the product. The artist is not gctting royalties and the
consumer has something that he wants.

Mr. KASTENmrEIER. The question the Chair was posing, and it was
not posed in a hostile fashion, because I suspect that you possibly
could make the case that consumers are injured-I don't know that
you can, but I think maybe it is possible-but one way of doing it,
it would seem to me, is to interest consumer groups in the point of
view you are expressing and I have asked merely whetller youllave in-
terested any consumer groups in the point of view that records are
not available for less money now because of the copyright law. It
would probably-I think it would help your point of view if you were
able to do so.

Mr. HEI.LAN. Mr. Kastenmeier-
Mr. KASTENMEITER. Yes, Mr. Heilman.
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Mr. HEILMrAN. Two years ago, the music indust . was attempting
to pass a bill in the State of Wisconsin. We went to St. Norbert's Col-
lege and in 3 days I think enrollment in Green Bay, Wis.--in 3 days,
we had 800 signatures out of a possible 3,400 people on campus. It is
an amazing thing. What has happened here, the music industry has
walked in-they walked into the courts, walked in to you gentlemen,
and said this is a piracy case and all of a sudde: everyboddy forgets
about the basics of laws and basics of business and the practicalities. It
is very difficult when I contact an organization and say I represent
a duplicator, because automatically they say, oh, you are a record
pirate, and it makes it very, very difficult really to talk to them.

But, I would say this. In the Senate hearings in 1967, a lady by the
name of Isobel Marks, who was a member of the New York Bar, and
she was assistant secretary of Decca Records since 1934, told the
Senate Committee that hit records have a life of 12 sleeks. They go
on the charts, they stay on the charts for a few weeks, and the money
has to be paid within a 6-month period.

¥Well, the record companies got protection from all hits after Febru-
ary 15, 197 2, forward. They have absolutely no competition on the nelw
music because no one can copy it because of the Federal penalties. And
yet, they go back now and go back for at least 40 years in music, music
that they have no interest in producing. They want complete control
of that music, because some day, instead of 10 percent or 15 percent
of their business being in old music, it might turn out tQ be 50 percent
of the business, if the public's attitudes change. They have a complete
lockup on an industl3r larger than all sports combined in Anerica and
yet from a practical side, I don't believe this committee has ever rea-
lized that a writer of a song takes that song to a publisher and when
he signs that contract, that writer loses all rights that he has. Any
moneys that are sent to the publisher, the publisher has complete con-
trol over. 'Whatever he retains, he then sends the money to the author.
The author has been slighted.

The author-I have tendered over $150,000 to publishers, possibly
$200,000. Less than $50,000 was ever accepted by publishers. They
turned down hundreds of thousands of dollars last year, thereby de-
priving the author and composer.

Mr. KASTENs-,ETER. Mly time has expired. I will yield to the
gentleman.

5Mr. DANxIELsoN. I want to ask a question before you get onto another
subject.

Understand sonlething. You understand what you are talking
about intimately. 'We do not. Now, explain what you mean that you
sent $150,000 in and they turned down all except $50,000. Explain that.

Mfr. IEILI.MAN. OK. Mr. Danielson, under the compulsory license
provision, if you make use of it, you must tender 2 cents each time you
manufacture that song. If you will look at my catalog, each of my
tapes has 16 songs on it. So, that nleans for each musical composition,
16 times 2 cents I must tender 32 cents to the people who control those
copyrights. So each time I record it, I send 32 cents to the publisher.
Now, there can be 16 separate publishers. He talkes the 32 cents. Let's
assume one publisher owns all 16 songs. Ile keeps 16 cents for himself
and he ships to the writers 16 cents. All of a sudden, since the music
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companies have gained control of those publishers, they have-the
publishers refuTe the money. Thereby the author and composer-

Mr. DANIELSON. Wait a minute. Since the music companies have ob-
tained control of the publishers-

Mr. HEILmrAN. That is correct.
Mr. DANIELSON. Two different entities?
Mr. HEILMAN. Right.
Mr. DANrELSON. Explain the difference.
Mr. HEILMAN. OK. There is a manufacturing company, such as CBS.
Mr. DANIELSON. They are the ones who press the record.
Mr. HEILMAN. Right. And they have the performers.
Mr. DANIELSON. All right. Who is the publisher ?
Mr. HEILrIAN. The publisher is the man who presents them with th6

music. The writer, who wrote the song, takes it to a publisher. The
publisher goes out and promotes it to a record company. Then, the
publisher and the record companies have a meeting of the minds. They
say, I will give you the performer, you give me the song. Miany times
they exercise a copublishing contract.

Mr. DANIELSON. YOU send them 32 cents.
Mr. HEILrJMAN. To the publisher.
Mr. DANIELSON. GO ahead.
Mr. HEILMrAX. WThat has happened today is that these publishers

have refused the money. Out of 154 separate publishing houses in the
UInited States, 127 publishing houses refused my money: 27 did accept.
Now, the 127 publishing houses that may encompass as lmiany as 500,
1,000, 2,000 authors, they have deprived those authors of that money
due them under the computsory license, and yet. you don't se:, one au-
thor come to you and say what has happened.

Mr. DANIELSON. You went from first to third, witllout touching sec-
ond. What happens-you send them the 32 cents.

Mr. HEILMrAN. Right.
Mr. DANXIELSON. What is the next thing?
Mr. HEIUrAN. They don't do anything with it.
Mr. DANIELSON;. They must do something.
Mr. HEILmNr.Q. They don't cash the checks. They just hold them oI--

they don't hold them. don't do anything.
Mr. DANIELSON. Do they send any communication of any kind?
Mr. HEILMrAN. Yes.
Mr. I)ANIELSON. YOU skipped that. Tell us abou. it.
Mr. HEIL.rAN. Through their license agent, ITarlx Fox, they will

send a music form saying based on the 1972 Dutchles Case. they don't
have to send the money, and it is a violation to tender p-aymnent under
compulsory license.

Mr. DANIELSON. DO they cash the check ?
Mr. HEIL.~A\N. No, they don't.
Mr. DANIELSON. Do they retu rn the check ?
Mr. HEILUMAN. NO, they don't.
Mr. DA.,NIELSON. As far as you know, the check is still sitting in their

till.
Mir. TErIr, mrN. That is right.
Mr. DANxIEr,ON. You see. you didn't tell the whole story. You say

over what period of time did you send this money in ?
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Mr. HEILMAN. Starting in 19-
Mr. DANIELSON. Approximately.
Mr. HEImr,AN. September 1972 through May of 1975.
Mr. DANIELSON. OK. You have got 21/2 years, 234 years. How much

did you send in and how much was cashed ?
Mr. HEILMAN. All right, sir. I don't have the exact-
Mr. DANIELSON. Give me ball park figures.
Mr. HEILIMAN. Let's say it is a $300,000 figure. I said $50,000 earlier.

I would say about $75,000 was cashed.
Mr. DANIELSON. About $225,000 uncashed.
Mr. HEILmBAN. That is correct.
Mr. DANIELSON. That is what-I just wanted to get the size. Thank

you.
lMr. KASTENSIEIER. The gentleman from New York, Mir. Pattison.
Mr. PAXTIsoN. If you were-one of you was involved in actually

producing records.
IMfr. GRAMcGLIA. That is right. We are a New York record company

in Massina, N.Y.
Mr. PATirsoN. You employ performers.
Mr. GRArMUGLIA. That is right. Correct.
'Mr. P.rrIso.N. You make a tape or record from, that.
Mr. GRA.rUGLA. Yes.
Mr. PArrIsoN. Whenever you did that, if tlh'e song has previously

been published. you send in the 2 cents.
M1r. GR.{AM.r.IiA. That is right. We don't have the problems as Dave

Heilman has. They accept our 2 cents. They accept our 2 cents, but the
problem is that in this bill there is section 11, where it says a person
may not obtain a compulsory license in the use of a w-ork in dluplication
of a sound recording made by another. We have a small studio in
5Massena, and you can imagine hlow small that is, because you are from
New York. We are i;i the middle of nowhere, with a population of
about 10,000 people. For us to produce a recording in Massena, N.Y.,
we actually can't sell nmuch tllere, so therefore we produce in Massena,
and we license a guy out in Michigan or-

ir. D. S-IELSOS. Speak into the mike.
-Mr. GRAm.IGLr,I. We will license a person in .Michigan or license

a person in Georgia to share the actual prodluction costs, but if this
bill passes with that :iause that we cannot obtain a compulsory
license ill use for duplication of a work by another, the person
that- we license in Georgia wouind not be able to obtain a conlpulsory
license to reprod(uce our sound recording.

Mr. D.ANIELSON. Mr. Chairman. I lhate to take all the time, but.
I have got a couple of more q(uestions.

Mr1'. KASTEN..EIEII. If tlle gentlemnll from Neew York will yield.
-le has the time.

Mri. PAr'rIsoN. I yield.
Mr. DA-NEI,soX. 'If yol send in $300.000 and realize this is a

ballpark figure. nobody is hol(ing you to it'. are you sort of in the right
area there ?Are vyou talking aboun; 300.000 or $30,000 or-

Mr. HEILrr.s-. Let's say there are 600.000 pieces produced. Let's
say, and it is difficult-I would say anywlhere froml $200,000 to
$300,000.

Mrr. DANxrELsoN-. Up in six digits.
Mr. HEILMAN. Right.
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Mr. DANIELSON. Let's take $300,000 at 2 cents. That is 15 million
tunes.

Mr. HErILmAN. Each tape has 16 songs on it.
Mr. 1)ANIELSON. That is all right, but it is still 15 million tunes

played once. Each constitutes 2 cents.
Mr. HEILMAN. Right.
Mr. DANIELSON. 16. Very nearly a million tapes. Not quite. I was

trying to get at the size of the business, Mr. Chairman. ]For $300,000
at 2 cents for each tune, you come to 15 million recordings of a tune,
counting each recording as one, no matter how many times you did
it. 'That is an awful lot of tunes, a lot of recordings, anyvway.

Now, that money-when you record on your equipment, let's say
it is one of these cartridges, you have a bookkeeping system whereby
you know that you have recorded "Mly Wild Irlsh Rose."

Mr. HEMI AN. Right. We know X amount of nunmbers each year
has been produced and from that there are 16 songs in that particular
year.

Mr. DANIELSON. But, you do keep track of the number of times you
record a given selection ?

Mr. HEILMa N. That is correct, sir.
Mr. DANIELSON. And you then remit periodically. How often do

you make your remittances?
Mr. HEIL-m N. Every 20 days.
Mr. DANIELSON" Every 20 days approximately you remit to the

copyright holder.
Mr. H-EILMAN. Which is the publisher.
Mr. DANIELSON. The 2 cents per tune.
Mr. HEILmAN. That is correct, sir.
Mr. DANIELSON. You know, as a matter of common knowledge,

I guess, within your business that out of 2 cents, a penny goes to the
publisher and a penny is supposed to go to the composers.

Mr. HtEILr.AN. Yes; but it is sent directly to the publishers, never
sent directly to the composers.

Mr. DANIELSON . You send it to the publisher, but out of that 2
cents, he keeps 1 and then sends 1 on, theoretically at least.

Mr. HEILMAN-. That is right.
Mr. DANxIELSON. NOW, out of that $300,000, then, they accepted

roughly $100,000 of which, of course, $50,000 went on to the various
composers and $50,000 remained with the publisher.

Mr. HEILrmAN. If that is the figure we used, supposedly, yes.
Mr. DANIELSON. I am using it only as an example. But, $200,000

did not get accepted and therefore one-half of it was not retained
by them and one-half was not forwarded on to the owner of the-
the coriposer; owner of the copyright.

Mr. HEILEA N. That is correct.
Mr. DANIELSON. The creator of the selection. Now, then, you do not,

I gather-it is implicit in your statement that when you do make
recordings, you never overlook the requirement of sending this 2
cents on to the publisher.

MIr. HEILMAN. Absolutely not, sir.
Mr. DANIELSON. DO YOI know whether within related businesses

to yours, there are those who make the recordings, duplicate the tapes,
but fail to send the 2 cents on ?
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sMr. HEILMAN. Yes, sir. Any tape or record being sold in the United
States that purports to be a duplicated tape that is selling retail at
$1, it is absolutely utterly impossible to pay, if he has 16 songs on
it, 32 tcents, pay a manufacturing company approximately 50 cents.
It is impossible.

Mrr. DANIELSON. You make your statement inferentially. Youmknow
there are tapes which are sold at a price which would not permit
the inclusion of the record royalty ?

Mr. IEILMA-X. That is correct.
MIr. DANIELSON. And from that fact, you infer they must be doing

it without observing the copyright royalty.
Mr. HEIL3rA-. That is riaht.
MIr. GRAMrGLIA. I would like to make a point. One of our fiercest

competitions is major label cutouts. No royalty is paid at all to the
composer or publishing company.

Mr. DANIELSON. What is a cutout?
Mrr. GRAmOUGLIA. Once a record plays the 16 weeks that it is on

the chart and it becomes no longer qellable at the full retail price of
$6.98 or $5.98, they delete it from their catalog and sell it to schlock
dealers. Schlock dealers sell it off at a lower price, exactly what you
would have in a discount house, like a Woolworth's.

Mr. DANIELSON. What do they do, remove the-
Mr. GRAMUGLL, . No.
Mr. WALLY. 5Mr. Congressman-

Ir. DANIELSON. One at a time.
AIr. GnRAMUGLIA. What they usually do is punch a hole in the

record and delete it.
Air. DANIELSON. Deleted means removed.
Mr. GRAaMUGLIA. From the-
Mr. DANIELSON. No record.
MIr. GRAarUGLIA. Deleted from the actual catalog of the manufac-

turer. Once it is deleted from the catalog of the mnanufacturing com-
pany, it is then sold at a lower than the normal wholesale price.
Anything that is sold for a lower than the normal wholesale price,
no royalties are paid either to the artist or the composer.

Mr. DANIELSON. NOw, the manufacturer of that record was the
publisher; isn't that right?

Mrr. GRAMCUGLIA. No; the manufacturer of the record is the record
company.

MIr. DANIELSON. 1 see. In other words. the publisher turns a record
over to a record company which lmanufactures it. IHe presses the
actual record.

MIr. GRAMUrGLIA. NO; yOu are mistaken. A publishing company is
a company that owns the rights to the written imlusical composition.
A record company is the company that hires the performlers and
musicians to sing that or perforinm that lmusical composition and then
mai .ets the records.'

Mr. D.\NIELSON. They make the impression on a vinyl disc, or
some such.

Mnr. GRA3UOrLTA^. Right. They will go into the recording studio.
Mr. DAXIFrso-. That is a record company.
AIr. GRA,£UGLIA. They will go into the studio.
MIr. DANIELSON. I anm trling to find out who these people are. That

is the record company.
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Mr. DANIELSON. The record company, after the 16 weeks of pre-
ferred market are gone, I(e )unclIeS at hole in t he record and sells it
through solle (liscount house. Is that the i(lea?

1Mr. (GIRtAMU(IA. That is what usuall y hapl)pens.
NMr. DI)Nil:rSON. Where do they l)lplnch the holes? The only holes

I see ill the reco(l at'e ill the (lliddle.
Mr. WALLY. I think I slloul( explailln.
Mr. I),\xllom.SoN. Youl see, you are using a lot of jargon lwhich

mnetrLs somiethllig to you b)ut doesn't inetan aiything to Cme, but it is
not goillng to l1leall anything else.

r11'. WrALL. y i[. r. Danielson. T'he ter.l "cutoult" nll(l I woull(l like
to refer to page 2 of-the terll "cutout.', if in thie past. the retailer
hadl galaraniteed sales, he would buy al record or tape and at tle end
of ta season or at thle end of a. riill. the, retailer (rot full credit. Inl
othllce words, if T buy aL tap)e froll I(RCA, I pay thell. let us say,
$4.25.

Once it goes off the charts, I can then return it to RCA for $4.25
credit. Thley then want to get rid of, let ius say, 20,000 or 30,000 excess
tapes that they have and they will sell it at fire-sale prices. Whliat is to
prevent an indiv;(iiual like myself from saying to, I think it is Mr.
Gramuglia, lvwhat is to prevent me froml saying, HeIIcy, Mr. Granugli a,
you buy the taple at fire-sale prices, bring it (iown\ to mly basement, and
I anl going to'lioller to ('CA, look at what I find in Iny basement. You
owe ine $4.25.

So, what they do is make a cutout, a generic term. If you have ever
seen a record albuin oil sale, a corner of the jacket is cut out at ain
angle or on anl 8-track tape, a little hole, a tiny hole is drilled into the
side, over here, or else a blmrr mark is run across. This signifies to every-
body t.hat this tapej is a final-sale tape.

Mr. I)xn.:Lrsox. In otler wlords, it hlas gone through its prime
ma1rketing perio(l an(l it is now\ l)eing sold at a discoulnt.

ill. Wr,Lv. Right, b)ut onlce this item 1becomes ta cutout, at that
point, and this is, I think, germane to the entire situation here, tie
artists do not get r oyalties. Und(ler sonie of the legislation-

MWr. DAns: L,soN. Does tle pil)lislher ret any royalty ?
Mr. WrALT.L. No, sir.

,ir. D)^NFr.sox. All rigllt. I have got yoll now.
Mr. WTALTJ. This is what we want. to lpropose.
M;,r. l)lx.rusoc,s. Once it is cult out, got the cornler clipped off tile

jackelt or a hole or a burr mark in the case, tllen royalties cease on that.
item.

Mr. WALIr,LX. Righlt. Now, this is what is the interesting fact., or
one. of the facts. Once RCA, let ius say, gets rid of all of their titles on
that. cutout, that is it. It will nevel appear agaill unless something
unusual happens and a group becomes so strong that they revive that,
grloup and that. is very rare.

What we are sayilg andl I am saying as a retailer and thllese gentle-
men are saying, we nroe all leading to tile same thing. HIey, tile artist is
nIItitl(el to inl:ake Illolney. ITow Iimany arlitists ;1ar narolll( that \NVee
a110111ound 5 years ago? There are very few Elvis Presleys and F'rank
Sillntl:as. Tie is entitled to malllkle as much money as h1e call ill his pro-
dimltive lIyears, but after 1 wlveekls, he is no longer lai(. . yoeal t ftron
nIow, whlat happens if somebody wvants to bring out a song that was
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very nice or very beautiful? We want to promote the arts. Well, it is
no longer available, but if we do it and we pay royalties on it, who
loses ? The record-

Mr. DANIELSON. I think -what you are saying is that sometimes
there are duplicators who will tale a "cutout" and re-record that and
have it available for sale.

Mr. GRAIrUGLIA. Yes; for instance, like-
Mr. l).sXsIr,so.. When I was a yollung manll, thlere was a tullll named

"Sylvia" that you don't even remember. Let's assume it is a cutout.
If somebody wants "Sylvia" would you re-record it and in the event
you did, you would look up somewhere and find out that that-Lthe
copyrigh t belongs to Mlr. "J" ?

Mr. GRAiUrGLrA. And we would pay him a royalty.
Mr. DANIELSO.N. You would send him the 2 cents.
Mr'. G1.\1c;rL.. Right. But, under our proposal for comllpulsory

license for souflld recor(dings, we would not only pay the copyriglhter
but also the performer tllat sang the song, Jolln Smith. We would
send hlim a royalty anld the record company a royalty. Tile royalty
would be split. Just like the royalty is split now for the publishing
company 50-50, the royalty for the sournd recording wtould also be
split.

Mr. D.\,NIELSON. I think I understand what you mean. We have got
two things. ae got the dlplicatuig in whllic the duplicators
are willig to a the royalty and you have got the duplications in
which the need for royalties is being circumvented. That is what I
wou!d call true piracy.

AIr. H-IEr.r,.\s. It was imy ulderstanding when Public Law 9.2-140
vas passed, you added a ci'illinal section to section 104 to make it a

nlisdemeanorl for failure to pay the compulsory license. The ninth,
tenthl anld fiftih circuits, two-to-one di-isions on a tlIrec-j(ldge court,
have said that similar is not identical, so a duplicator, even though he
pays the money, he is ' tually making a:n identical use, rather than
a similar use, because if hle mnade a simnilar use thllat means, vell, if he
makes an identical use, lhe is just copying lso ething, but ns I pointed
out, I could not get performnances for Judy Garlanud's greatest hits.
I could pay $100,000 for them, and then when I go .o the people that
own the lniderlying works based on the new coullrt decisions, they could
say I want, a half million dollars for the words of that nlusic or say no.
They have complete control.

Mr. D.\NIrASON. You used another two words I would like to have
you distinguish, "similar" anld "identical."

Mr. ITFIlrrAN. The compulsory license says once you nacquiesce to
mechanical reproduction, onice the publisher allows it to be repro-
duced mechanically, any other person maIly mlake similar use of thall
work. For years and years it was tllholghtll simply pay the payment of
2 cents to the publishers and you could recordcl the work.

Mr. I).xNIerso. Wll'hat is tile difference betweenl that? IIhly does
"similar" callnllge f rom "identical" ?

Mr. IThr.ir.sx. The courts hlave said similar is not identical. As-
slllning that I take Maurice Chevalier alld i copy the 1929 version of
"Louise" by Maurice Clhevalier, I say I didn't go out, and get lim and
brinllr lim to a studio allnd lhave him record that songI All I did Iwas
copy it from an old 78. So, therefore, I am making all identical use of
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that composition and the compulsory license says similar use. But-
Mr. DA'NIrELSON. I sec your distinction now.
Mrr. KAs'srl.:Xr.IE.l:. 'T'hc gentleman from New York's time hlas

expired.
MrID. DXAIErSONN. AMy apologies.
Mr. K,\s'lEssmnE:l. Thell gentleman from New York.
.II. PI.vIrlsos. I would like to pursue one question witll IMr. Gramu-

glia. You say thllat you prod(lce i.fMassena, N.Y., a plerforlllalce an(l
you record it and you make a (leal with somebody out in iMinnesota or
somewhere to manufacture that.

AMr. Git.X.'ruIc,,O.l. In Maassella, N.Y., we actually manulfactlrre our
own.

iMr. P.Rvrrisox. You make a: deal with somebody to sp)lit tlle costs?
Mr. GRn.AUrviA. Right.
Mr. PAvI'TIsox. Yollr partner ?
Mr. GRAANUGr,LTA. Not a partner.
Mr. PATISON. Whllat does he do with it?
Mr. GRA.\UrrTLI.. ITe is a licensee. IIe takes the recording alld manu-

factures it in M[icligran or Geortgia an(l sells on a local ba.~is in MAichi-
gan or Georgia.

Mr. P.vrTIsoN. But, isn't the violation of the so-called antipiracy
lawn-isn't that-isn't it up to you to complain? In other %xortls, cal't
you (collsIlt to somnell)oy else doing tlat ?

Mr. Gl.xrUc.Lr.X. I can consent. In otllher worlds, since our recording
is copyrighlted, I give hinml 1erli.sionl to leeor(l my recording. But if
the present law is pas,e(d, 2_223. in 2223, it says a personl may not obtain
a compulsory license fol lse of the duplication of a sound recording
made y anotllher. Tll gentleman in Georgia N lloni I licellse is nmaking
a duIplication of iny sound recording. so lie is not entitled io a coln-
pulsory license. Even t'lomughl hlie has gotten permlissioll froml me to
make the (lduplication, lie cannllot Imake it, because thL Imu.sical coinposi-
tion copyright hlolder (locs not. have to rive him a license.

A situation lhas lappenled ill tile State of MAichigan villere we licensed
la gentlemlan from MIiclliga11 to (lo somr, of oull recorldilgs and lie then
turned( around and went to the Harry Fox Agency and that agency
said, "Wle will not give you a 1it cllse. \We want anl advallce fr'oll youl
before we wvill give youl a license."

In the copyriglht lawl, tllere is lno such tl!ing as all advance, lbut the
reason they can ask for an a(dlante is hiecaus: of tliee, court decisions
that Ar. 1'eilman talked abol)ut. The iman in lMichigan is making an
identical use of my recording since it is actually my recording, and
lhe is not entitled to a compulsory license.

Mr. PAlrrisoN. I think that. is a prolell thllat can l)e solved very
readily. I think it is a question of langilage. I don 't thlink thiat is the
intent of the law.

Let me pulrsue a different question. The question on this matter
of thle co)yr o\\ighi t ler not ting tIle -(celit, royalty a fterl a. ce''taill
time after you l-ave (lone a cutoult from it. Isn't it true that you pay
the 2 cents for every ta)e tllat you--for everyollne tllat-

IMtr. G(nxa:cr,^T. I-
Mr. P.rrmsos. Wa'it a mnlilnte. T haven't finished my question. I

don't think you call answer it.
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Is it the law that you pay 2 cents for every record that you sell or
manufacture?

Mr. GRn.AruGLI. No, the law that I have to work under, because I
am not a large recording conpany, is that I have to pay 2 cents on
each recording that is manufactured, but the large recording companies
do not have a compulsory license. What they have is a negotiated
license.

Mr. PATTISON. I understand. They are the first user.
Mr. GRAMUGcLIA. Not alvays the first user. They 'don't have to be

the first. They hlave got a standard clause contract and they get a lower
rate.

Mr. PArrISON. They go to the owner of the copyright and they say,
we will give you a cent and a half. They lknow they don't have to give
any more than 2 cents, so they-if it is a big enough volume deal, it
may be that the copyright holder will say, oh, OK, I will do it for 11/2
cents. That is not under the compulsory license operation. I agree.

Mr. GRAtrUGLLr. Right.
3Mr. PA-rrISON. Andl they say we will give you a cent and a half for

every tape that we manufacture, or they might even say for every
tape that we sell.

Mr. HErLarAN-. At full retail.
Mir. P.vxIrsoN. I understand, but that vas their ideal. But, the point

is, there is a case called the Selma case in Tennessee. Since the inde-
penideint ,lublising com)anies lha\e no po er, in other words, if you
are a small indepelndent )publisinhig company, it isn't like you are
going to go to C13S and say, listen, man, you are going to pay me 2
cents. They will say forget it. We don't need you.

ArI. (lt\ArruG Lr.\. They had to submit to their will.
Mr. P.vrriso-,'. They hlave no choice. You say 2 cents. The only thing

they don't have to say, they call sa.i 11/' cents. 't'ley don't have to
agree to that but the objection that was made-

MIr. GrUc.vaGr,x. But the court-
lMr. P.\x'riux. Tllhat the copyright holder does not get anything be-

yond the timle iwhenl you lhae takenl it oilf your list is an objection that
has already been resolxed by agreement bet, eel the coplyright holder
and thle lmanufacturerl. Isn't that correct? Ile has agreed. I amll the
owner of the copyright. I agree youl are only going to pay -

Mr. HGlI..itu.L . hi e linmg yoll don't undLerstand, since the re-
cording industry is only co;ntrolled by seven or eight corporations,
tllhey have no choice.

MrI. HTIMrNr.rx. 'I'ley hlave no staniding to sule. It is ruled tlat. a coin-
poser goes illto coulrt, denmanid(Iig xllhatever mIoney lie has coming to
him and tilhe courts ruiled silce lie allowxed the publislher-lhe signed
his colltract away. Ile has nIo stanldinlg to sile. Now, sometimes in the
Americaln Met. versus Warner Brotllers, 3s89 Fed.-

fMr. PI'.\rso.. You are telling me lhe sold his copyright, right?
Mr. Ih.I:rr,.N. IIe allowed a publisher to haIndle for him his

cop)yright.
Mr. PA'IsON. rr . For wvatever hle may have sold it, for $50 the whole

thing.
Mr. I-THI.r,:%N.I. Right. B13ut, let's say tlhe publisher then denies-does

not want to lettiln thle money, Imoney that I send. A copyright holder
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goes into court to demant money from me. The courts rule he has no
standing to sue.

Mr. P.vTrIsos. All riahlt. That is a problem of a copyright holder,
not your problem, righllt

i'Mr. IIEILaMAN-. Right.
Mr. PArTTrIso. That is not something you can complain about.
Ir,'. H:EILrN.xS. But thley lhavx`e bypassed tlie compllulsory license.
One thing I want to mention. In the 1909 Copyriglht Law, Congress

looked allead and said the danger lies in the possibility tlai onie coni-
pany miglht secure by purchlase or otherwise a large nulber of copy-
righlts of the most popular music and by controlling these cop)yrights.
monopolize the l)silless of nlllllfactling. selling music. )roI'ucing
machines otherwise free to the world. llThat lhas laplpened today. It has
happened to a business that is $2.2 billion, and, gentlenmen, I submit
to you that a thorough check of the copyright office will slhow you
that the major record labels, tlieir subsi(iiary pul)lisliing companies.
are administering tremendous amounts of copyrigllted compositions
of other companies. Tlley control both the underlying work and their
performers and, gentlemen, something has to be done today.

iMr. 'ATLLY. [Mr. Pattison, there is just one thing I want to point out
and reiterate. The idea of copyright is to protect an artist so lie will
continue to perform and by granting hiim this protection, it is expected
that certain things will be kept in tlie public domain. Again, I repeat,
there is a- 3

Mr. PATrrISOx. You are using a term there that is a term of art.
Mr. TWALLY. A work of art.
Mr. PArrIsoN. I'When you say that the purpose of copyright is to

put works in the public domain-
Mr. WAVTLLY. Keep them there.
Mr. P.R\riso';. You use a bad tern. It is to make a copyright work or

works of art available to tile public. Sometliing thalt is in the public
domain means that you no longer hlave a copyrigllt interest in it, so it
is a very-it would be very misleading to use that term.

Mr. WVALLY. What I anm trying to draw to is tllat these record conm-
panies, after 16 weeks, take it out of the public domain.

Ir. PATrISox.; They take it out of circulation.
IMr. WALLY. Take it out of circulation, but nobody else can have

access to it, pure and simple, and tlle one thing lat-
Mr. PA.rrISON. It never lias to go into circlation at all, you know.

If I hlave a copyright on somnething, I can refuse to let annbody play
it ever.

Mr. WTALLY. From what. I understand, the antipiracy bill was de-
signed to protect the artist, retailer, and cons.ul er. I fai to see hlow
aln artist is protected if he is not allowed to make money. If a record-
ing company decides, hey. Charlie, that is it, and they are no longer
publishing, what is the artist to do ? How is he to get protection ?

Do you know what they do overseas ? The royalty rights for a domes-
tic production,. produced overseas. the artist gets half of the contract.
This was produced in England, RCA, a Perry Como record. He is
getting paid half of the royalties and they are selling it over here. That
is hoNw they are protecting the artist.

Here is Simon and Garfunlkel. IIow do you like it wlhen this goes to a
record club? lWhen it goes to a record club, you are only going to get
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half the royalties. He signed his rights away, that is true, for a limited
amount of money, but I still mean-you are going to protect the artist.
Fine. The record companies want to protect the artist. How? ? By pro-
ducing it overseas and paying him half the royalties and bringing it
back to America ? hIow do they protect him ? By saying you can't for-
evermore earn money? IHow can you lose money? A duplication is for
making something you don't make otherwise. I fail to understand
that. It is beyond logic.

M{r. KASTENTBEIER. The time of the gentleman from New York has
again expired.

Mr. GRAfVUCLIA. May I make one point at the end ?
Mr. KASTESN-rEIER. In answer to a question raised ?
Mr. GRArMUGLIA. Just one last point since I am really the only guy

here that uses 'his own artists and performers to record their own
material. The reason that I feel that the copyright bill. the sound
copyright portion of the bill is such a failure, and you have to under-
stand this, is the fact that the amount of new recordings being made
available to the public is declinillg every single year. This year we
are below the 1958 level. In 1958, there were nlore new sound record-
ings being made than there are made today. And the reason for it is
because the industry-the distribution process, the way sound re-
cordings are broughti to tlie consumner, is a iioinopoly. Because of this
monopoly, small recording companies like myself, can't get any place.
*We just can't break through this distributioil networl. We need sonic
help. That is really it, and by hell)ing u. you hell) the small pleople.

Mr. K.xST:NSrIEItE. Thank you, Mr. Gramugnlia, and {Mr. Heilman
and Mr. 5W'ally, for your testimon.y; today.

This concludes our hearing,, today. The rext meeting on copyright
will be next Wednesday morning, TJuly 2.3, at 10 a.m. in tlis room on the
subject of performance royalties. The subcommllittee \\ ill also be meet-
ing tomorrow on a di fferent subject.

The subcommittee stands adjourned.
MIr. THEI,rMANN. Than11 you very much, gentlemen.
[Whereul)on at 3 :20 p.m.. tlhe commiiittce recessed. to reconvene at 10

a.m.. on Warednesday, .July 23. 1975.]





COPYRIGHT LAW REVISION

WEDNESDAY, JULY 23, 1975

HOUSE OF REPRESENTATIVES,
SUBCOaMMrITTEE ON COURTS, CIVIL LIBERTIES,

AND THIE AD-MINISTRATION' OF JUSTICE
OF THE COIrITTEE ON- THE JUDICIARY,

Washington, D.C.
The subcommittee met, pursuant to recess, at 10:40 a.m., in room

2226, Rayburn House Office Building, Hon. Robert VW. Kastenmeier
[chairman of the subcommittee] presiding.

Present: Representatives Kastenmeier, Drinan, Pattison, and
Railsback.

Also present: Herbert Fuchs, counsel, and Thomas E. Mooney,
associate counsel.

Mr. KASTEN31EIER. The hearing will come to order.
T would like to express the regrets of the subcommittee at the delay

in convening this morning. The House of Representatives had very
compelling business on the House floor. We had our photograph taken.

Again I will state that we may be interrupted, but for quorum calls
we will not recess. HIowever, for votes, we shall. So we meet under those
restraints.

This morning's copyright law revision hearing confronts the issue
of whether copyright protection should be extended to original per-
formances of recording artists and musicians and related contributions
of record companies in the creation of bound recordings. Illustrative of
an affirmative answer is H.R. 5345 introduced by our colleague from
California, Mr. Danielson. In the Senate an identical measure, S. 1111,
was introduced by Senator Scott of Pennsylvania.

Now, without objection, the Chair welcomes witnesses who favor
adoption of a performance royalty. Among the witnesses we will be
hearing in that connection are ~Mr. Sanford W olff, executive secretary
of the American Federation of Television and Radio Artists. He is
accompanied by Mr. Henry Kaiser, general counsel of the American
Federation of M[usicians. .Mi. Stanley Gortikov. president of the Re-
cording Industry Association of America, Robert 5McGlotten, legisla-
tive represei.tative of the AFL-CIO presenting a statement by An-
drew Biemiller, who is the legislative director of that organization, Mr.
.John IlightoN er. miienber of the board of directors of the Associated
Councils of the Arts, and Theo Bikel, president of the Actor s Equity
Association.

First, hMr. Sanford W1olff. Incidentally,. if there are, as I gather
there are, about six representative,,, of the panel in behalf of the pro-
posal, we voullll like to greet you till and have yoo all comlle forward.

Now I call on Mr. Wolff to make his presentation.
(1297)
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TESTIMONY OF SANFORD WOLFF, EXECUTIVE SECRETARY, AMER-
ICAN FEDERATION OF TELEVISION & RADIO ARTISTS, ACCOMPA-
NIED BY STANLEY M. GORTIKOV, PRESIDENT OF THE RECORDING
INDUSTRY ASSOCIATION OF AMERICA; JACK GOLODNER, EXECU-
TIVE SECRETARY, COUNCIL OF AFL-CIO UNIONS FOR PROFES-
SIONAL EMPLOYEES; JOHN FIGHTOWER, MEMBER OF THE
BOARD OF DIRECTORS OF THE ASSOCIATED COUNCILS OF THE
ARTS; THEODORE BIKEL, PRESIDENT OF ACTORS EQUITY ASSO-
CIATION; AND JAMES FITZPATRICK, ARNOLD & PORTER,
GENERAL COUNSEL, RECORDING INDUSTRY ASSOCIATION OF
AMERICA

Mr. K._,,iEN3MEIER. Mr. KWolff.
Mr. WOLFF. Thank you, sir.
Mr. KASTENiXEIEn. Wc have your statement before us and we will

accept it for the record. It is six pages long. You may wanlt to present
it in its original form. If you do not, we will be agreeable to le ving
it appear in its printed form in the record.

Mr. WOLFF. MI1'. Chai'man, there are a few but not substantial
changes that I will make as 1 tma;ke the p)resentatio n, wvith your
perm.ssion.

Mr. KASTENMIEMR. Surely.
[Mr. W1olff's prepared statement is as follows:]

STATEMENT OF SANFORD I. WOI,FF, ON BEIIALF OF TIIE AMERICAN FEDERATION OF
MIUSICIANS (AFI-'('10) A ,) TIIE A.tEIuICA. FEI)LiA'rION OF TLE' ISION A.NI
RADIO ARTISTS (AFL-CIC)

MIy name is Sanford I. Wolif. I am the Chief ixecutive of the American Federa-
tion of Televicion ani I;a'di:, Arti.sts, AF.'-CIO. tile collective lIargainilg repre-
sentative of all the singers you have heard or .seen oil radio, tele i.ionl anld ilhonlu-
graplh records.

Because of tile uniavoidable albsence of Mi.-icianl.s' I're.sidet IIal ('. Davib, wlho
is out of the country, I amn privileged today to sleak not only on belal' of the
:30.000 actors, annollncers, (llllacer., lles. ,lurresj.lolittilt allntl .dilnger.s wiho col-
stitute AFTRA, hlut also on behalf of .solme 330,000 ,iLembert., of tie American
Federation of Musicians.

I should like at this time to introduce my distingui,,lied colleague. Mr. Ienry
Kaiser, who, as you may klnow, has for jlanly years been General Counsel of the
Americall Federation of Musicians.

Iy mission is to Voice tile coiiiiioii aspirationl of all Am\lericanll ilforinllers that
creative citizens at long last lte granted volvrighlt irot ectitil that vouhil Iro ide
ai inall iiea nrc of lvarticiliatioh ii thile reVeiliUe. (lerii ed front the highly lirtit-
able exploitation of thleir record(l(l perfolrmll:laces.

Mr. Chairilnn andl (listiliguis.lhed ntienltilr of this cUolilinttee, thte tilme for the
relief we have bevl, vigoroulsly itUrsuhliig for so:!e 40 ea ns-t-he tiie. for realizing
tile mlodicuil of justice tilese artists .so elilillelitl deh.er e is lloy. It has:14 been
too long delayed !

Let ale briefly recite solit relevant history. t11 1!)10 tile Shllotwell Conllnittee,
after three years of stud3, omlitted recognition of iperforllers' rights from a
then proposed(l revishiii of tihe ltoyrlIlghlt ltax III.lulse. i ldl I qlilte. thliught has
not yet beeoille ('rysta;lized on tilt, sul,ijet . . . a:ll( 1l1( \;ly ('0111 ui 1, ftilLild at the
lresenlt tiime for reecofililng thle .,erioll.- coltlilt.s *,f iletlres.t al'i.ilng Anll ti. tHeld."

Twenty-one years later, iln 1!li;1. tilte llegi.telr f (Col. righlt.,. aIfter lanlN year.s
of furtlher illtenlsiVe stuldy, re'(lred to e(l 'lg'('ress that tile issll'es "I;l'v I)not yet
erystall.ed" and ihat "detailhlv rectiiinlentdaltiois. art leinig teftrred lpjieniltdig
further study."

,1And five yeallrs after tlhalt, ill I1(9;.; tili. ( olllllittee acculratIel a;td ll-l zlliathleti-
cally sulnlllarized thie argumentL s .tlxaicedl oll belhalf of iperfuinlming artists, auitl



acknowledged tlhat "there was little direct response to those a-,:nments" but,
because of tile then existing "concerted opposition,' failed to am.ett our pleas
specifically noting "the possibility of full consideration of l e (_. tion by a
future Congress."

We now have had eight more years of experience and we are .eaased to report
a significant melting away of that "concerted opposition." Unllilr.' eight years
ago, we now have total agreement bet^ween the performing artist , and tile record-
ing industry.

U'nlike eight years ago, wve now have the unqualified support of the Register
of Copyrights.

On top of that, we now enjoy the support of the current Administration, The
Sational Endowment for tile Artb, anid other influential groups troml hiounm .ou
will hear.

In sum, the only real opposition is that of a powerful combination of coni-
inereial entrepreneurs enjoying public gifts of air-wave monopolies and prosbler-
ing enormously on tile uncompensatedt talentb of our llemberb, huo-if I may
be plermitted the luxury of wlhat is rapidly bcioiling a nleuclasbic expressioll--
have tile "Chutzpah" to insist upon lperpetuating all unllollcilnlable exploitation.

It is to me, and to the thousands I ami privileged to l)eatk for, unthinkable for
that kind of opposition to carry any weight w\ith the Congress of the United
States.

The legislation being considered shoalid preent little ildecision to you. Its
morality presents no Iind-boggling clhullelge. It imubt be obliou., tilat ubing a
person's labors and talents to enricll onleelf withllut colipenlating that perbon
is less than ethical. It is hiard to believe that tile validit3 of tlat statement is
less than self-evident. If, at the same time one uses another perbon'll x urk, without
comnpensation, to fill hi. ow n l)urbe, alnd to replace another persull hoU e living
was earned by l)roviding tile saile ecrvice, the;,. llth i,±)~.tlie becUmiLe thoroughly
indefensible.

It is a practice vwhich creates unjust enrichl ent ald unjust unempllloyment.
Not too niany years ago broadcasters elmployed ilusician.,l and ingerS., onl a

full-time basis. We called it staff. There wasb all orchestra and a small group of
singers wvho proN ided the nmubic that was bruoadcast. Thllube peulle orklled ill Iam;.,,
ways and oil a varit ty (of progral'ilb. Sole of Ulb .btili remelliber, itlh considerable
fondness, Toscanilli tlld tile NBC Orche.stra all the Rider., of tile Purple Sage.
Tlloligl perl;lps at the olplositt endsll of tile mIlluictl bcale, these AlUericall Illui-
ciilns and silgers u ere empllloyed to prluxile popular programilnlllig fealtres for
the Ame.ncrican litening audielnce. Maistro To. llicalli amld the Ritlerb are Ilu longer
withl us. ibut tleir recordeld music remain and coltillue., wxithlout cost to the
blroaldcastcrs, wxitlout colipllemiation to their heirs, anlid cmpete Ullnfairly fbr
jobs needed )by their talellte(d successors.

A Martian wotild find it incredible tlat we aplpear here xitl lihat in halind for
the passage of thiis legi-lalioll. Where else ill thle ' United Stalteb doe. olle lhalve
to beg to get plaid for tihe ue of his wNork hlen the users of hlls orl.k aeklilmxl-
edge the valule of the proluct amid grow itch tnl it' This i miladlle!--ulnfounded
ill logic, ethlics or e(conolllics.

Thlle perfornlers I repre.enlt here mlake an obvious, ever-increwasing collt.i-
bution to tile lrogralnilnlg of radio alld T''.V. st atiUns. Basic B American fairle:,s
rerquires thllat tlley e reeogllizel anlld comlpensated.

Plelbse (li.abllu.se yoll.rselie. of tile lllioln so idtl.3 cultix ated by our uppo.sition
that thle .salhs. of ret ordl., dire(lt 3 retlh I I lthe mtilell of t lle:. tile record i. platyed
onl tle air. Even acceltilig tlt aIl'oga:lt premii.se tilmt radio stlatinlib blpeind 75''
of their air timie out of eleelosb3 .all: concern for the record inldbtr3--all in
disregar id of tlheir oll prolits- tllhlt Iiotii i.s silpl.3 Inot true. Sa.les oftelnl s,,ffer
fronlt ovter'-exj llo.ulre anld oxerpllay oIl ralldio. Simpl3 ltllt, 1ih3 bluy ai record Mlien
you canll ear it free'.'

Put out of youlr 'lilid.s. too, the ctiaiird lrolagated b3 the lIroatdcitster that
artists grow rAich I)elcause of recor'd sa;les.

rl'(eselit hel' lot:da3 :lre illell .ind(l X o1iefl IlillloXill to 3 .U. No Silllat 'a. Dialna
Ross, Elvis I'resley, Joilny Cash or Fifthl )ilnlensi.i-No l'err:, Conlo, Kate
Smnitih, or .Johm.ll3 Manii here; but oil tilh' records. lmade I3 thos.e star.s all pIla3ed
oln radlio statioulln tIlroughlultt lilt, llld, tlhe.e pt'olUle plresetit cull t ributed their ill-
vahlallle services-their l)erformanlces were hleard.

1i. I;lavid (:rulll, a1 pl f'e..iollall d(1111liei'r "xhi ffor 62 ear' s il.s iayved for
sylillho(lies, oil lnetworl'k elex i.sion, ie' ..rdig.,. t'hia t re.s. liubs.-- e eli w ddiligs.
Maiy of the thouIsandsI of retor(d. lLe 11hs lorkleLd onl are .still bleilig extenllbiel.
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broadcast, ard lie has never received a penny from the radio stations NN ho profit
from his talent.

William Ackerman, born and raised in Nashville, has been making popular,
country, and rock and roll recordings since 1'960. At least 100 of the :lore than
5,000 recordings that Bill has malde have gonle over the million, mark. .Ie hears
his product played on radio stations all over the cvuntr., but lie is 'ot paid for
or consulted about the broadcast of his talolnts.

Ralph .Mendelsohn's instrument is viola. HIe has been witll the Newi York
"'ilharmonic for t enty-three yealrs. When lihe joineed the orchestra in 1953, its
musicians were able to augment their earnings by radid I,luoadlclt fees. Today
the Philharmonic's music is still ued oil radio to an een greater extent, blt it
is recorded and Mr. Mendelsohn and tile other nlembers of the orchlestra get
nothing.

Louis Nunley of Nashville is probably the most recorded ban.,o singer in the
world. He's been a background singer since 195)3, vith thouianlld.l of records to
his credit. Over 1500 of these have iimade the broadcasbt charts, and noure than
200 made the top ten in radio plas. Lou never receie ed a penny for the broadcast
of his records.

Lois Winter has been a successful classical and polmular ulcalist for twVenty-
five years. She has performned as a backgroaunld ilnger for ei er3 kind of cecording,
literally from . to Z-beginlning x ith the Ames Brotllerb to Jazz Fiddler Fhorianl
Zabach. Remember 'Mitch MIiller's record, "The Yellow Rose of Texas ! Lois,
who has a Master's Degree in music tieory, got $16 for the initial session fee.
and nothing for tile thousands of .,ubsequent radlio llays of that recor(l.

Lillian Clark, like Mli.s Winter, is a working ilnger living ill New York. Slie
began her career wMith the Clark Sisters, and ha.s sung wvitlh sucl groulps as the
Skylarks. She and lMi.s Winter together have particilslted iu thousalldls of 'New
York recording session.s over a spall of txienty-five years. Like the otherb, 'Miss
Clark has received nothing for the radio plays of her work.

Shirlee Matthews i., one of the busiest singers in IAos Angeles, deooting a
major portion of her time and talent to recordings. You hlear her voice eery
morning on the radio as you drive to ; ork, andl e\er3 night., ts i ou dri e home.
Shirlee is in demanlld because her talent is uniltque, and her ".'sulld" i. lpollnlar.
But she is not helped by. use of her recordings !,3 brvoadalbters. Indeed, overex-
posure may shorten tile length of her career.

Ron Hicklin, also from Los Angeles, has a list of titles longer tllanl my armn.
He's sung with Frank Sinatra, Shirley 1B,.sey, Carol Channing and DJanita J.o.
For his contribution to "Palm Loves .Mambou" starring Perry Colmo, Runl got. $1S.
?Notling for tle countless relllys for l)rofit on tile mulhl.. 'irwai es.

These and thousands of their anlonymov.ll ., l U;t.gle. arL tile ,eopCle ! llho brlilg
the incomparable joys of mllll.ic to America and to it large extent bring America
to the world.

These pleople nlld their colleague., are the indli.pelenaklc' .:ource of tile lluge
profits of the broadcasting industry.

It is our fervent plea that they be granted the rzcognlitiol and culllen..ltltion
so long and so sadly overdue.

We are deeply appreciative for this ollportlnity.

fMr. Wor.'F. My namne is Sanforld lolff. I alm the clhief execultive
of the American Federation of Television and Radio Atrtists, AFL-
CIO. the collective bargaining replresentative of all the sinllgers you
have heard or seen on radio. telc\ ision, anl(l phlonograph ltcordls.

Because of the unavoidable absence of tusiciallns president, Ilal C.
Davis, vho is ilecessarily out of the country, I am privillged today
to speak not only on behalf of the .3,000 actors, anlluntlllcelb, dancers,
news correspondents, and singers who constitute AFTRA, but also
on belhalf of some 330,000 members of tlhe .tkllericanl Feduration of

fMusicians.
I should like at this time to introduce muly distinguished colleaglue,

Mr. IIenry Kaiser, who, as you may klnow, has for many years been
general counsel of the Aulericall Federationl of Musicians. Mr. Kaiser
is here and will be happy to participate ill .ny subsequcle. discussions.
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My mission is to voice the common aspiration of all American per-
formers that creative citizens at long last be granted copyright pro-
tection that would provide a small measure of participation in the
revenues derived from the highly profitable exploitation of their re-
corded performances.

Mr. Chairman and members of this committee, the time for the re-
lief Nwe have been vigorously pursuing for some 40 years, the time for
realizing the modicum of Justice these artists so emineiltly deserve,
is now. It has been too long delayed.

Let me briefly recite some relevant history. In 1940, the Shotwell
committee, after 3 years of study, omitted recognition of performers'
rights from a then-proposed revision of the copyright law because,
and I quote, "thought has Inot yet become crystallized on the subject
and no way could be found at the present time for reconciling the
serious conflicts of interest arising in the field."

Twenty-one years later, in 1961, the Register of Copyrigl:hts, after
many years of further iltensive stuldy, reported to Congress that the
issues-and I quote-"have not yet crystalized" and that "detailed
recommendations are being deferred pending further study."

And 5 years after that, in 1966, this comnlittee accurately and sym-
pathetically summarized the argulnents advanced on bellalf of per-
forming artists, and aclknowledged that "there vwas little direct re-
sponse to those argumllents" but, because of the tllen existinlg '"conlerted
opposition," failed to accept our pleas specifically noting "the possi-
bility of full consideration of the question by a future Congress."

We non have had 8 more years of experience and we are pleased to
report a significant mlelting a\ ay of that "concerted opposition." Un-
like 8 years ago, ;we nIow haa e total agreement between tlie performing
artists and the recording industry.

Unlike 8 years ago, wve now haN e the unqualified support of the Reg-
ister of Copyrights.

On top of that, we now enjoy the support of the current administra-
tion, The National Endowmenllt for the Arts, and other influential
groups from whom you will hear.

In sum, the only real opposition is that of a powerful combination
of collllnercial entrepreneull enljo ing public gifts of airN. aNe lllonop-
olies and prospering ellorllousl3 oil thle ullcomplensated talents of
our members, N-who--if I may be permitted the luxury of w-hat is rapidly
becoming a neoclassic expression--have the "Chutzpah" to ilsist upon
perpetuatillg an ulnconscionable exploitation.

It is to me, and to the thousands I anl privileged to speak for, un-
thinkable for that kind of opposition to carry aLn) eigilt with the
Congress of the United States.

Tlhe legis;ationl being considered sllould present little indecision to
you. Its nlorality presents no lnild-boggling char .ge. It must be
obvious that using a plersolln's labors antd talents to .aricll oneself with-
out compenlsating tllat p)cSOll is less tllan ethllical. It is hard to believe
that the validity of that statement is less than self-evident. If, at the
salme time one uses another persoinr *ork, xitllout compensation, to
fill is own i)lIrse, Inl to replace aillotler perCI'son xVhiose living was
earned by !providing the samle service, then the practice becomes
thoroughly mndefensile.
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It is a practice which creates unjust enrichment and unjust
unemployment.

Not too many years ago broadcasters employed musicians and
singers on a fiul tinle basis. 1We called it staff. There was an orchestra
and a small groip of singers who provided the iiliusic that wRas )broad-
cast. Those people worked in many ways anid on a variety of )pro-
grams. Some of us btill remember, w-ith considerable fondnebs, maebtro
Toscanini and the NBC Orchestra and the Riders of the ]Purple Sage.
Though perhaps at the opposite endl of the nlusical bcale, these Amnei-
can musicians and singers were emplloyedl to provide plopular pro-
graming features for the American listening audience. Mae.stro Tos-
canini and tl,- Riders are no longer with us but tllheir recorded Ililsic
remains and continues, without cost to the broadcastersc, without comll-
pensation to their lheirs, and that niusic comllpetes unfairly for jobb
needed by their talenlted successors.

A Mrartian would find it incredible tllat we appear hlere with lhat in
hand for the passage of this legislation. lWhiere el.e in these lUnited
States does one have to beg to get paid for the use of his work when
the users of his work acknowledge the value of tle lprodulct and grow
rich on it? This is nmadness-it is unfounded in logic. in etllics or
economics.

The perforners I :'prcsent here hnake an olbviouls ever-inlcreasing
contribution to the programling of radio and television :,tatiolns. Basic
American fairness requires that they be recognized anid colllpen.sated.

Please disabuse youisehlves of the notion so widely cult ix ated by our
opposition that the sales of records directly reflect. thle nlulller of tilejie
the record is played on the air. Even accepting the arrogant lplelli.se
that radio stations spend 7 I)ercent of tllheir ail timle out of eleelllosv-
nary concern for the record industry-and in di.sreveard of tlleir own
profits-that notion is simply not true. Sale. often suffler frollm oxer-
exposure and overplay on ratlio. Simply put, why biuy a record vlien
you can hear it free ?

Put out of your milinds too, the canard llropagated by tlle broal-
caster that artists grow rich because of record( sales.

Present here today withll ne are men and womlen llkno lli to youl.
NTo Sinatra, Diana Ross, E'lvis Presley, Johnny Cash or Fifth Dimen-
sion. No Perry Como, Kate Smithl, or Johlmny amin lhere: but onl the
records made by those stars and prlayed on radio tatiols tlllhroughout
the land, these people present conlltibuted tlleil im allable service.s--
tlleir perforlmances were and are being hleard.

To put the phllony argulment to rest, I anll plea:.ed to adlvi\.e yoll tllat
the two perforlning unions Ilave reached al fillm aglreell llent 11del' \\ lihicl
all performlers will slhare c(qually in the royalties.

For example, if on a Frankl Siatral thlere are 10 IlllleCinlls 11an1d
backgroiund singers, the royalty plro\vided wvouhl Ie spllit eqiualh
among the 16 people onl tlhe )liogoI1raphl record.

Let mle tell you somlethingi albout.tlice performllers hlere w\itl i us tolday.
.nd thley, too, are prepared to answer any questions y oii Illay desiire
to ask of thlem about the record business.

Mr. I)avid Gripp, at p)lrfessiollnal dr1111mnller h1o for (; 2 y:'.ars hIas
played for sylinplionies. on lnet 'orlk televisioll recorlings. thleaters.
elu'bs-evenl at wed(ldings. Many of thle thoulsalnds of recordllh he hlas
worked on are still being extensively broadcast. and lie lha., never



1303

received a penny from the radio stations vlho profit from his talent.
MAr. Grupp. i

£Mr. William Acklerman, born and raised in N'ashville, has been
making poplular, country, and rock and roll recordings since 1960. At
least 100 of the more than 5,000 recordings that Bill has made have
gone over the million mllark in sales. lie hears Ihis product played on
radio stations all over the country, but lie is not paid for or consulted
about the broadcast of his talents.

Ralph Acendelbollhns instrument is viola. lIe has l)een witl the NeSw
York Philllarnlonic for 23 years. When lhe joined the orchestra in
1953t, its llmusicians were able to augnlent their earnings by radio broiad-
cast fees. Today the Plilllarnlo; '"s Illmsic is still used oil radio to an
even greater extent, but it is recorded, and Mr. 'Mendclsohnll and tile
otller members of tile orchlestra get notlling.

Louis Nunley of Nashville is p1robably thle mobt recordedg ba,ns singller
in tile world. Ie's been a ba'ckground singer bince 1953, withl tholuballds
of records to his credit. Over 1,500 of tllese have lmade the broadcast
charts, and more than 200 made the top 10 in radio play. Lou never
received a penny for thle broadcast of any of his records.

Loi.s VWinter lhas hben a s.luces.flul classical and lolular vocalist for
2o years. Sle llhas perfornmed as a backgrounld linger for every kind of
recording, literally from A to Z-beginning witll tile Alle, Brotllers
to Jazz Fiddler Florian Zabacll. Remember n Mitch Mliller's record,
"Thle Yellow Rose of Texas"? IIow collld you forget it. Lois. whllo has
a master's degree ill music tlleory, got $16 for tile initial session fee,
and nothing for tile tllousands upon tllousands of subsequent ratlio
plays of that record.

AMiss Lillian Clark. like 5Miss W'inter, is a worlkimng singer living in
cew York. Slle be:gan her career with the Clark Sisters. and lhas sungl

with such groulps l tile S;kylarkl and tile Senltimlnltalists \\ itll Tommy
l)orsey.

She and .Miss Winter togethller liave articipate(l in tllousandl of
New York recording sessionll over a sl)an of 25 yearl. ,il;ke tile others,
Miss Clark llab received and receives nlotllinr f'or tile radio lplays of
hler work.

Slirlee Matthews is one of tile busiest bingers ill Los Angeles, devot-
*iig a mllajor )ort ioll of lier tiliue an1d talent to plollograllhi recordingll..
You helar her x oice ecr\ y morning onl tile radio as -on dtrix e to work,
and ee ry Ilight as .t.u dli\'e home. Sllilee is ill delmanld because hler
talent is uIni(qe. and lher O,1nd. as tlhey say. is polulanl. But sihe i., not
hlelped by tile Iuse of hler recoirdinlgs by lbroadcasters. Indeed. o\er-
expos1ure llma ,o110rte1n tile lenlgthl A lLer career. Sllirlee alnd two othler
ladies., l hose nallmes Sou would l ot recognize xxere 'lhle SUl)'ireme. a
group wh\lose records ere played thousandlts of tillmes on radio with
absolutely no paynmelnt to hiirlee or lher colleagues.

Rlon lickllin, also fromi Los Angeles. has a list of titles loinger thian
mny al'l. IIes slilg witlh Fralim; Sinatra. the 1Monkees. Andy Williams,
anlld innu ralllllle otler stars,, you wvould recognize. Mr. Ilicklin hlas
receixed for the Nolrk lie lhan. done on those record,,, al hlie will again
receive the Iinificent sumli of $18 whenli lie started in tile llisiness to
alout $30 to(lay. just union scale, alld liot 1 penlny for radio p)lays.

''liebe and tliousaliid of tlieir ainon. mIiouus colleagues are tile l)eol)el
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who bring the incomparable joys of music to America and to a large
extent bring America to the world.

These people and their colleagues are the indispensable source, thle
indispensable -"'urce of the huge profits of the broadcasting industly.

It is our fervent plea that they be granted the recognition and coiI-
pensation so long and so sadly overdue.

We are deeply appreciative, Mr. Chairnlan, for this opportunity.
Mr. KIASTEN ,mEIER. Thank you, Mir. Wolff.
Next is Mr. Stanley Gortikov who has appeared before this com-

mittee on other occasions. We greet you, Ir. Gortikov.
3Mr. GonTIKrO. Thank you. My name is Stanley Gortikov and I ali

'president of the Recording Industry Association. Our Illmellber comll-
panies create and market about 85 percent of the records and tapeb
sold in the United States.

I am here to support legislation granting righ'ts and ro3 altice to
recording musicians, vocalists; and comlpanics for the public per-
formance of sound recordings. To supplement 1my oral testillmony, I
offer for inclusion in the record ai more comnprcelensive .tatemellnt.

Mr. ILCSTENmXEI ER. Without objection, that stattement you referred
to will be accepted and nlade part of the record.

[The prepared statements of Stanley Gortikov and of the Recordinir
Tlndustry Association follow :J

STATEMENT OF STANLEY MI. GORTIKOV, i11RESIDE 1T, RECORDING IINDUSTRY ASSOCIA-
TION OF A.IMERICA, INC.

INTRODUCTION

My name is Stanley MI. Gortikov. I am president of the Recording Industry
Association of America. Our member companies create and market about 85S/o
of the records and tapes sold in the United States.

I am here to support legislation (S. 1111, H.R. 5345 and companion bills)
granting rights and royalties to recording musicians, vocalists, anid complimn;ies
for the public performance of sound recordings. To supplement my oral testimony,
I offer for inclusion in the record a comprehlensive statement on a performance
right for sound recordings.

EXTENDING A BASIC COPYRIGIIT PRINCIPLE

It is a traditional copyright concept thllat one who uses a;notller's creative work
for profit must pay the creator of that work. The exclusive right of the colpy-
right owner to authorize the pulblic performance of Ihis creative wvork is known
as a "performance right." The conlpensation lie receives for the public perform-
ance of his product is a "performance royalty."

A sound recording is a copyrightable, creative work. It is the product of the co-
operative, creative efforts of vocalists, nmusicians, composers, and recording
companies. Under the 1909 copyright law, the lublisher/comllposer is paild a per-
formnance royalty when a broadcaster plays a record containilng the corllloser's
tune. The rest of the creative team, hlowever, the performing artists allld recording
company, are p)aid lnothing wvhen the product of their creativit3--tlle .uulld record-
ing itself-is used for gain by anotller.

This makes no sense, Congress has already recognized on two separate oc-
easions-in 1971 and again in 1971--thlat the sound recording bears all tile
elements of a' copyriglltable product. Yet. as the general rec isiOn bill now stands,
the sound recording is the onll copyrighted creative work for which a royalty
will not be paidl hllen it is performed by others.

Significantly, the revision bill grants ncto performnce royalties to broad-
casters from cable TV. Even more to the point, Section 110 grants newo perform-
ance royalties to composers when sotund rccordings are played by jukeboxes. The
performing artists and recording companies deserve to be included to . . for the
very same reasons.
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BROADCASTERS' OWN ABRGUMENTS SUPPORT BECOBDING INDUSTRBY'S POSITION

Ironically, our strongest allies in advocating this principle to Congress are
the very same broadcasters who oppose this legislation.

Only last month, brortdcasting spokesmen appeared before the House Copy-
right Subcommittee to support tulis same pllnciple. The broaucasters seek
;)ayments from cable television whenever cable uses broadcasters' copyrighted
program material for profit.

One of the broadcaster representatives testified; "It is unreasonable and un-
fair to let (the cable) industry.ride on our backs, as it there, to take our product,
resell it, and not pay us a dime. That offends my sense of the way things ought
to work in America."

We of the recording industry maintain that it is likewise unreasonable and
unfair to le. the broadcasting iundustry ride on our backs, as it were, to take
our product, resell it, and not pay us a dime.

Broadcasters exlect payment when their copyrighted programs are used for
another's profit. So do we. Broadcasters aggressively seek copyright payments
when they take risks and make investmc rs. We do too. And tile recorulng in-
dustry, like the broadcasting industry, wants equitable paylment when its product
is used by broadcasters to build audiences, sell commercial time, and build
station equity values.

Again, the broadcasters themselves said it best, this time the bpokesman for the
National Association of Broadcasters: "Copyright law .. . must insure that
those who profit without paying compensation, of any sort, do so in violation of
the intent of the Constitution's framers."

When it is in their economic interest, the broadcasters support the principle
of rewarding creators. When it is not in their economic interest, the broadcasters
oppose it. This is neither logical nor fair. We respectfully suggest that Congress
not allow the broadcasters to have it both ways.

There are those who may tell you these two situations are different. I suggest
to you that they are virtually identical. Only the names of the players are
different.

.5OST AIRPLAY DOES NOT HELP SALES OF RECORDINGS

The broadcasters will tell you that they should not have to pa3 a performance
royalty for the use of sound recordings, because airplay helps sell records. They
will remind you that record companies actively seek airplay of new recordings. As
you ulay know, a few record promoters may not have used good ,ense in seeking
airplay, and may have been in violation of the law. Their alleged misdeeds,
however, are certainly not rel)resentativ t of the business behavior of the thou-
sands of persons in the recording industry.

Certainly, record companies ao seek airplay on new recordings, so the broad-
caster arb, ment may sound good. It is a hollow and deceptive argument, how-
ever, if you examine all the facts.

In fact, radio stations do not use recordings for their programming to do
record companies a favor. They use recordings because that is the bep. .vay, in
their judgment, to build audiences-which attracts adiertisers, whic.k leads to
profits, and also increases station equity value.

In fact, sound recornllgs are the lmainstay of mlost radio progranmming. More
than 759% of radio program time is devoted to recordings.

In fact, most recordings get zero sales benefit froml airplay. The vast majority
of recordings never get airplay at all. A TolJ-40 radio station usually adds only
five or six new songs a week to its play list out of more than 900 new recorded
tunes released weekly.

In fact, more than 75o% of all recordings released fail to recover their costs.
Only about 61%s make any real profits, a(nd they must carry the load for all the
rest. Classical recordings fare exen worse. Over 95% of classics lose money. but
they are lla. ed on the radio i itll no compensation to the vocalists, the musicians,
or i'he recording companies.

In fact, sonle 56% of all recordings played on the radio are those whose mean-
ingful sales' life ib over. O er the last fesw years, wcl'Ne seen a resurgence of older
recordilg.b. Airllay of older recordings drastiualll cuts exlosure oplportunities
for new records. It does little or Ilitling to generate Lore record sales, though
it helps radio's own goals.

In fact, altllough recording companies Pwant their new product airplayed.
they certainly are not out for a "free ride." Recording companies today are
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among the major purchasers of commercial adve- dis.ng oeer radio and ,TV. For
example, our most recent data indicate thpt in /917. recording companies paid
out to radio stations, over $32,000,000 for colnmler i.a adi ertisiig. And in 1974,
the record industry spent nearly $63,000,000 foi television advertising. By way
of contrast, +he estimated annual yield to recording compllanies from performance
rbyalties would be about $5,000,000, even less in early stages.

III fact, broadcasters pay for virtually cvery other forn of programnnillg they
employ, excel)t for sound recordings. That includes nIews services, dramatic
shows, disc jockeys, personalities, sports shows, ganle sholxs, s-ndicated fea-
tures, weather, comlmentators, financial and business services. Yet, they pay
notlling for the recordings wlhich furnish 753% of their programming.

We suggest to you that airplay of sound recordings doeb more to attract ad-
vertising profits to radio stations than it does to sell sound recordings. Only so01i
recordings played over the air benefit lperforlers and unlmlallies. But all record-
ings played over the air benefit the broadcasters-old recordings, new recordings,
pollUlar ones, and chlssics. They all build audiences for the broadcatterb and ena-
ble thein to sell time to advertisers.

But the llerfermnance royalty principle in the copyright law is not conditioned
on who benefits from what. Publishers and composers benefit froin the airplay
of sound recordings, too. Yet, no one questions their entitlement to perfornmance
royalties. Similarly, cable TV\ operators clailn that they bhould not have to pay
royalties because they benefit the broadcasters by expanding their audience,
and hence their advertising revenues. But the bruadcasbters reject that claim,
just as we reject theirs. If the principle is valid that one should be complllensated
for the commercial exploitation of his creative product, then the lmusicians.
vocalists and the recording company are likelxibe entitled to a performanllce
royalty.

You Inay also be interested in the fact that nearly every other Western na-
tion grants a perfornlalnce right to sound recordings. Unfortunately, Amnerican
record compalnies are often denied performance rou.alties fronl abroad because
foreign Yecord compllnies do not enjoy reciprocal righlts in the United States.

TIIE CHREATIVE ROLE OF IRECORDING CO'MPANIES

Perhaps some of you have thought of a record company as "just a manufac-
turer," producing tapes and discs and selling themn, with the creative work com-
ing only from the performers and conlposer. This is a mistakeni notiua.

The recording comlpany plays an essential, highly creative role in the develop-
ment of a soulld recording. I spellt 11 years as a record comnpany executive, and
served as presidlent of Capitol Records for 3 years. I w oul(l like to tell you about
tile nlany creative processes performled by the nlwn and woimlen 1 ho vork for
recording comlpanies as they originate sound recordings:

1. They develop the creative concept of thle record or albuln alld its basic
musical ideas.

2. They choose the tunes and subtly merge the right composition with the right
performer.

3. They select the arranger and musicians best suiteld to the unilque mlsical
demlands of tile recording.

4. They produce the recordeld perfornlance and coordinate the delicate inter-
play between vocalist, arranger, nmusicians, and recording engineer.

5. Tlley execute tile extremely comlplex processes of lmultiple-track recordling
and editing nilld they ingeniously tal) the infinite Nariables of electronically-
ilnfluenced sound.

A sound recording, tllen, is an original creative work, -whlich Congress has
concllded is a copyrightable pIro(luct. The creative contribution of recordling com-
panies was recognized by the Senate .Judiciary Conlmittee whllen it stated, in its
July 1974 Report on Coppright Law Revision, "Thle Committee . . . finds that
record manufacturers may be regarded as 'authors' since their artistic con-
t.ilhution. to the nltakhlg of a record constitutes original intellectual creation."

The Register of Copyrights wrote, in 1974, "In nl y opinion, the contributions
of both performers and record pr'olducers are clearly the 'NN ritings of an autllor'
in the collstitutional sense, and are as fully worthy of protection as any of thle
mnany different, kinds of 'derivative works' accorded protection under the Federal
copyright statute."

Moreover, tile U.S. Supreme Court ruled in 1973 that the copyright clause of
the Constitution can extend to "recordings of artistic performance."
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MULTIPLE INCOME SOURCES ARE VALID FOR ALL

Broadcasters say that performers anl. .,ccord companies should be satisfied with
their income from the sales of recordings alolle. That lshould be enough, they
say. Broadcasters protest that performance rdyaltieb would be an unllarranted
additional income source.

But no one is questioning the right of music publishers and composers to sepa-
rate income from performanlce royalties als ell as mechanical royalties and
music sales and foreign royalties and motion picture ro3alties. And we all
acknowledge that book authors andl publislers gain separate incolte from hard-
backs, paperbacks, television, motion pictures, foreign rights, and malgazine and
newspaper reproduction.

In support of the eliort to make cable pay copyright fees for use of televised pro-
granuning, Jack Valenti, president of the .Motioll Picture Producers Association,
acknowledged in Congressional testimony that "a basic concept of cop3rigllt in-
cludes separate payments for multiple uses." Thus, the broadcasters seek supple-
mental income from program syndication and fronm cable TV'b new uses of ,heir
prograins--different payments for different uses. So much for the broadcaster
arguments against multiple income.

A MODEST FEE SCIIEDULE FOR BROADCASTERS

Broadcasters may also suggest that they cannot afford to pay a performance
royalty. Or that t;e fee schedule would hurt smaller stations. In fact, the pay-
ment of a perfornmance royalty by broadcabters for use of bound recordings would
be just a tiny drol) in a very large buckdt.

The radio and teleiision industrieb are growing alnd prosperous. Their reve-
nues, profits, and equity values over the years all have been increasing.

The fee sclledule etablisled in this legislationl is quite modest, especially when
you remember that 75%'5 of radio progranmming is based on sound recordings;

1. IRadio stations with net advertising revenues below $25,000 a year would
pay nothing.

2. Radio stations with revenues between $25,000 and $100,000 would pay $250
a year, or about 75 cents a dliy.

3. For stations betxieen $100,000 to $200,000, the anuual fee would be only
$750, or about $2 a day.

4. Stationls itlh revenues of more than $200,000 would pay a maxinmum of 1%
of their annualllill lt incoulle fronl ad% ertiberb, or sonle lesser Ipercentage based onil
their actual usage of recordings.

Undi( ii., fee tllhedule, 602, of all ralio stations would pay either nothing,
or tokemeeb,, ranagillg front 75 cents to .$2 , day. And 35b% of stations, with ad-
e rtisilHi ie lleU.c of mort ,llha $200,000 a year, Aouuld pay t, ie full performance

fee of ulp to 1,. This 1'L i: a small sum indeed compared % ith tile 3.7%'o that the
radliu statioJlun ululltaril. agree to pa, publibllers and composers through ASCALP,
B.11 an(l SESAC.

For tcle isioll stations, tile fees are more modest, ranging from no payment
at all f.r those i\ith re tlnes of less tllan $1,000,000 a 3 ear, to $1,500 annually
for those with revenues of more than $4,000,000.

011 tile basis of these fee schedules, tle Senate Judiciary Committee in 1974
concluded tllat, "'Te colnmittee' s analysis of the economics . . . of the broad-
casting industry, indicates an ability to pay the royally fees specified."

Iteniemiber, too, that if a station considers its fee to be unfair, that station has
full discretion as to Nfhat it broadcasts. It nee(l not play anl recor(ls if it does
not i ant to make tile payment. It has tlle ulilateral right to turn to any other
programming form of its choice.

CREIATION OF MUSIC CULTURAL FUND

While you ma, think of recording companies most often in terms of the popu-
lar lulsic they lprt.luce, our complllanllie ern e a nulllllber of other cultural interests.
They record classical muslic, folk mnusic, etllic mlUsic, couutry mnusic, and experi-
mental music, pla3 8, poctr3 alnd educational nIatetrial. They help find alld deo elop
young artists, musicians and colluberb, ald bring much-needed income to some
sympllony orchestras.

The recording companies take seriously the Iesponsibility to provide all types
of nlusic onl sound recordings, and to foster and encourage the ,reation, perform-
ance an( enjoyment of music.
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For this reason, some member companies of our Association have suggested
creation of a bpecial Recording Indusbtry .lusic Cultural F'und, to foster serious
music projects throughoat tile United States. This Fund might be fianlced by the
contribution of 51% of the performance royalties received by particijpating record-
ing comlpanies, if thlls legislation is enacted. While no l)rocedures lave been es-
tabiblled, the Fund conceiv ably might be administered through tlhe National En-
downlent for tile Arts, perhaps in cooperation withl States Arts Councils.

PERFORMANCE RIGIIT SHIIOULD BE INCORPORATED IN REVISION BILL

Finally, we urge you to make this legislation part of tile general Copyright
Rev ision Bill. That is where it was preN iously. That is where it belongs. As the
Senate Judiciary Committee said last year, there is "n1 justification for not
resolving this isbue on the merits at the prebent time. All rele iant anid necessary
information is available."

SUM MSARY

In conclusion:
1. Vocalists, lusic.ans and recording companies are entitled to a performance

royalty, because a solund ret,urding is a cop) rightable, creati~ e work, as Congress
and tlhe courts have recognized.

2. Those who use recordings for their profit should pay for the privilege, as
they do for all o'iher copyrighted works.

3. Tile bound recording is tile onl3 creative, copyrighted work performed that
does not receive a perforallnce royalty unllder tile Copyright Revision Bill.

4. Tile broadcasting industry can afford to ay tile Ilmodest fees ebtablished.
5. There is nio validl or logical reasbo, for notu grantilg a perfornmllnce royalty to

tile cieators of sounld recordings. Exen tile broadcabters suppurt that basic prin-
ciple, whllen it is in tlleir econollic interest.

0. We believe tile time has collme to correct tile inlleqlluity whlicl deprives per-
forming artists and recording comlpanlies of incumllle tlle. deserve hllen their
works are used for tile profit of others.

STATEMENT OF RECORDING INDUSTRY ASSOCIATION OF ..AMERICA, INC., IN SUPPORT
OF A P'ERFORMA.NSCE RIGIIT FOR SOUND RECORDINGS, AS RLFLECTED IS S. 1111 AND
H.R. 5345

'This statement has been prepared by the Recording Industry Association of
America. Mlucll of the technical information contained in the statemenlt, identi-
tied by footnotes, lhas been drawii from ,li objectiv e analy.sis pre)pared by the Cam-
britige Research Institute, an independent nlallagelellnt conulting and business
research firm.

SUMMSARY.

It is a traditiona' copyright concept that one who uses another's creative work
for profit must pay the creator of that work. Tle exclusive right of a col). right
owner to authorize the public performlance of his creative work is klnouVwn a., a
"performance right." As tile general copl) right revision bill noN stilntls, sound
recordings are the only cop. righted iu orklis llic call be performled that hai e not
been granted a performance right.

The performance rights bills now pending in the Congress-S. 1111 and II.R.
5345--would renmedy this inequity b. ebtablih;ling L.ghts and ro.alties for thle
public performlance of copyrighted .,oilnd recordilgb. Thllse bills require broad-
casters and otllers who use soullil recoldinlgs for their profit to cumlllellsate the
vocalists, musicians and record collnpaiit. for tile commellrcial exlploitation of
their creative efforts. IIalf of tile royaltieb would go to tile perforining artists,
and the other half would go to tile recording coml)nllies.

I. EQUITABLE AND ECONOMIC FACTORS OVERWIIELMINGLY SUPPORT A PIERFOR.MANCE
RIOIIT FOR SOUND RECORDINGS

1. Sounrd Recordings Account for TIlrcc-Fourthts of Radio I'rogranming. The
basic staple of radio progranlming is recorded music. The Senate Judiciary
Committee has noted that. 75 percent of commllerciall3 anailable tine is used to
play sound recordilngs. Thus, rtcorded music accounts for roughly three-quarters
of stations' advertlsilg revenues-or about $900 million annuall3. Yet broad;
casters--who must pay for all their other types of programminlg-pay no
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copyright royalties to performers or record companies for the prime programminb
material they use to secure their audiences, revenues and equity values.

2. Rccordings Have Replaced "Live" Perfornlanecs. Broadcasters used to pay
for "live" performers, but these artists have actually been replaced by their
.own recordings. It is inequitable for thebe recorded perfomllllalc to be broadcast
for profit without any payment being made to the performers.

3. Coniposers an~d Publishers Receive Performlance Royalties. Under the
existing Copyright Law, broadcasters pa3 the composer and publisher of the
song that is played over the air in a sound recording. But the performers and
record company whose artistry and skill brought that composition to life in a
recorded performance, and whose creative contribution is at least equal to, if
not greater than, that of the composer, are paid nothing.

4. No "Frce Ride" for Rccord Cornmpanlics. The record companies do not get
a "free ride" from broadcasters. Radio stations do not use recordings for their
programming to do record companies a fa~or. They use recordings becaalse that
is the best way, in their judgment, to build audiences, which attracts ad-
vertisers, which leads to profits, and also increases station equity
value. Further, about 56%o of the records played are "o:ldies" that enjoy few
current sales, if any. Record companies and performers deriNe little benefit
from such air-play, but these recorded performances drax nliassiNe listening
audiences for broadcasters and, in turn, advertising revenues for tile stations.
Finally, record companies purchase over $32 million of advertising time from
radio stations annually--about three times the total projected performance
royalties under the proposed legislation.

5. Broadcasting Industry T'cry Profitable. The broadcasting industry is ex-
ceedingly healthy. Between 1067 and 1973 (tlle last year for which data are
available), the pre-tax profits of radio stations rose 39 percent, and advertising
revenues rose 61 percent.

6. Royalty Fees Arc Very .leodest. The proposed nerformance royalty fee is
not burdensome. About one-third of the nation's radio btations would pay 68S
per day. Another third would pay $2.05 per day. Tile remaining third of the
stations-large stations * ith more than $200,000 in annual advertising rev-
enues--would make a modest payment of one percent of net advertising re -
enues. Thus, even a station earning revenues of $1 ,million annually would pay
only $27.40 daily, or $1.14 per hour to compensate the vocalists, nmusicians and
record companies for the exploitation of their creative efforts. Clearly, thq per-
formance royalties are fair and reasonable, particularl3 in light offie imfilense
advertising revenues that recorded music produces.'

The rate schedule is.as follows:
Revenues Annual fee

alore than $200,000 ------------ 1- - --------- ----...... 1 percent of net ad-
vertising revenues.

$100,000 to $200,000 --------.-------------------------- $750.
$25,000 to $100,000 ----------------------------------- $250.
$25,000 and undder- __ __ .---------------- ---------.- - None.

Further, all-news stations or others whllicl do not rely heavily on recorded
music would pay only a pro rata share of the perfurmanlce ro.Nalty percenltage.

7., Performance Royalty Conslistent with Cable TV1' Royalties. The principle
underlying the lperformance rights bills is identical to that bupported by thle
broadcasters in the general regision bill. Brvadca.terb assert that cable systems
should be required to pay the broadcaster and copyright owners when
cable TV' picks up the broadcasters' over-the-air signal. In testimony before the
HIouse Copyright Subcommittee, they said "it isuunmreasollable and unfair to let
(the cable TV) industry ride on our backs, as it N ere, to take our product, rezell
it, and not pay us a dime." But broadcasters, too, are "taking somebody else's
product and . . . selling it for profit." In directly l,arallel fashion, therefore,
they should be required to pay the creators of bound recordings N hen they use
that programming material for their proflt.

8. Performalnce Royalty Rccognizcd &broad. The principle of the bill is not
at all radical. Almost all other Western natiolis require the paynent of per-
formlance royalties to performers and recording comlpanies. Sonie of these
foreign payments are currently denied to U.S. artists and comllanies because,
our country offers no reciprocal right. The primary reason tllat the principle

I A chart detailing, by state, the number of radio stations in each of the royalty rate
categories is set forth after page 9, nlfra.
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has not been established here is that the last revision of the copyright laws took
place in 1909, long before sound recordings became a bignificant source of pro-
gramminng materials for commercial exploitation by broadcasters uaid others.

II. THIERE CAN BE NO "CONSTITUTIONAL DOUBT" THAT THE PRODUCTION OF A SOUND
RECORDING IS A CREATIVE ACTIVITY DESERVING OF COPYRIGHT PROTECTION

1. Copyright Protection Covers Wide Variety of Creative or Intellectual
Efforts. Copyright protection has never been limited to the "Writings" of
"Authors" in the literal words of the Co:.-titution. To the contrary, Congress has
granted a copyright to a wide variety of works embodying creative or intellec-
tual effort, including such "Writings" as musical compositions, maps, works of
art, drawings or plastic works of a scientific or tecl.aical character, photo-
graphs, motion pictures, printed and pictorial illustrations, mnerchandibe labels,
and so on.

2. Constitutionality of Copyright for Sound Recordings Uph cld. Both Congress
and the Courts have recognized that sound recordings mai be granted coIpyright
protection under the Constitution. In the Anti-piracy Act of 1971, where Con-
gress conferred limited copyright protection upon sound recordings, the Senate
Judiciary Committee concluded that "sound recordings are clearly within the
scope of 'writings of an author' capable of protectio. under the Constitution." 2
The Committee rejected the constitutional objection once again only last i ear.3

The Courts have expressly upheld the constitutionality of legislation accord-
ing copyright protection to sound recordings. In Capitol Record8, Inc. v. Mcrcury
Records Corp.,4 the Court said that
"there can be no doubt that, under the Constitution, Congress could give to one
who perfornms a . . . musical composition the exclusive right to make and vend
phonograph records of that rendition."

A three-judge federal Court has likewise concluded that the activities of
sound recording firms "satisfy the requirements of authorship found in the
copyright clause. . ." The United States Supreme Court, too, has indicated
that the copyright clause can extend to "recordings of artistic performances." G

Finally, the Copyright Office has advised that it is wvithin Congress' constitu-
tional power to grant copyright protection to sound recordings.'

3. Crcativity in Production of Sound Rocording. Performers and record coll-
planies engage in creative activity when they use their artistic slkills, talents,
instruments and engineering to produce? and record a unitque arrangemlent and
performance of a musical composition. Thle Senate Judiciar. Colllnittee has
found creative copyrightable elementis in tile "perforller Mihs.se performlance is
captured and . . . the record producer rebponsible for .etting up the recording
session and electronicall l)processing the solnal and compilinlg alld editing theni
to make the final sound recording." 8

S. Rep. No. 92-72. 92d Cong., 1st Sass., pp. 4-5.
3 S. Rep. No. 93-983, 93d Cong.. 2d Sess., pp. 139-40.
4 221 F. 2d 656, (657 (2d Cir. 1955).
5 Shatlb \. lilicnrst, :45 I'. Supp. 5S). 590 (D.I).C. 1972).
n Goldstecin v. California, 412 U.S. 546. 562 (1973).

120 Colng. Ree. S14t565 (dltily ed. Aug. 8, 1974).
b S. Rep. No. 92-72, 02d Cong., 1st Sess., pp. 4-5.
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I. RECORDING COMPANIES AND PERFORMING ARTISTS MERIT A PERFORMANCL
ROYALTY

The performer's interpretation of a tune is crucial to its success, and is no
less a contribution to the recorded product than is the composer's original
lyrics and score.

Many vocalists and musicians are not sustained by royalties from record
sales, and their opportunities for live performances have been sharply cur-
tailed by the use of pre-recorded music by broadcasters. A performance royalty
would alleviate this situation.

The recording company's creative contribution to a song is very significant,
it constitutes original creative activities to which copyrght protection can be
granted under the Constitution.

The recording company must underwrite severe financial risks in the pro-
duction of a record; over three-fourths of all records fail to break even finan-
cially and the proportion of failures is rising. Yet broadcasting companies
profit from the airplay of all records, whether successful or not.

Congress and the Register of Copyrights have noted the merits of a per-
formance royalty for sound recordings. In addition, the constitutionality of
vesting a copyright in a sound recording has been upheld by the courts.

The performer's interpretation of a tune6 is crucial to its success
Performers' intcrpretations of tunes and their participation in the actual

creation of audible music contributcs creativcly to the recorded product no
less than the actual tunes composers contribute to recordings. A record is a
composite of the artistic creativity not only of the composer, but also of the
performer and the recording company.9

As William Cannon stated,
"There are many factors in the total popularity of a record, and the song

itself is many times of minor importance. The most important factors vary
in predominance from record to record and any one of them may be of prime
importance on a particular recording. These are the artist (singer, inztrumenta-
list, or group) . . .; the song or tune, but ne ,_ In its original state; the ar-
ranger echo embellishes the compubotiun a. 1,rchestrates the Mxork and decides
how the total musical sound will be arrived at . .. ; the engineers who control
acoustics and make electronic alterations in the sounds . . .; and the very
important area of exposure and promotion to the public." 'O

The performer can make an important creative contribution to every type o5
recording. The highly talented jazz musician's original interpretation of a
musical composition is often far removed from the original tune set down in
lines of notes of the copyrighted work. In classical music, too, there can be
considerable variation in the interpretation of a piece. As the Director of the
Boston Symphony Orchestra stated,

"Improvisation is one of the earmarks of the performer in music.... You're
engaged in a creative act whenever you interpret a >core. If the performer and
the artists were not important, then one recording of Beethoven's Ninth would
be sufficient for everyone for all time. VWhy bother with a second interpretation
if it can be no different than the first? Or a third?" U

The role of the artist can be even greater with popular music. Here it is often
the artist's performance as much as-or more than--the composer's tune that
makes the recording attractive to both record buyers and radio audiences. The
artist as much as the tune have made hits of Barbra Streisand's "People",
Prank Sinatra's "Mly Way", and the like. There must be a hundred versions
of "White Christmas". iiut it is Bing Cro!bx's special rendition which is con-
tinuously popular at Christmas each year. Listeners are eager to hear albuims
by Andy Williams or the Bo'toon Pops Orchestra, but may be less concerned
with any particular song or its composer. In sonme cases a song which enjoyed

o The statement of John Desmond Glover before the Subcommittee on Patents, Trade-
marks, and Copyrights, Committee on the Judiciary, U.S. House of Representatives, 1965,
In Part II. Exhibit 4, give. an illustration of the significant creative contribution of the
artist and the record mnaufacturer to the simple melody copyrghted by the composer
and n)ublisher la order to transform this simple melody into a commercial product.

10, tatement of William Cannon, oiwner of the Cannon Coin ,Machine Co., Ilearings Be-
fore the Subcomnmittee on Patents, Trademarks, and Copyrights of the Committee on tho
Judicirt'y, U.S. House of Representativecs on II.R. 43.7, 1905. pp. 565-560.

11 Statement of Erich Leinsdorf, then Mubic Director of the Boston Symphony Orches
tra, in Hiearings Bc/ore the Subcommittee on Patents, Trademarks, and Copyrights of the
Committee on the Judiciary, U.S. Senate . . . S. 597, April 1967, p. 821.
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little buccess in one recording'becomes a hit wvhtn a nev recording is made with
a different artist or ara nbullle ellt. - Yet. irunically, the performer who makes a
composer's tune into a hit, and earns that composer much coll.pensation in the
form of mechanical royalties and performance royalties, shares in lnoune of the
performance royalties himself. The conlposer is descrrcdly paid pcrformancc
fees for his contribution to a recording uscd by broadcashtrs, but thl pcrfornier,
too, is entitled to compensation.

Royalties from record sales do not sustaitn all performers
Performance fees would lrouide needed income to those performers who fail

to earn substantial royalties from record sales-classical artists, jazz artists,
and many popular artists as well. Such performers "never burst into stardom
because their appeal is only felt by a narrow segment of the public. They may
ne er have a hit record, although they may have mnany, many records which
are performed, time and again for commercial plrofit." '3 One performer reports,
"he is 'very big in bulpeltl LLets anti elevators', and everywhere he goes he
hears his music being played. Yet he does not receive one dime for these
commercial perfornlances." "

Performance royalties would also bring income to bingers no longer collecting
substantial ro ,altieb from tile bale of their hit recordings. Many famouls artists,
such as Ernie Ford, Mitch .Miller, and Pat Boone, sell fewer records today, but
airplay of their old records remains heavy. Some radio stations still offer the
recorded music of Nat King Cole, and
". . everyone benefits but Nat Cole's widow and children. The sponsor attracts
an audience with one of the top vocalists of our generation, and the radio station
sells time to tihe spounsor, the % riters and publislers of the songs are paid per-
formalnce fees for the broadcast of these songs, but Nat Cole's widow and chil-
dren receive absolutel. nothing, nor does the record compllany that splent 20
years building hinil as a top recording artist, andll oUs the masters which are
used for these delayed performances." '"
Such performer~ (and their heirs) bhould be compenuated for the continued
commercial exploitation of their endeavors by others.

Performance fees Nouuld, of course, also increase tile income of those few
artists who are presently collecting sizeable artibts' ro.Naltis. frolll the sale of
their recordings. IIouexer, thlt rcctding c(I'rctrs of (1CIt peltUC(.'sfUtl ptrforlltcrs
tenlE to be dlistics8inly short, and artibts, like b.lbelall plla3els, must often
maximize income within short l)eriods. "lt iS iot ll t Ilual for a performer to
find himself in a high tax bracket for a 3ear or so, to be follohued by a lifetime
of oblivion. The rise of a star is sometimes meteoric, but his popularity often
burns out just as quickly."'a" Furthernmore, thl pcrc(it(agy c of pI)crort'crs wcho
are stucessf tl for Calt' a brief pertiod is far' YIII(tllr th(mt is (appa(trclt to thc
yclcratl public, \\hich hba been fed tales of the fortulme earned b3l the recording
world's fleeting stars. Manl artists dreanl of riches. l,bt fe x actnalla. attain
them. One recording complany replurted in 1967. that of thte l/:rformllerb that the3
list, only 14 percent had earnled enough ro.Nalties onll .leb to defra;l the ex-
penses luorimallb charged to artists' ruo.alt1 acoullllts. (hl 1Sb or so oft' its 1,300
p)erformers had a prolit il their royalty account.2; l'erforlmanlce fees front
broadcasting uouuld bulillelellt the inculme of at least tnlme of these artibts
who are receiving meager royalties froni sales.

Tile Mlinorit,. Report of the Senate Judiciary Conmmittee (in .luly 1974) ex-
plressed concern that, if broadcasters had to pay performance royalties to per-
fornlers andl record lallkers, "it. Ilal3 ell l ecul:le cheaper fotr iroatlcasters to
revive studio orclhestra alml Ibe content to Pll tile Illbiti.lilb- unionII scale." '

"'See "Publishers. Label Finud Success With Underexposed' Coplrlghts", RecordlVorld, Janluary 25, 1975, p. 4.
a Statement of Stan Kenton ih 11caiemnga Belfo(, the Subcommittee o1 l'latlt1s, lTrade-

marks, and Copylights of the Cotmiittce oft t/he Judiciary, U.S. SeCatc . . . . 597, Aprll
1967. Pl). 542 and 543.

" Ibid.
2 Statelment of Alan Livingston In Ibtl., 1). 500.
" Statemelnt of Stuan Kenton lI lIlcaiings Before thle Subcontonittc o0n l'atcnta, Tradco
ltark8, and Coplyrights of the Commnittee on the Judllciary, C.S. Scuate . . . S. 597,April 1967,I). 821.
17 Statement of Michael DiSnlle h Ilbid., pI. S32.
*. U.S. Senate. Coniallttee on the Judciary, Rcepo, t onl Copy Uight Lale R¢e isionl (Iteport

No. 93-983), July 3, 1974, p. 226.
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Performers certainly would have no objection to such a turn of events, but
unfortunlately, broadcasters are unlikely to abandon tile use of recordings simply
because of a new performance royalty which increased their expenses by less
than 1%.'D

In conclusionl, performers are entitled to compensation for the commercial
use of recordings created by their artistic endeavors, just as composers cer-
tainly imerit tile performance fees paid to them for the privilege of using their
work in broadcasting for profit.

The recording coipanly's creative contribution to the artistic rendition is very
substantial

A recording company makes a two-fold contribution to a recording: tile
technical manner in which it records a piece of music, and the financial risk it
undertakl;es in producing the recording.

Tile quality of a recording and its appeal to listeners is very much affected
by tile way tle recording was made: tile type of recording equilpment and
studio facilities used, the electronic effects andl. recording teclliques employed,
and tile character of the song arrangement and background music selected. As
recording techniques have become more sophisticated and as experimentation
with electronic effects has grown, the creative contribution of recording com-
panies to their products haln increased dramatically, beyond simlply the fidelity
of a recording.

An article in the 1'Wall Strcet Journal describes "How Record Producers Use
Electronic Gear to Create Big Sellers." I

"Each instrument has its own microphone leading to its own track on thle
big console's recording tape.... tThe lroducers) will ncut, slice and dub tracks
from the best of tile musicians' pIerformances to eliminate Ilubs by one or two of
them, and they'll pick tapes from (thle singer's) performances for her best
lead vocal. ]For her harmnony partb. they can manipulalte the talles to maklie her
soun(d like a duo, a trio. a quartet--or even, if necessary, a 1(6-voice choir. They
also will add violin flourishes. called 'sneeteners'. Finally they will blend and
distill all this into two stereo record tracks."

Tile creative contribution of recording companies was 'ecognized by the Senate
Commllittee on tile Judiciary whenl it stated, in its Jul:y 1974 Report on Copy-
right Law Revision. "The Committee . . . filhls that record nianuacturers ,na!l
bec regarded as 'authors' sincc their artistic contribution to tile making of a
recordl constitutcs original inltellectual creation.": 2

'u See pages 41-42. infra.
0Wall Street Journal, February 12, 1974, p. 1.

21 U.S. Senate. Commlittee on the Judicinr., Report on Copyright Laiw Rcrision (Report
No. 93-OS3), July 3, 1974, p. 140.
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POPULAR TAPES
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EXHIBIT 1.-Record makers unit sales per release and brcakeven points (1972)

Source; These figures are based on an analysis done by Cambridge Research
Institute of a sample of the releases of eight record companies which had 51
percent of the industry's sales in 1972.

The manner in which a piece of music is recorded contributes not only to the
music quality but also to the audience lure and, therefore, the commercial value
of any recording used by broadcasters. Recording conlmpanies also make a con-
tribution by creating a product that can be used by radio and TV stations with-
out hiring ptrfornlers. Radio's use of recordings builds audiences, bells commer-
cial time, and creates radio profits. Television's use of recordings adds an im-
portant dimension to TV programs. For thebe contributions, recording com-
panies are entitled to compensation by broadcasters.
The rccording companly must underewrite seriots financial risks

In addition, recording companlies unldcrtakc a substantial financial risk in
producing rccordings, for tile large majority of recordings do not even recover
their costs, let alone mace a profit, and the proportion of unprofitable recordings
is rising. Over 80% of the 45 RP.M records and over 75T% of the "popular" LP
records released do not have sufficient sales to bleak even. (See Exhibit 1 on
the next page.) An even higher proportion, 951%, of classical records are produced
and marketed at a loss. It is only reasonable to explect that all who benefit from
this risk taking by the recording comnpaniks should compensate them for any
commercial value derived from the use of their recordings.

With performance fces, the record protldcing companics light be cncouragcd
to make ?!:Jrc classical and experimental recordings, for which the sales outlook
is uncertain. As one recording company president has pointed out-
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"If performance fees were to go to the record company and the performer,
there would be an end to the record industry's frantic concentration on teenage
rock-and roll in search for fast and large sales and quick return. Presently, the
only road to profit for the performer and the record company is the sale of rec-
ords: therefore, most music must be designed for the specialized record-buying
market.... The generation that listens to the 'good music' stations are, unfortun-
ately, not record buyers.... Let the record companies be compensated for the use
of their records on the air, and they will be financially able to record for the
benefit of the large listening audience which wants to hear good recorded nlusic,
but which does not necessarily buy records." -

The commercial risks involved in producing a recording used by broadcasters
fall on record companies much more than on publishing companies. If a record-
ing is not a commercial success, the record maker loses. The plublishing company
and the composer are still Iaid mechanical fees by the record comlpanly whether
or not the recording is profitable, and they also get whatever perfornlance roy-
alties accrue from the recording with no additional outlays on their part. To
produce a recording costs considerably more than to print sheet music, and record-
ing companies generally expend much more money (and ingenuity) promoting
the music than does the publisher. As the President of the American Guild of
Authors and Composers has pointed out, the role of the publisher is declining
in importance: "Years ago a publisher bought a song, plugged it and got it per-
formed, in eventual hopes of getting a record. Now a song is nothing without a
record at the start." 2

At least in part because of this diminishing relative contri',ution of the pub-
lisher to a tune's success, composers more and more often act as their own pub-
lishers for promotional purposes and hire a commercial publishlling collpany solely
to print and distribute the sheet music. Although we do not question tllat the
publishing corporations are still entitled to the performance fees they currently
receive from broadcasters, it is surely true that record nakers and performing
artists also merit perfornmance fees for their creative contribution and their com-
mercial risk in producing the recordings ubed so extensively by broadcasters.

Th c legal noerits for a perfornmance right
In addition to these observations, it is very important to rccognliz that the

authorities agrce unanimnously that Congrcss has the power undcr the Constitu-
tion, to require that artists and recording comlpanics bc paid vecrfornlatcc roy-
alties for the commlercial useC of their recordings. For example:

The Register of Copyrights wrote in July 1974,
"Performing artists contribute original, creative authorship to sound record-
ings in the same way that the translator o2 a book creates an Indelendently
copyrightable work of authorship. Record producers sbinilarly create anl indle-
pendently copyrightable work cf authorship itn the snlae ¢,ay that al motion picture
producer creates a cinematographic version of a play or novel. In ,nl. opinion, the
contributions of both performers and record plroduccrb are clearly the 'writings
of an author' in the constitutional sense, and are as fully worthy of protec-
tion as any of the many different kinds of 'derivative works' accorded protec-
tion under the Federal copyright statute." 2'

The Supreme Court stated in 1973 that the copyright clause of the Constitu-
tion can extend to "recordings of artistic performnce." '

The Senate Judiciary Committee concluded in 1974 that recordings are entitled
to full copyright protection:
"Records are 'writings' and performers can be regarded as 'authors' since
their contributions amount to original intellectutal creationl. The comllllittee,
likewise, finds that record manufacturers navy be regarded as 'authors' since
their contribution to the making of a record constitutes original intellectual
creations. The committee endorses the conlclusion of the Copsriglht Office that
sound recordings 'are just as entitled to protection as motion pictures and
photographs'." I

In conclusion, because of the creative activity involved in recorded perform-
ances that Is recognized unanimously by the relevant authorities, there is no

~Testlmony of Alan Livlngston inll carlng8 Before the Subcommittee ol I'atents,
Tictdemlarks, and Copyrights of the Committee on the Judiciary, U.S. Senate, Part 2,
(,I.rch 1967), p. 504.

Nelv York Times, August 8. 1960.
:' 120 Cong. FRe. S14515 (dally ed. Aug. 8. 1974).
: Goldstein v. California, 412 U.S. 540, 502.
-dU.S. Senate. Committee on Judiciary, Report on Copyright Law ReLslelon, (Report

No. 93-9S3), July 3, 1074, p. 140.
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legal reason why sc.lr.d recolings should remain the only copyrighted product
without perfor.nan. rights. Tile contributions of both the performers and the
recording companies merit such rights in full.

NoTE. Congress granted cuip right protection for public performances of dramas in
1856, of musical compositions In 1897, and of motion pictures In ,1912.

II. IT IS COMPLETELY EQUITABLE rOR PERFORMING ARTISTS AND RECORDINtO COM-
PAMNES TO OBTAIN A PERFORIIANCE RIGHIT

Performers and recording companies are entitled to a pcrformance royalty
from broadcasting .;olipanies by the very ,.ltIe logic that entitles broadcasters
to royalties for the programs retransmlitted by CATV operators-i.c., unfair
exploitation of another's prolaerty for profit.

Broadcasters currently pay less than 3'c of their exiJene dollar for the pro-
gramming which generates 75% of their rexenues. All of this goes to music
publishers and composers. None goes t Imlusician s, v'-calists and recording com-
panies. This is totally inequitable.

The fact that radio airphlay helps the sales of some new records is fundamentally
irrelevant to the fairnLss of granting a performance right.

Mlost other Western nations now recognize a performance right, and the
United States has much to gain by following suit.

The para.llel with7 CATV
There is no stronger argument in support of a performance right for sound

recordings than the very same argument xwhich broadcasters are u-ing to urge,
that cable television companies should pay royalties on the programs they prop-
agate through secondary transrission. The broadcasting companies have sought
compensation from CATV for the conlinercial exploitation of their product with-
out their consent. Performers and recording companies, in requesting perform-
ance fees from radio and telexision broadcasting companies, are seeking pre-
cisely the same right. If CATV bshould pay for the use of programming created
by others, so broadcasting should pay for the use of r ccorldigs created by others.
If CATV is ret;uired to compell.ate broadcasting companies, then it is only equi-
table that broadcasters should be required to conmpensate record makers in a
similar fashion.

Jack Valenti, on behalf of the Mlotion Picture Association of America, stated
on August 1, 1973 at the hearings before the Senate Copyright Subcommittee:

... . I agree with Senator Burdick that the crux of this is that the free market
place ought to be the determinant as to what a man pays for the product lihe
chooses froml a supplier. And, indeed, that is the way cable (television) operates
on everything that goes into its system. It buys at a bargain price or ;rice that
is set by its suppliers f L erything that they use, except one, their ( pyrighted
materials, which is the g .. of their business." '

If the word "cable" were changed to "broadcasting companies", this quota-
tion could serve just as ;~ell to describe the condition that exists Nxith respect
to broadcaster's use of copyrighted recordings. On the basis of such reasoning,
the Senate Judiciary Committee in 1974 stated its belief that "just as cable
systems will now be required to pay for tile use of copyrighlted program mate-
rial, so should broadcasters be required to make copyright payments under the
performance royalty." "

Broadcasters should pay for all of their program mnaterials
The performance royalties currently paid to composers and publishing com-

panies reflect the principle of fair compensation for the use of another's creation.
But their creations are only tunes. Without arrangement, performance and all
the rest, the tune remains silent, only printed notes on a page. It is creative
arrangelment, perfornmance, and recording that mlakes a tune into lausic, and it
is another's music that tile bluadcasting companies are exploiting without fair
compensation.

Fully 75%o of radio airtime is devoted to the playing of recordings. ' The pay-
ments to composers/pulishlers for tile ube of the tunes on these recordings
equal only 2.S%', of radio btation expenses, and no payments are madv for the use
on the air of the recordings themselves. (See Exhibit 2 on the next page.). Thus

. Hlearlngs Bceore the Subcommittee on Patent8, Trademnarks, and Copyrights of the
Conimmittcc onl the Jdficiary, U.S. Senate ... S. 597, March 1067, p. 251.

2s U.S. Senate. Committee on the Judiciary, Report on Copvright Late Rcrision, (Report
No. 93-983). July 3, 1974, p. 141.

29 See study reported by RIAA in the hearings cited above, pp. 487-491.
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7"radcasting corporations pay virtuazlly nothing for the bulk of the program
material which attracts advert isers.

Such was not always the case. As Red Foley pointed out in hearings before
the Senate Subcommittee eight years ago,

"At one time the recording artist could look to 'live' radio as an important
source of income and emnployment. But in the 1950's local radio stations discovered
,:eater profits vere available by playing recorded music. Theref. ,e, the 'live'
shows virtually died and local stations switched fromn netswork programming of
'live' shows to the playing of recorded music ... Today, instead of 'iive' perform-
ance opporth 'ties, the artist is in the ironic position of having been displaced
by his own recordings, which the radio stations use for profits, without the per-
former receiving any of the benefit froe.i the profits that his creative performance
produces." I VI

As a result, r- 'o stations can ;io doubt charge advertising rates that are rel-
atively cheat .an those of other media with which they compete, and which
must pay for a their programming material.

We maintain that this situation is inequitable.

EXHIBIT 2.--Breakdown of expenses of all radio stations'

Percent of total expenses
Amounts (thousands) for all stations

1970 1971 1972 1973 1970 1971 1972 1973

Program costs:
Payroll for program employees.. $208,224 $222, 078 $240, 841 $260,275 20.9 20.1 19. 7 19. 3
All other program expenses not

itemized below ............. 34,522 40, 543 42,468 48, 837 3.5 3. 7 3.5 3.6
Music license fees paid to com-

posers and publishers ....... 29, 937 32,274 35,616 37, 310 3.0 3.0 2.9 2.8
Other performance programing

rights ........ . ..... 11,903 12,950 13,245 14, 410 1.2 1.2 1.1 1.1
Cost of outside news services .... 19,93 20908 23,355 24, 930 2.0 1.9 1.9 1. 8
Payments to talent not on payroll. 8203 8443 9,80 9,355 . 8 .8 .7 .7
Records and transcriptions ..... 5,123 5,678 6, 063 6, 763 .5 .5 .5 .5

Total program costs ......... 317, 845 342,876 370, 669 401,881 31.8 31.0 30.2 29.8

Nonprogram costs:
Total technical expenses ....... 102,171 107, 984 115,638 120, 045 10.3 9.8 9.4 8.9
Selling, general, and adminis-

trative (including de-
preciation) ............... 578,017 655, 890 739,046 826,994 57.9 59.2 60.4 61.3

Total nonprogram costs...... 680,188 763, 874 854, 684 947, 039 68.2 69.0 69.8 70. 2

Total broadcast expenses.... 998,034 1,106,750 1,225,354 1,348,920 G160. 0 100.0 100.0 100.0

I These figures are for all AM, AM FM, and FM stations with revenues of more than $25,000. They do not include net-
works whose figures are broken down'somewhat dlfferently. The figures are compiled from those reported in the FCC's
annual reports on broadcasting financial data. Last digits may not add to totals, due to rounding.

Record sales are fundamentally irrclevant to the fairnlcs, of a performnance
royalty

As underscored by the risk analysis in the previous section, the fact that re-
cording companies profit from the sales of recordings should not be used, as
some would maintain, as a pretext for presenting thell from earning additional
legitimate income front the use of these recordings 'b. others to sell broadcasting
time, aspirin or automobiles. Composers receive royalties both from the sale
of records and from the playing of records over the air. Radio and TV' broad-
casters record, syndicate and sell for re-use some progranls Nllicll lhave already
created ad1 sales for them. Motion, pictures are secondarily iaid for TV hllou. ingb.
There is no just reason 'why record producing complanies should not also earn
income from multiple sources in exactly the same way.

In addition, it has often been argued that radio airplay boosts the sales of
sound recordings. It is certainly true that airplay can help the sales of some
new releases. IHowever, it is important to keep two points in mind: first, the
stations which play exclusih ely the so-called 'Top 40" songs usually btart playing
them after the songs have become significant sellers in their omen right. Not

'o Statement of Redl Fole,, 1'carings Befor-c the Subcommittee oer Patents, Tradc,..arks,
and Copyrights of the Commnn e on the Judiciary, U.S. Senate, April 10967, p. 814.
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only that, a typical Top-40 radio station rarely adds more than five or six new
songs each week to its airplay, but about 135 single records and 75 new albums
representing almost 900 tunes are released each week. "3 Clearly, many of these
receive no airplay at all.

Second, most airplay does not produce significant record sales because it is
devoted to "oldies" (i.e., records that hlve been out on the market for a number
of years and are long past their period of Significant sales), and the'vast majority
of record sales occur on albums i hich have been on the market for less than 90
drys.

.his conclusion is based on the following facts. In 1967, 70% of Capitol Records'
total sales were accounted for by records which had been on the market for less
than 90 days. 32 A 1975 analysis onll one company's record catalogue listing all
recordings released in the last two years shoNed that 75% of all sales of records
on the list were sales of recordings released in the previous 90 days. A further
survey of five record companies indicated that, on the average, 70% of their
1974 sales were of recordings released that year. Clearly, a newly-released
record is a rapidly wasting asset.

At the same time, as can be seen in Exhibit 3 on the next page, an analysis of
the advertising revenues earned by radio stations in six major markets showed
that, of the revenues earned by the playing of music, 55.8% were earned by the
playing of "oldies". Even though these are minor sales items for recording com-
panies, old recordings as well as new ones hI!j-e radio. audiences and enable stations
to make sales to advertisers. And yet, no compensation is ever paid for the
artistry, know-how, enterprise and investment that went into creating that vast
repertory nahich has unequalled commercial value for radio and television
companies.

In addition, frequent airplay of some popular songs can actually decrease sales
due to overexposure. In the industry such a song is called a "turntable hit".
"This means the tune was a hit in terms of the number of times it was played on
the air, but the performer does not receive royalties for broadcast plays, and
the substantial sales he counted upon never materialized." 3 Another way airplay
can hurt a recording's sales is by making it possible for listeiers to make a copy
on tape without buying the recording."'

Finally, if radio airplay did contribute significazhtl3 to re, .rd sales, there would
be no need for the recording companies to spend the vast sums they do on record
advertising. Billboard magazine reported in May 1975 that record advertising
on television soared to $63 million in 1974, including cooperative ads by retailers.

ESIIBIT 3.-.4nalysis of music programing in stations in 6 major markets

Revenue due to
Estimated daily "oldies" programing,
music revenue as reported by each

assuming 5 adver- station in early
Market and number of music stations in market (news and foreign tising minutes 1975, aggregated
language stations omitted) per hour by market

Baltimore, Md. (22 stations) ....... ............. ....... $ 48,683 $28,018
Houston, Tex. (23 stations) 1.................................. . 65,138 30, 791
Los Angeles, Calif. (48 stations) ...................................... 176407 102,197
New York, N.Y. (25 stations) ......................................... 156, 983 91, 682
Salt Lake City, Utah (20 stations) ..................................... 31,293 15, 955
Washington, D.C. (29 stations)....................................... 95029 51, 227

Total ................ : .............................. 573, 533 319, 870

Minute rate multiplied by 5 multiplied by airplay hours per day multiplied by 0 75, (The assumpt.:- o! 5 advertising
minutes per hour Is not crucial to the result. Multiplying by 0.75 takes into account the fact that !4 cf programing is re.
corded music.)

Note: Composite share of all revenues due to oldies=$319,870/$573,533=55.8 percent.
Source: Survey conducted by Cambridge Research Institute.

t A tune mnay be released on both a single and an album, so the statistis on record
releases give an slightly overstated picture of the number of tunes released.

32Testimony of Alan Llvinlston In Ilearngs Belor.e the Sttbcommittec on Patents, Trade-
marks. and Copyrights of the Committee on the Judiciary, U.S. Senate . . S. 597,
April 1967. p. 497.

33 See testimony of Stan Kenton In Hearings Before the Subcommnittee on Patents,
Trademnarks, and Copyrights of the Committee orn the Judiciary, U.S. Senate . . . S. 597,
March 1967, p. 540.

'3 Testimony of Michael DISalle in ibid., p. 832.
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The data on radio advertising expenditures developed from a survey by the
Cambridge Research Institute indicates that in 1972 the oulmparable total was on
the order of $32 million. ' One reason for this is again that few tuneb receive any
airplay at all.

All of these observations notwithstanding, whether recording companies or
performers benefit in any way from the broadcasting of their products is a
subordinate argument. As Senator Tunney pointed out in 1974,

"The real issue is whether or not a person who uses creative talents should
receive compensation from someone elbe lho takes theml and profitb from them.
.More than 7550 of the airtime during which advertising is sold i.,s spent playing
music. I believe if.the artist's creative efforts are n. I in tlli,,s a lie is entitled
to some compensation." O

A performance royalty should be paid in the United Statca e. it is in most other
western vations

An "International Convention for the Protection of Performierb, Producers of
Phonograinms and Broadcasting Organizations" ' an adopted in 1'61. This eonven-
tion, known as the Ronmi convention, stated in Article 12:

"If a phonogram publiblled for commercial purposes, or-a reproduction of suchl
phonogram is used directly for broadcasting oi for any comllliunication to t the
public, a single equitable remuneration shall be paid by the user to the plerforners,
or to the producers of the phonograin, or to both."

So far the convention has been ratified by fifteen countries, including the
United Kingdom, West Germany, Austria, Denmark, and Sweden.

Although the details of the laws var3, Japan and lmoit counttrics inL Europc al-so
have donclstic laws spcifying that pcrformance fees should bL pli(t to recor(ding1
companies and/or pcifornlers for the us8 of rceordilgs8 in broalcasts, and arrange-
inents are made on either a legal or a voluntary basis for the two groups to share
the performance fees collected. (See Exhibit 4 on the next page.) In Japan, the
four Scandinavian countries, Austria, and CzecllhoJloiakia, the law grant.s per-
forming rights to both record producers and perforilerb. In the United Kingdom,
ireland, Spain, and Italy, the law grants. performing rights to record producers
alone, but the record producers have sharing arrangenlellts, on a voluntary basis
with performers. In West Germany, (on the other hand, a law gives lperforming
rights to performers, with a .slhare to be paid producers. In France, Belgium, and
the Netherlands, the law does not specifically recognize performance rights in
records, but broadcasting organization, nevertheless pay fees to the record
producers.

EXHIBIT 4.-Countrics in iwhich the lawc grants performlance rights to performers
a4nd/or record makers

Australia East Germany Phllilippines
Austria Iceland Poland
Barbados India Rumania
Brazil Ireland Sierra Leone
Chile Israel Singapore
Costa Rica Italy Spain
Cyprus Jamaica Sri Lanka
Czeclhoslovakia Japan Sweden
Denmark Mexico Trinidad and Tobago
Dominican Republic New Zealand United Kingdom
'Ecuador Norway West Germany
Fiji Pakistan
Finland Paraguay

Ni~te. In some countries, such as Francc, Belgium, and,.the Netherlands, the law does
not bl,cciflcall3 recoLgnize performance rights ia records, but broadcasting organizations
nevertheless pay fees to record producers.

Source. International Producers of Phonograms and Videograms. "General Surecy on
the Legal Protection of Sound Recordings As At December 31. 1974."

33 The survey conducted for RIAA by the Cambridge Research Institute is based on re-
porting by seven companies representing 42.3 percent of Indubtry saleb, ulth respect to
purchases of non co up ra(lio time , aso to co-op radio time, six companieb rcprcselntinlg 40.7
percent of industry bales reported. The total recording Industrp figure of $32 million
was grobsed up to 100 percent of the indubtr, from the foregoing baseb. See albo, Billboar(d
5,'10/75 and 5/15/75, p. 1. Billboard has estimated that radio advertiblng Including co op
in 1974 was $3,5 million, a figure that obviously Is nlaccurate.

~ U.S. Senate. Committee on the Judiclarn, Rcport on Copyright Law RCevifon (Report
No. 92-983),'July 3, 1974, p. 222.
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Canada, moving in a contrary direction to the rest of the world, recently
abandoned performance fees for performerb and record companies. HIowever,
thib action lo as taken primarily because most payments were remitted to United
States recording artists and United States record makers, with no reciprocity
for Canadian artists in the United States. This explanation was documented
by the statement of The Honorable Ron Basford, the .Minibter responsible for
the introduction and passage of the Government Bill, at the commencement of
the hearings befort the Standing Senate Committee oni Banking, Trade and
Commerce in the Canadian Parliament in December, 1971:

'"May I be permitted, .Mr. Chairman, to draw your attention and that of hon-
ourable senators to xhat I view as certain important considerations. I shall be
very brief and MRill then subject myself to w~hatever questioning that honourable
senators have. As has been made clear in evidence before you, 95 percent of
the record manufacturers, through this performing right society known as Sound
Recording Licenses (SRL) Limited, are subsidiaries of, or associated with,
foreign firms, in very large measure American firms. The American principals
of the SRL group do not have the right in the United States that their Canadian
subsidiaries are now demanding and trying to exercise in Canada through the
tariff that was accorded to them in the recent decision of the Copyright Appeal
Board.

"What is not available to the record manufacturers in the United States is
apparently regarded as necessary in Canada. What is not available to the for-
eign parents is claimed in Canada. Surely this is an anomalous position for us in
Canada to find ourbelveb in, and surely it is an ine(luitable one from the point
of view of Canadian users of records."

In addition, Unitcd Stattes record produccrs arc often denicd pcrformanc
royaltics front abroad bcc;use foreign rccord ouopanics do not lenjoy reciprocal
rights il this countrty. 37

"For example, in Denmarlk, payment is made only for the performance of
recordinlgb originating in Denlnark itself or in a country h ickh grants reciprocal
rights to recordings of Danish origin. Ab a result, no payment is made for the use
of U.S. recordings there." '

If this country follov ed the precedent of others in paying performance fees
to record producers and performers, more performance fees would flow into
this country than would flow out. In 1974, for example, ASCAP received from
abroad $12.3 million in performance fees, but it paid out to foreign performing
rights societies only $5.9 million. Were the performance right enacted, the per
formance fees ,paid to U.S. artists and recording companies Nwould contribute
positively to the balance of international payments.

III. THE IMPACT OF A PERFORIMANCE ROYALTY UPON BROADCASTERS, ADVERTISERS,
AND CONSUMERS WOULD BE SLIGIT

Economic analysis indicates an ability on1 the part of broadcasting companies
to pay the proposed performance royalty. A growing amount of airtime which
radio has been able to bell to advertisers has combined with an expanding au-
dience for radio programs to ,.. duce sharpl3. rising radio revenues and profits.
Even if the proposed performance fee were not covered by either higher ad
sales or higher ad prices, the fee would increase total radio expenses by less
than 1%1b, and amount to 8%o-10% of radio's pretax profits (for radio stations
vith revenues of $25,000 or more).
If instead, radio stations elected to pass forward the expense of a performance

royalty to their advertising bponsors, the increalse would be mininmal compared
with advertising rate increases pobted in recent years. In addition, ralio's ad-
vertising advantages are such that a 1% (maximum) increase in advertising
rates is very unlikely to scare away advertisers.

The proposed performsance royalty for television stations would amount to a
mere 0.07'% of 1973 pre-tax television profits. Television's return on sales would
not be affected.

If advertisers also passed forward the costs of a performance-royalty for
recording companies and performing artists, the impact on wholesalers and
consumers would be scarcely perceptible.

3;1:Statement by Sidney Diamond in Hlearings Before the SubComnlittee on Patents,
T'rademarks, anl Copyrighlts of the Committee on the Judiciary, U.S. Senate, Part 2,
Manrch 1967, p. 508.
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Broadcasters have the ability to pay a performance royalty
Radio industry trends indicate the industry can cope easily with the added

expense of a performance royalty paid to performers and recording companies.
Radio is a growing and prosperous industry, as reflected by the following trends
based on 1973 data, the last year for which FCC statistics are available.

-Radio is a larger industry than the recording industry; in 1973, net radio
revenues were $1.5 billion while net sales by the recording companies were about
$1 billion.s The profitability of the two industries has been about the same in re-
cent years even though recording industry profits are notably volatile: radio
pre-tax profits were 7.4% of net revenues in 1973, and recording company pre-
tax profits were 7.8% of net sales.

Radio advertising revenues have grown even more rapidly than total advertis-
ing revenues for all media. While total advertising revenues grew 49% between
1967 and 1973, radio advertising revenues grew over 6(1% during those years.'0
(See Exhibit 5 on the next page.) The Commerce Department projects that
radio revenues will grow $2.7 billion by 1980, an increase of 60% over the
1973 figure. 41

Total radio pre-tax profits rose 39% between 1967 and 1973, the last year
for which data is available, to a level of $112.4 million. n (See Exhibit 5.)

The number of radio stations grew 20% between 1967 and 1973.43 So many
new radio stations would not be opening up if the financial future of the radin
industry were not considered to be attractive.

- Retail sales of recordings at list prices are reported in Billboard Internlatiolal Buyers
jGuide, September 14, 1974, as about $2 billion. Since most recorilings are sold at a dis-

count. actual retail sales are about 80% of the Billboard figure. The prices at which
recording companies sell records and tapes to distributors average about 50% of list prices.

4o According to Advertising Age's Research Department, total advertising revenues rose
from $16 9 billion in 1967 to $25.1 billion In 1973, while radio advertising revenues rose
from $1.05 billion in 1967 to $1.7 billion in 1973.

4 "Government Report Plots Good Growth Through 19SO for Radio, TV, Cable," Broad-
c$sting, November 11, 1974, p. 48.
Vu FCC annual reports on AMJ-FM Broadcast Financial Data indicate that radio's pre-
tax profits rose from $80.9 million in 1907 to $112.4 million in 1973.

Accounlltilng to the FCC's annual reports on AMI-FMf Broadcasting Financial Data.
the number of radio stations rose from 4,481 in 1967 to 5,358 In 1973.
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EXHIBIT 5.-Radio reve2Ues andt pretax profits 1967-1973

Sources: FCC annuall reports on AI-FI Broadcast Financial Dnta.
Research departmlent of Advertising Age.

The prices at hichll existing radio stations are sold have shot up. For example,
"Banck in 1970 * * * the price in Cleveland for a 'raw FMI license' (meaning nnyv
given facility regardles.,, of its particular pro and conl nttributes) xas $70,000.
Now, reports a Ii(lxe.,t brolker, it wouldl go for $1.2 million. Four years ago a
raw facilit3y in Mlinamli would sell for about $500,000. Tod.ay you couldn't piclk it
up for less than $1 million." 4 l'rices for AI stations are ribing, too. Thle average

",One Sure Indlcator of F.I o.rowth. IIlglh Price Tags on Stntlons," Broadcasting,
October 7, 1974, p. 50.
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transaction price per trade of all radio stations rose from $54,674 in 1954 to
$188,829 in 1967 to $464,820 in 1971.'5 Thus, between 1967 and 1971 the acrrage
transaction pricc ros8 11,6% while the Cons.tiner Price Indcrx rosc 21%o during
those years, and radio station revenues advanced 38%. Apparently investors
consider that radio has good future plrobpects, for just as tley might accord a
high price/earnings ratio to a desirable common stock, then are ,dtluing radio
stations far in advance of their actual revenue and earnings growth.

Radio has been able to bell increasing amounts of time to advertisers despite
the rise in its advertising prices. Tl;is is reflected in the fact that radio advertis-
ing revenues have beei rising lmore rapidly than the prices radio charges ad-
vertisers. For~example, while radio spot ad prices rose 19%1o between 1907 and
1973, radio spot ad revenues rose over 21% during that period.4" (Radio spot
advertising is national advertising xvhich permits the advertiser to select the
radio markets to which his message will be beamed. Spot advertising is dis-
tinguished from netw ork advertising, v hich is also national advertising but %hich
restricts the advertiser to network-affiliated stations.)

Radio has been able to increase its audience considerably. Between 1968 and
1973, the audience for radio spot ads grew 32%.." Because of the substantial
growth in radio audiences, the cost of radio spot ads/1,000 listeners grew only
7% between 1'367 and 1973, even though an advertiser's cost/minute of radio
spot ads went up 19%.?'

The audience for radio encompasses almost the entire population of the United
States. Of all adults, 96% ale reached by radio at some time during the week.
Each adult on the average listened to radio 3 hours and 22 minutes per day in
1974-a dramatic increase from tle 2 hours and 33. minutes the average adult
devoted to radio in 1969. The average time adults listened to radio in 1974 is
only slightly less than the comparable television figure; 3 hours and 48 minutes,
and television had only a three minute increase between 1909 and 1974. Of all
U.S. homes, 98.6% had at least one radio in working order, and 95% of all cars
are equipped with radios. Cars with radios have the radio on 62.5% of driving
time.,9

It is interesting to compare this prosperity of the radio industry with the
proposed fees spelled out in S. 1111-H.R. 334 5, the text of which is similar to
that of Section 114 of the Copyright Bill passed by the Senate Judiciary Com-
mittee in July, 1974. The provisions require broadcasting corporations to pay
performance fees to recording artists and recording companies. These billsfavor
smaller radio stations by exempting them from the proposed performlance royalty.
Stations with annual revenues of less than $25,000 (2.6co of stations in 1973)
would be completely exempt from the performance royalty. Stations with reve-
nues between $25,000 and $100,000 (26.5eoj of all stations in 1913) %%ould pay
only a token performance royalty of $250 a year. Stations with revenues between
$100,000 and $200,000 (33% of all stations in 1973) * ould pay a performance
royalty of just $750 a year. Only the remaining 38% of stations, which have
revenues above $200,000 a year, would ipay the full performance fee equal to
1% of their net receipts' from advertisers, and this fee wNould be reduced for
those stations using less than the usual amount of recordings. Thus, 625%o of all
radio stations would be exempt or pay only a token performance right to per-
formers and recording companies, and only the large stations would pay the full
performance right of 1%.

On the basis of this fee schedule, the Senate Judiciary Committee one year ago
concluded that, "The committee's analysis of the economics . . . of the broad-
casting industry, indicates an ability to pay the royalty fees specified in
Section 114." 0O

Indeed, as can be seen in Exhibit 6 on the next page, an estimate can be made
(based on 1973 radio revenues) that the total performance fees paid by radio to
performers and recording companies under S. 1111-1I.R. 5345 would have been

45 Using statistics in the 1973 Broadcastlng Yearbook, the average transaction price
for ran:o stations only (not combined radlo-TV stations) wias derived frolm the total
dollar vamne of FCC-approved transactions, divided by the number of radio stations chang-
Ing hands, including both majority an(l minoritv transactions.

B0 Ralo spot ad revenues rose from $31:m5 million In 1967 to $3S0 million In 1973,
accordi,.g to Advertisllng Age's Research Lepartment. Radio spot ad prices rose 19%
according to "1974-75 Cost Trends," MJcdla DCecisions, August 1'J74, p. 45.

'7 "Broadcasting In 1975: Shilshape in a Shaky Economy," Broadcasting, January 13,
1975, p. 35.

49 "1974-75 Cost Trends," Media Decisions, August 1974, p. 45.
'9 Rdlo Advertising Bureau, Radio Facts: Pocket Piece, 1975 and 1970 elitions.
to U.S. Senate, Committee on the Judiciary, Report on Copyright Law Rcvislon (Report

No. 93-983), July 3, 1974, p. 140.
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between $10 and $12 million. Referring once again to Exhibit 2, (the exhibit in
Section II on program costs) two things should be noted: first of all, a perform-
ance fee expense of, say, $11 million would have added a scant 2.7% to total
program costs in 1973. Secondly, the proportion of all expense dollars going
into program costs has been declining, while that of administrative salaries,
general overhead, and selling expenses has been rising. If the proposed perform-
ance fees were required, thereby adding about $11 million to program
costs, the proportion of all broadcast expenses going toward programming would
still be only 30.3c,, less than it was in 1970. Hence, there would be no significant
change in broadcasters' cost structures. All in all, the proposed performance fees
represent less than a 1% increase in radio station expenses.

EsHIBIT 6.-Performance royalties that would be paid by radio stations
under S. 1111

AM, AM/FM Estimated All stations'
estimated Estimated number of estimated

Number of AM, performance number of FM stations of performance
AM/FM stations royalty stations in all types in royalty
in this revenue (based on this revenue this revenue (based on

category 1973 revenues) category category 1973 revenues)
Revenue category in 1973' (thousands) 2 in 19733in 1973 (thousands)2

Less than $25,000 ........... 36 0 98 134 0
$25.000 to $100,000 ... . .. 996 $202-239 367 1,363 $276-$327
15100,000 to $Z00,000 .... . 1,420 863-1,022 255 1,675 1,018-1,206
Over $200,000 -.......... 1,761 8,209-9,729 204 1,965 8,769-10,393

Total ............... 4,213 ................ 924 5,137 ..............
Total for stations with rev-

enues of $25,000 or more.. 4, 177 9, 274-10, 990 826 5, 003 10, 063-11,926

I These figures are based on 1973 FCC statistics for those radio stations operating a full year.
2 Formula for the performance royalty in both S. 1111 and in sec. 114 of copyright bill passed by Senate Judiciary Com-

mittee in July 1974:
Stations with revenues from $25,000 to $100,000 would pal a flat royalty of $250, stations rlth revenues from $100,000

to $200,000 would pay a flat royalty of $750 but the fees would average only about 81-96 percent of this because
of fee reductions granted stations using less than the usual amount of recorded music. (See exhibit 11-2 on the
percentage of stations which are music statiors.)

Stations with revenues above $200,000 would pay a royalty equal to I pe;cent of their "net sponsor receipts. ' If allow-
ance is made for stations devoting less than average air play to recorded music, the performance royalty would
average perhaps 0.81 to 0.96 percent of "net sponsor receipts." AM, AM, FM stations in this revenue category
had 77 percent of all AM, AM,'FM stations expenses in 1973 and thus, we estimate, earned 77 percent of the
$1,316,117,000 collected in "net sponsor receipts" by all AM, AM, FM stations in 1973. No data are available on
total net revenues earned by FM stations with revenues above $200,000. We estimate.that 24.7 percent of the FM
stations with revenues above $25,000 fall in this category, while 42 percent of AM,AMIFM stations are known to
do so We have also estimated that AM, AM, FM stations with revenues over $200,000 earn 77 percent of total AM,
AM/FM revenues We, therefore, estimate that FM stat,.,,s with revenues over $200,000 earned 45 percent of all
FM revenues (24.7+42X77) or $69,127,000 in 1973.

31973 FCC data indicate the distribution among various revenue categories of independent FM stations but do not do
so for FM stations affiliated with an AM station but reporting separately to the FCC (and therefore not included in the
statistics for AM, AM'FM stations) We have assumed that the 2 types of FM stations have the same distribution among
the revenue categories The number of FM stations with revenues under $25,000 was reported to be 98 in 1973. Therefore,
this revenue category the number of stations is correct and is not an estimate.

Source Analysis made by Cambridge Research Institute based on the FCC's "AM-FM Broadcasting Financial Data,
1973 (the latest available statistics).

The same performance fee would represent about 8-10%o of the radio industry's
pre-tax profits (for all thlo.se stations % ith revenues above $25,000).'" On balancc,
the proposed pcr')trmtncc fc for pcirformers and rccord mlakers is not like ly to
scriously impair the profitability of tht grouiing antd l ynlally prosperous radio
industry.

Ability of broadcasting companies to pass forlcard tho costs of a performance
royalty

Although the preceding analysis demonstrates clearly that broadcasting com-
panies can easily absorb the costs ct a lperfornlmance ro3alty, the stati'on, could,
if thcy so clccted, pcass this nwcl cxpcnse foricaro'd just as other programnl ling
costs and profIt incrcases have bccn sttcccssfnlly passed on iln higherl advcrtising
rates. Indeed, it is equitable for the stations to pass along the cobst of a perform-
ance royalty, becaube advertisers benefit from the audiences that sound record-
ings attract.

l According to the FCC's AM-FPM Broadcast Financial Data-1973, radlo stations
with revenues over $25,000 had total profits before taxes of $118,201,000 in 1973.
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Furthermore, radio has raised its advertising rates repeatedly over the years.
For example, from mid-year 1973 to mid-year 197l alone, radio spot advertising
rates rose 9%, and in the three years between ,mid-1971 and inid-1974 the rise
in radio spot ad rates was 24%.' All these increases were far greater than the
1% increase that would be required if radio %iere to pass foruard fully the pro-
posed new performance royalty.

Although radio advertising rates have been raised periodically, the Uhcrease in
these rates has been considerably lolccr than fur prices generafly. Althoagh the
Consumer Price Index rmeg 47% between 1967 and June, 1974, the rates AJr net-
work radio ads rose 7% and those .for spot radio ads rose 30%."' Thus tne t,rices
radio advertisers paid for their ad% :rtiSiig ruse much more sloMvly tLain the
prices at which the advertisers sold their own products.

Even with these price increases, however, ad ertising costs per thouso:f' of
audience--which is a much more , ieaniingful measure of cost than the rate per
minute of time-are far lower for radiu advexk:iers than for advertisers in print
media. a For example, in 1974 the J. W\,ter Thompson Agency estimated thr.t
the cost per thousand readers for dail3 ne"Ispapers (1,000 lines black and ixh.ite,
all daily papers) was $7.85, and tilte cost per thousand for consumer lnaga'lnes
(one 4-color page in top 50 magazinesj wa:: $6.3U. In contrast, the cost per
thousand viewers for prime-time netwotk TV' (o.,e 30-secudl .aunrllc lellent)
was $2.54, and the cost per thousand listeners for daytime spot radio (25 adalt
Gross Rating Points) a` was $1.9w1.a

It is important to recognize that radio has distinct advertising advantages.
A vice-president of Goodyear Tire is quoted ' as saying, "hRadio and television may
constitute the most satisfactory media buys during this period of inflation." "

He reasoned tat the price of paper has zoomed, the wages of printers hare
escalated, and the price of postage is climbing. IIe pointed out that radio and
television have "considerable latitude" in their cuot structure, in contrast to the
built-in costs of direct mail and other print media that Nork agaillnt adjustalble
rates. In addition, radio prov:des inlportant advantages to advertiserbs ibillmg to
reach specific local markets such as teen-agers, ethnic groups, alld comntluters.
Radio also reaches important segments of local nmarkets that are not inclined
to read newspapers. Radio's appeal to adxertisers is enhanced b13 the leditull' s
focus on local rather than national advertisingg. In 1973, local sales provided
735% of radio advertising.&' This focus ellableb radio to prolit from the overall
trend among advertisers to emphasize local inure than national adl ertibilng. Local
advertising expenditures inl all mnedia. grewV 70"% betNeen 1967 and 1973, whllile
national advertising expenditures grew 35c/%.4 '

Many factors beside price affect all adxertiser's choice of media. Among other
things, the advertiser ;;ants a nledium that is appropriate for his particular
product and his current auertising antd nllrlretllng ttrateg.N. The effectiheness
of a given medium in reaching the advertiser's .arget audienllce is a prillnnar
consideration. Tile ad% ertiber is also tnccllrned AN itil the ai ahllability of openings
in the iarious media, each rlediual's flexibility in plat illing ald llalgilg adl erti.ae
ments, and the risk associated with tile iarious media. Radio adi crli-ilng. for
example, has tile great advantage that alds can be prepared onl short notice alld
with a mrlinimlum exlpenditure of time rlld tronlley. Thisb mikLeb radio at liartictarlhy
appealing mlediunl to advertisers lduring a recessbirlnar. puriud vllell thlere is

5"1974-75 Cost Trendls," Jledur Decisious, Aug:ust 1974, p. 45. As illilcated earlier.
both niet;.ork ,lntd sbpt radio adiertibing are national, but lith nletnurk adl, the atdher-
tiser 1i jebstilletd to network aUillited btationi. whllle ;Iltlh bpot atlb the advertiser can
select the mliarkets to which l he walts his Imessage beamed.

" Ibid.
' Ill complanring the costs per thotisbtlin of these medita. it is rcogl:ized (nas we ill1

show), that each offer, different addalitageb allin reaches different malcrketr.. Ilo.aecer. ;xhat
tile culalllatrlton rlltil the folluolnig tllbtllblito Intlicates. Is tlhat for thl.,t- ctlrt rti.l- s. las.t
needs nre alreatl1 best mect b' tile broaideabtilg melldli, 1%,1 Ilicratse lil the eost pler
lhoti,illad for those media lb Ilot olli. Iegligible ill il t absolute selle, but would surel.

niot provoke it .subbttiltlton effect tuartld print laedIt xichllhh carr.a t Lost per thoublllltl
that Is :100% higher.

A.k (;ro.s IRating l'ollt is the percent of the ,Illouatloll In narket llbtellnllg to ia sta
tlio dulrig a tihle'period tiimes the numllber of ilanlonceelnents.

z "Telelislon At.ertlsilng Stakes Out New Turf for Futllre (irouth." Broadcasti g.
Noveimber 18, 1974. p. 22.

" St.atement b1 ldtlxard II. Sollmeckenl Vice Prebidlelnt. Corporate Planninlg, Goodeanr
Tire anlld Iubber Colnlpanll. Akrol. Ohlo, sulimarirzed Ill "Thle dollars bidth of atndertslbing
gets golilg-over Ill' Phoellx'." Ilrodetrlftriul, Malry 1:1. 1974. p. 4.

'\.eeordlilg to .idtltiuinl AAc'ns lte.search Depa.rtllelit. totail expelnditire.s .il radio
adhertlilng in 1973 here $1.7 billionl, hille local radio adnertisilg expellttiures were
$1.2 billion.

r'l;,bed oil advertibing eXlenlditure figures bsliplled b1). AItcitislngy Age's Iteaearchl
Department.
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uncertainty about markets, the size of companies' advertising budgets, etc. If,
on the basis of all such considerations, an advertiser feels that a gi\ en medium
is the most desirable for him, he will uormall3 stick %iith t hat mediuml even if the
medium's advertising rates rise.

For all these reasons, a small--1% maximum-increase in radio advertising
rates to cover a performance fee paid. jerformerb and recording companieb is not
likely to have an appreciable effect on advertising sales in thebe media and is
equally unlikely to promote substitution of other media. Broadcasters, if thly
clctcd to pass on the perforntance fee, could becornc simlply a colnduit for plai;,ig
the cost upon the adccrtiscrs. In effect, the broadcabterb could collect tlhc fee
from their advertisers and then tra.lsmit it to perfornmers and recording conl-
planies. The fee would simply pass through the bloadcabterbs hand without af-.
fecting their financial situation. The cost of thc fcc izould, in effect, bc paid by
advertisers icho are carrlntly bcliefiting at )Lo cot to tlhecsclLcs frown the talent
and lmoney iuested in recordings by perforfitcrs and rccordilng comlpanlis. Filr-
thermore, ab we shall next show, suclh a fee even i\ith a nominal ularkup 'by
broadcasters would represent no great burden for advertisers.

The proposed performance royalty would taLve a nlcgligible imlpact on conltstmle
product costs

We have showvn that it is equitable for radio stations who benelit directly
from the playing of recordings, to pay for the commnercial value they derive
from the use of other peoplh's propert) and creatility. It is equally equitable
for advertisers to do so. Advertisers benelit froul the fact that radio reaches a
vast audience. This audience 'pays", in a benle, for the free mnusic on radio by
listening to commercials. Advertisers bhouuld pay four the use of recordillngs that
attracts thib audience for their conlmercials. Artists alld recording collllpa;ieb
deserve comlpensbation for the indlipensable onltribution tllhe3 nake to the belling
of cars, cosmetics, and tile host of other plroducts advertised oil radio.

If broadcasting comrnpatics raisecd their adccrtisinlg i atl to cot cr a pclrforuluacc
fcc paid to artists and rcoi dinlg complttis, the imiipact oa a(dcritiscyl' budgets,
atdl utltiliatcly on product costs tsc wtld bc n.yligiblc. For example, the Ford Motor
Compilly, one of tile top ten ratdio adilertiberb ill the coulltry, .spent $13.!) million
on net'vork and spot radio :ad.s in 1973.' SIlplts.be, ab an illusbtration, Fod even
spent an equal additional amount oil local radio alb. Tllen itb. total expelnditres
for radio advertising ill 1973 lvould have been around $'Sb million. If tile ad-
vertising budget had to be increased by 1f t($20S,000) to cover tile pla,,s-thrllugh
of the lierformlanlce fee fronl radio broadcatterb. lllnd if Ford pas;ed thebe co.st on
to tile consuler, , the impact onll one of the roughly 2 million hichiles Fordl pro-
tluces every 3 ear would lie niinuiscule. Indeed, the impact of ailllNlarllup oni this

total taken by broadcabters i\ould albo be mlillilral. It ib far lore liklel. for thle
suml to simlily l e a)bsorbldl within Ford's operating bulldlget.

Simnilarly, tile Coca Cola Company, another naljor radio atd lertiser, sllent $8.3
million on nationall netlorkli and lnational lpot radio ads ill 1!)73.'" If Col,e sblpent
even anll equal, additional amoullt on lo al radio ads, itb total radio adhlertibilng
eXlpenles nlight applroximate $1i.6 niillionl. . 1A ; illcleas.e ill thebe cos.'stb IIuld
equal $.1((JO000. A\gail, it is most liel. thllat thi.s sbuln I oldi lni lost ill the costs of
Coke's doing sec eral billionl dldlarb Ii orth .of louibinesls eachll ear. IIoe vi er. if this
illcreal'e ldue to a pJerforallcllle lo03alt \were lass.,td forardlr(i th tle conlltliler ill a
general plrict illcreale, the lperforllilanee righlt'., bhlllre Itllll replre.ent a llillnute
0.0079rt)' increase ill lrices ($16;.000 diided l. ( C'oca Col,'., 1973 .;ales. of $2.1
billion). T'l'llis bn, splread out omer billiolls of bottlh. (,f Cokle, ioould lie ilnper-
velptible to eonsunlers and whllolesalers alike.

Il. sllort. the illtp(e t eOi S ttlc prod-lt (o.,sts of te pi rrst d ie fofr t it}il c fc(
for inrfornmr . a(d rc(o r dinthg Clonllpaslit. icwould .(a!r('tr Il bc pcrc ptiblc either to
advertisers or to collsulllers, {eVeil if tile lIew fee i ere lpa.lbed foriiarll fully. .\o
apprleciable effec t would be felt on0 consuImtilrr price's.

Tclceision statiolts should also pay for their use of sotlund rIcordings
Televisionl tatiltlb albso Illale ube of recorded mull.i. l)illticularl. as thllelll SolgS

and bIaclgrotnllmld uillbic for tlleir prgrlallnis. Althlalgh lludliclle, atlla3 le less CoIl-
.cioslls of the IlllubiC oil telel iioll tlan on ladito. telh i.i(nl' perfo;lniallce r'o, jlt3.
laIlll.nelts to compllosers and plublisherl actull all, xceedtdl tl.ho,e of radiio ill 11)73,

'.(ecording to '.\tlertiblng. larketilng Report. onl the 100 Top Natlolnal dvertisers,"
Ad c tiig .!lg. A.ugst 26. 174. 1914 . 27l . IFord plient $13.9 miadllon oin liet ork nnd bpOt
radllhi, zis hI 1973 anl(l hndl sales of $2: billion.

Ol Accordinlg to A.drcr/tisil .Ag1c'. Aug.llbt 26. 1974. p. 27ff. Cocn Cola spent $8.3 it ':,on
ol mnetwork and spot radio ads In 1973 anid hiad sales of $2.1 billion.
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the last year for which data are available. Total music license fees paid by tele-
vision exceed $41.5 million in that year. It is no doubt true that a higher propor-
tion of this total amount was for live performances than Nas true for radio;
nevertheless, use of recorded music is substantial.

Just as composers and publishing corporaticns are entitled to compensation for
the use of their' music on television, so artists and record makers are entitled to
compensation for the use of their copyrighted recordings. The performance royalty
prescribed in this bill would require television stations to pay only token sums to
recording companies and artists. Television stations with annual revenues of $1
to $4 million would pay only $750 a year, and stations with Ievenues over $4 mil-
lion would pay $1,500 a year. Total television payments, which would be divided
between artists and recording companies, would equal $429,000--less than one-
tenth of one percent of television station profits in 1973. (See Exhibit 7 below.)

Television is a highly profitable industry and would scarcely feel the pinprick
of such small performance royalties paid artists and record makers.

Total television Ire-tax profits rose 58% between 1967 and 1973.'2 (See Exhibit 8
on page 1 331.)

Television enjoys an unusually high profit level. In 1973, television's pre-tax
profits were 18.8% of its revenues."

Advertising dollars spent on television rose 54% between 1967 and 1973."' The
Com.uerce Department predicts that television revenues will grow about 9'% a
year between nor, and 1980. I

Unlike radio, television's growing revenues appear to be the result of increases
in its advertising prices rather than increases in the amount of time it sells,
largelj because available time is frequently sold out. Network television adver-
tising revenues rose 35% between 1967 and 1973, a period during which the cost
per minute of advertising on nighttime network TV rose 47C, and on daytime
network TV, rose 33%."

EXHIBIT 7

PERFORMANCE ROYALTY TV STATIONS WOULD PAY RECORDING COMPANIES AND ARTISTS UNDER
S. 1111-H.R. 5345

Total
Annual performance

performance royalty
Number of royalty per paid per

stations station year

Televisionstationswith revenuesof $,000,000 to$4,000,000 ............. 304 $750 $228, 000
Television stations with revenues over$4,000,000 ...................... 134 1,500 201,000

Total ....................... 438 ............ 429,000
Total 1973 pretax profits of television stations with annual revenues

above$25,000(excluding networks) .. ................-.... . . .. 622 .............. 468,800,000

Performance royalty as percent of pretax profits ............................ ............... O. 09

I TV stations with revenues over $1,000,000 have 93 percent of all TV station expenses and probably an even higher
percentage of TV station profits since 81 percent of the stations in this revenue category are profitable, whfie profits are
enjoyed by only 18 percent of the stations with revenues under $1,000,000.

Source: FCC, "TV Broadcast Financial Data-1973."

h0 According to the FCC's annual TV' Broadcasting Financial Data, television lpre-tax
profits rose from $414.6 million In 1967 to $653.1 million in 1973.

am FCC's annual reports on Broadcast Financial Data for TV.
"According to the Research Departllent of Advertising Age, telexislon advertising

revenues rose from $2.9 billion in 1967 to $4.5 billion In 1973.
we FCC's annual reports on Broadcast Financial Data for TV.
o According to the Researcll Department of Advertising Age, netlxork television reve

nues were $1.455 million In 1967 and $1,968 million ift 1973. Netw~ork ad price Indices
are from "1974-75 Cost Trends," Medin Decisions, August 1974, p. 45.
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EXHIBIT 8.-Televisionl reve.nues and pretax profits 1967-1973

Sources: FCC's annual report on TV Broadcast Financial Data.
Research department of Advertising Age.
Television's audience has been growing. Between 196S and 1973 tile audience

for nighttime network T\' grew S%% while the audiencle for daytime nets ork T'V
grei' 26%."7 Because of the growth in television audiences, televibion ad costs
per thousand viewers grew more slowly than did ad costs per minute. cost/1,000
viewers rose 12% for daytime network TV' and 20% for nighttime network TV'.6

Television profits are so high that the industry could absorb the entire per-
forinance royalty proposed in this bill, and its income stateL.ent would remain
virtually unchanged. If tclcvision paid the royalty cntircll owt of its profits, tele-
Visio1l stations ivith rerCenues above $25,000 wcould continue to enjoy a 22.7%
pre-tax ret0rn on sales. (The rate would merely ease from 22.76% to 22.74%.)"9

W"Broadcasting in 1975: Shipshape in a Shany Economy," 1roadca8tittg, January 13,
1975, p. 35.

os "1074-75 Cost Trends," Media Dccisfots, August 1974. p. 45.
o Television stations with annual revenues of $25,000 or more, had net revenues of

$2,059,847.000 and pre-tax profits of $468,S03.000 in 1973, according to the FCC's "TV
Broadcast Financial Data-1973" (August 1974).

57-786 0 - 76 - pt,2 -42



1332

If television stations should elect to pass the new royalty on to advertisers in
higher rates, the increase in rates would be so slight that it would be uinlikely
to affect television ad sales or to have any appreciable effect on advertisers'
budgets or on consumer prices.

The proposed royalty icill not affect comiposcrs and publishing. conpanics
No suggestion is currently being made that the performance fees radio and TV

broadcasting stations now pay to composers and publihiinig comrnpanieb bhould be
reduced if the stations should be required to begin paying performance fees to
performers and record makers. The new performance fee ANould Amnply increase
the total payments that stations already make for the use of recordings.

The performance fees paid composers and publishing companies have been
growing rapidly. Between 1963 and 1973, the performance fees collected by U.S.
composers and publishing companies nearly tripled, rising from $40.5 million to
$114.4 million. (See Exhibit 9 on the next page.) These performance royalties are
almost 4%c of broadcasters's revenues, and, as broadcasters' revenues have
grown, the royalties have escalated. The U.S. Commerce Department predicts
that both radio and television revenues will grow by about 9% a year between
now and 1980. TM Because the performance royalties earned by composers and
publishing companies are tied to revenues, these interested parties may be
expected to enjoy an expanding royalty base in the years to come.

EXHIBIT 9.--lncome to coplposers a.;l plublishers from recordings,
1973 versus 1963

[0ollar amounts in millionsl

Percent
increase,

1963 1973 1963-73

Estimated total performance fees paid U.S. composers and publishers.. $40.5 $114.4 +182
Estimated total copyright fees.........................44.5 117.1 +163
Estimated copyright fees paid by U.S. record companies............... 37.6 82.1 +118
Estimated copyright fees received by U.S. composers and publishers

from foreign record companies.. .................... 6.9 35.0 +413

Estimated total income received by U.S. publishers and composers
from both copyright and performance fees ................ ... 85.0 231.5 +172

Sources. 1963 figures are from the 1965 Clover report before the Subcommittee on Patents, Trademarks, and Copy-
rights of the Committee on the Judiciary, U.S. House of Representatives, 89th Congress, Ist Session. The 1973 figure
for mechanical fees paid by U.S. record companies was calculated from statistics supplied to RIAA by 34 record compa-
nies representing about 98 percent of the ,ndustry's sales. The actual 1973 mechanical fee payments reported by these
companies was $8L,400,000, but the figure for the entire industry is estimated to be $82,100,00 (80,400,000 divided by
96 percent). The 1973 figure on foreign mechanical fees was estimated from "8Bllboard" reports about sales abroad of
recordings of U.S. music. 1973 performance fees were calculated as follows. $37,500,000 in music license fees paid by
radio stations and networks (FCC figures), $47,800,00C in music license fees paid by TV stations and networks (FCC
figures), $19.400,000 In ASCAP receipts fromn. general and.background music, symphonic and concert music, and
royalties from foreign societies (ASCAP figures), $9,700,000 estimated BMI and SESAC receipts from these 3 sources
(estimated to be roughly half ASCAP receipts).

CONCLUSIONS; PERFORMANCE RIGHTS SHOULD BE GRANTED TO RECORD MAKERS AND
PERFORMERS

The general Copyright Revision Bill grants performance rights to every
performable copyrighted work except sound recordings.

Both record makers and ptrformers mnake a major creative contribution to
recordings and their creative contribution merits full cop)yright protection.

Almost every other Western nation pays perftrmance royalties to performers
and record companies.

Broadcasters should pay performeIs and record makers for the commercial
value they extract from sound recordings.

The b.oadcasting industry enjoys high profits, in part because of its use of
recordings at little cost, and the industry could pay the small performance
royalty proposed without seriously impairing its profitability.

Because they do not now make such payment, advertisers, in turn, are in-
directly benefiting from music programming on radio and television at rates

7 OU.S. Department of Commerce figures cited in "Government Report Plots Good
Growth Througlh 1.980 for Radio, TV, Cable," Broadcasting, November 11, 1974, p. 48.
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which do not reflect the true costs of the talent and money invested in recordings
by performers and record companies.

The profit position of the broadcasting corporations could be preserved by
passing forward the costs of the proposed new performance royalty to their
advertisers ;~ho are the ultimate beneficiaries, without decreasing the attrac-
tiveness of the media.

If advertisers in turn passed on the costs of a performance royalty to the
consumer, the impact would be imperceptible.

Mr. GORTIiOV. It is a traditional copyright concept that one who
uses another's creative work for profit must pay the creator of that
work.

A sound recording is a copyrightable, creative work. It is the prod-
uct of the creative efforts of vocalists, musicians, composers, and
recording companies. Under the 1909 copyright law, only the
publisher/'con.poser is paid a performance royalty when a broadcaster
plays a record containing that.composer's tune. The rest of the crea-
tive team, however, that is, the performing artists and recording' com-
pany, are paid nothing when the product of their creativity--that is,
the sound recording itself-is used for gain by another.

This makes no sense. Congress has already recognized on two sepa-
rate occasions-once in 1971 and again in 19 71-that the sound record-
ing does bear all the elements of a copyrightable product. Yet, as the
general revision bill now stands, the sound recording is the only copy-
righted creative work for which a royalty will not be :aid whenl it is
peformed by others.

Significantly, the revision bill-does grant new performance royalties
to broadcasters from cable TV. And the bill grants new performance
royalties to conlposerb when sound recordings tareplayed by jukeboxes.
The performing artists and recording companies deserve to be in-
cluded too, and for the very same reasons.

Ironically, our strongest allies in advocating this principle to Con-
gress are the very same broadcasters wvho oppose this legislation.

Only last month, broadcasting spokesmen appeared before this sub-
comnlittee to support this sane principle. The broadcaster. seek ipay-
menlts' from cable telev ision whene er cable uses broadcasters' copy-
righted program material for profit.

Ona of the Lroadcaster represe:ntatives testified: "It is unreasonable
and unfair to let the cable industry ride on our backs, as it were, to
take our product, resell it, and not pay us a dime. That offends my
sense of the way things ought to work in America." So spoke the
broadcaster.

We of the recording industry maintain that it is likewise unreason-
able anld unfair to let the broadcasting industry ride on our backs, as
it were, to take our product, resll it, and not pay us a dime.

Broadcasters expect payment whllen their copyrighted programs are
i ed for another's profit. So do we. Broadcasters aggressively seek
copyright payments when they take risks and niake investments. 5We
do, too. And the recording industry, like the broadcasting industry,
want. eq ';table payment wvhen its product is used, by b broadcasters to
buDId audiences sell commercial time, and build statior equity values.

When it is in. their economic interest, the broadcasters support the
principle of rewarding creators. W5hen it is not in their economic
interest, the broadcasters oppose it, as they do now. This is neither
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logical nor fair. We respectfully suggest that Congress not allow the
broadcasters to have it both ways.

The broadcasters will tell you that they should not have to pay a
performance royalty, because aiqiplay helps sell records. They will
remind you that record companies actively seek airplay of new record-
ings. As you may know, a few record promoters may not have used
good sense in seeking airplay, and may have been in violation of the
law. Their alleged misdeeds, however, are certainly not representative
of the business behavior of the thousands of persons in the recording
industry.

Certainly, record companies do seek airplay on new recordings, so
the broadcaster argument may sound good. It is a hollow and deceptive
argulnent, however, if you examine all the facts that I now offer.

Fact No. 1.-Radio btations do not use recordings for their program-
ing to do record companies a favor. They use recordings because that
is the best way, in their judgment-in their judgment-to build audi-
ences, advertisers, profits, and station equity.

Fact No. 2.-Sound recordings are the mainstay of most radio pro-
graming. M3ore than 75 percent of radio program time is devoted to
recordings.

Fact No. 3.-Most recordings get zero sales benefit from airplay.
The vast majority of recordings never get airplay at all. A "Top Hits"
radio station usually adds only five or six new songs a week to its play
list-out of more than 900 new recorded tunes released wveekly.

Fact No. 4.-M-5ore than 7 5 percent of all recordings released fail to
recover their costs. Only about 6 percent make any real profits, and
they must carry the load for all the rest. Classical recordings fare even
worse. Over 95 percent of classics lose money.

Fact No. 5.-Solne 56 percent of all recordings played on the radio
are older recordings whicll do little or nothing to generate Inore record
sales, tllough they help radio:s own goals.

Fact No. 6.--Although recording companies want their new product
airplayed, they certainly are not out for a free ride. Recording com-
panies today are anlong the major purchasers of commercial advertis-
ing over radio and TV. In 1972, for examlple, recording comllpanies paid
out to radio stations over $32 million for commercial advertising. And
in 1974, the recording industry spent nearly $65 million for television
advertising. By way of contrast, the estinmated annual yield to record-
ing companies from performance royalties would be about $5 million,
even less than that in early stages.

Fact No. 7.-Broadcasters pay for virtually every other form of pro-
graming they employ, except for sound recordings. That includes news
services, dramatic shows, disc jockeys, personalities, sports shows,
game sllows, syndicated features, weatller; commentators, financial and
business services. Yet, they pay nothing for the recordings which fur-
nish 75 percent of tneir programing.

MIr. K.%STFN.N1£EIER. IMr. Gortikov, you have exceeded 5 our 6-minute
,allocation anl',appareintly you do have a long statement which will take
many, many, m y nore minutes to complete. So I-

Mr. Gonrirov. Sir, I wasn't aware of the 6-lninute allocation. I have
about 11 minutes in my presentation.

Mr. KASTENMrEIER. 1'111 sorry. W;hoevr is coordinating this on your
side apparently is not on the job.
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MIr. GORTIKOV. And I also, if I may
Mr. K.ASTESLmEIER. Let me indicate this. MIy counsel has been in touch

with Mr. Fitzpatrick. I think it is understood that you are allotted
30 ninutes as a panel. Tile following allocation of timle is indicated:
Mr. Sanford IWolff, 15 minutes; Mr. Stanley Gortikov, 6 minutes;
Robert McGlotten, or anyone else for the purlpose of a presentation or
statement by the AFL-CIO, 3 minutes; IMr. HIightower, 3 minutes;
and Mr. Bikel, 3 minutes, totaling 30 minutes. If you are Inot well co-
ordinated, for that I am sorry.

I make that announcement for the other side, too, the allocation of
time so that you can measule your statements accordingly.

Is there someone there on the panel whllo desires to make a presenta-
tion ? Is Mr. MIcGlotten here this morning?

Mlr. GOLODsNE. NO; he is not, Mr. Chairman, and I will be happy to
submit the statement for the AFL-CIO.

3Mr. IASTENSMEIER. Would you do so.
iMr. WOL.FF. Mr. Chairman, is it out of order for me to suggest that

perhaps I lihad not utilized my entire 15 minutes? I don't believe I did.
Perhaps MUr. Gortikov could utilize them.

MIr. KASTEN-MEIER. All I know is that you were alloted 15 minutes,
3Ir. Wolff, and I am not sure whether you consumed all 15 minutes.
Perhaps counsel could tell me?

MIr. Fucris. It was close to that.
3Mr. WOLFF. Sorry. If it was out of order, please forgive me.
MIr. KASTENMEI.UER. Do you wish to read the statement from-
Mr. GOLODN .n. NO, Mr. Chairman. To save time I have tried to

merely hit the llighlights. You have a letter from MJr. Andrew Bie-
miller, legislative director of the AFL-CIO, who unfortunately is
committed to appear before another committee at this time and, re-
grets that he can't be here personally.

iMr. KASTE}N.mIE:ER. Without objection, that letter will be received.
Mr. GOLODNER. If I can do that, Mr. Chairman, I think it will save

time.
Mir. IKASTENI3EIER. And the Chair will observe that the letter-the

basic point of the letter is that the AFL-CIO strongly supp- tk ef-
forts of Iicrica's perfollling artists to achicve, tllrougl ou . .)ny-
riglht lawvs, proper recognition of the inllllense contributions they make.

[Tho material referred to above follows:]
:A'mIERICAN FEDERATION Or LABOR

AND CONGRESS OF INDUSTRIAL ORGANIZATIONS,
]Vash ington, D.C., July 22, 1975.

Hon. ROBERT W. KASTENIMEIER,
Chairman, Subconmmittcc on Courts, Civil Libertics, and thc Admlinistration of

Jlustice, Commnittee onl the Jtldiciary, U.S. Iloltsc of Rlcprcscntativcs, Wash-
ingrton, D.C.

DFAIR CONGRESShlAN KASTENMEIER: The AlFIC T C strongly supports the ef-
forts of America's performing artists to achiexe, through our copyright laws,
proper recognition of the immense contributions they mniake to the culture of
our nation and the profits of those xlho utilize their recorded work for comnler-
cial exploitation. The basic principles underlying II.R. 5345, if embodied in II.R.
2223, iould provide such recognition and Nxe urge this committee to amend
H.R. 2223 accordingly.

, The legal, moral and economic arguments martinaled by these artists and
their unions have been ,ell documented in extensive hearings conducted dur-
ing the last decade by this committee and by its counterpart in the Senate.
Indeed, in its 1966 report, this subcommittee specifically noted the arguments
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of the.American Federation of Musicians and others in behalf of the performers'
righ6s to remuneration from the exploitation of their sound recordings and
commented that "tllere was little direct response to these arguments'. There
can be even less of a valid response today.

The Congress and the courts have now clearly established that a sound re-
cording can be the subject of copyright protection. Expert testimony from some
of the world's leading artists, the ,National Endowment for the Arts, and the
Register of Col 'rights support the contention that the artist is, indeed, a crea-
tor or "author" of such recordings and, as such, is entitled to tile consideration
provided for in the Constitution;

And, in recent months, even the broadcast industry has echoed the artist's
arguments for eqiulty, though it appropriates them solely for its own interests.

On July 8, Mr. Arthur Taylor, President of CBJS, told the Senate Subcommittee
on Antitrust and Mlonopoly that he was "concerned" about cable television
"because it operates outside the copyright structure, profiting from attractions
of' free television, but not paying for them". Similarly, America's performing
artists and their unions are concerned that the broadcasters and their advertis-
ing sponsors, juke box operators and background music organizations are profit-
ing from the commercial use of recordings but are not paying appropriately
for them. Mr. Taylor also told the Senate Committee that 85%' of nhat cable
television provides its viewers is what is received at no cost from the broadcast-
ers. Because of this, he labeled CAT\' "a parasitic medium". Similarly, 75c/% of
radio programming consists of recordings without Ijaymient to tllhobe hllo made
the recorded works possible and this praetice, too, Inust be condemned.

H.R. 2223 addressed the problem of the broadcaster vis-a-vis CATV while
it ignores the comparable problems of the recording artist. Such a discrinina-
tory approach is inexplicable and is a serious flaw in the legislation.

The overwhelming number of performiers who make possible the recorded
,works we enjoy and take for granted almost every,-day of our lives are not
famous and wealthy. Quite the contrary, they pursue professions that are
among the lowest paid and highly unemployed in the country. According to the
1970 census, America's musicians earned a medial) annual income of $4,66i. The
unions representing these professional people indicate that more than bO$o of
their membership is generally unemployed. Only the few, very famous stars
achieve notoriety and economic security while the thousandb of supporting
artists who contribute so much to a recorded performance remain unknown and
confront an uncertain future. In part, the severe unemployniniit they face can
be attributed to the fact that their own recordings have been used to displace
thlem from broadcasting, cafes, restaurants, and other places where their work is
'employed but, thanks to recordings, they, themselves, are not.

While the right to royalties being discussed here willnot create new job opptlr-
tunties, it will insure that these people are justly rewarded for their labor and
encouraged to continue in their creative professions.

The record buyer, too, would benlefit. At p)resent, almost the entire cost for
developing, producing and distributing recorded prograslb, as xell aIs pa3ing
the artists, is borne by the millions of indixiduals who buy records for .their
own personlal enjoymeat. The broadcaster, who turns around and bells tebse
programs for profit, and the commercial slponsor, who uoes tleIn a.s a vehllicle to
promote his blisincz, contribute no more, and bometimes less, thanl the individual
Constumer.

We believe this current practice is uot only unfair to tlhe artist, hllo is offered
no compensation from the profits earned by his labor, but unfair, las Aell. to
th' average record buyer, who now bears the total cost of anlking recorded
programs.

We have discovered that it comes as a surprise to most people that the per-
formners receive absolutely nothing from the profitable uses made by broadcabter
juke box operators and other purveyors of their recorded wolk. It is in-
conceivable to many of them that anyolle should be permitted to profit from the
work of others without making some ormn of payment. Thlley are shoclked to
learn that not olle dime of the many millions spent by comlercial adverti.,ers,
juke'box platrons and office buflding inalagelnents to provide musical programl-
milng is received by the artists who make the music possible.

Jn a resolution adopted by tile Sth Constitutionla} Conventionlo f tile AFL-'CIO,
it was pointed out that "through t;. media of films, television alnd recordings, ,
the art of the l)erformer can now be carried to huge nlasses of people. There is
a danger that the middle men-those who control the media-- ill reap all of the
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profits and the performers will see little, if anything, of the rewards for bene-
fitting such vast audiences. Such a situation must not be allowed to occur. Despite
the profound advances which have been made in technology and the changes
which they herald, our government has been shockingly lax in bringing tile laws
of copyright into tune with the times." Therefore, the, convention endorsed
proposals then lending before Congress "which would assure the right of the-
performing artist to compensation for the broadcast ald commercial exploita-
tion of his recorded work. We believe this is fair", the convention said, "we
believe this is just and must not be denied."

In 1966, this subcommittee put off a decision regarding the performance rights
question saying, in its report, that it did not foreclose "the poussibility of a full
consideration of the problem by a future Congress."

Today, five Congresses later, Amlerica's recording artists are again petitioning
for the redress of a very serious grievance. They have xaited long enough.

Tile AFL-CIO firmly believes their request is justified and cannot be avoided
any longer if the Congress truly intends to bring 'the nation's copyright laws
into tune with the times.

Sincerely,
ANDREW BIEMILLER,

Director, Legislative Department.

Mr. KASTENmEIER. Then as a panel you have 9 minutcs remaining.
Nowv, Mr. Hightower has 3 minutes, Mr. Bikel 3 minutes, and Alr.
Gortikov, if you prefer that he continue to summarize his statement,
because he has not concluded, that is acceptable.

Mr. WOLFF. Well, I certainly would like to hear from Mhr. Bikel,
but if tilere are 3 minutes of Mr. Biemiller's or AMr. tlightower's
statements, it seems to me there are another 3 minutes left, and I woutl
hope that MIr. Gortikov could be given that opportunity to ltilize
the 3 minutes and summarize the balance of his statement.

Mr. KASTENMIEIER. All right.
Mr. WOLFf. Thank you velry much.
Mr. GoR'TIlov. OK. To continue, so only some recordings played over

the air benefit performers and companies. But all recordings played
over the air benefit the broadcasters.

But tlhe performance royalty princil)le in the copyrlighlt law is not
,conditioned on who benefits from what. If the principle is valid thlt
one should be compensated for the comllnercial exploitatioll of his
creative product, then the musicians, rocalists, and the recording coitl-
pany are entitled to a performance royalty.

Broadcasters may suggest that tllhey cannot afford to pay a perform-
ance royalty. Or tllat the fee,scllheule would hurt smaller stations.

The radio alnd televisionl industries are growilng and pIloslpeIous.
'Their levenues, ,profits, an(l equity vanliies over tile years all have been
increasing.

The fee schedule establisl. .l in this legislation is quite modest when
you renmember that 7) percent of radio progral'liling is bas.ued o01 sounmd
recordings:

1. IlRaio stations with net advertising revenues of $25,000 a year
would pay notlling-or below.

2. Radio stations with revenles l)etween $:25,000 and $100,000 would
pay $250 a year, or al)oltt 75r enlts a day.

3. Stationls between $100.0(00 to $:0Q0,000 wouldl pay only $7J50, or
about. $2 a1 day.

4. Stations 'with revenues of mor-e thllai $200,000 would pay a Illaxi-
llllul of 1 percent of their ainuliael net incolime fi'oii adl\ trttisers., or some

lesser percenltag( based on tlleir actual uallge of recordings.
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Under this fee schedule, 62 percent of all radio stations would pay
either nothing, or token fees, ranging from 75 cents to $2 a day. Knd
38 percent of stations would pay a performance fee of up to 1 percent.
This 1 percent is a small sunl indeed compared with the 3.7 percent
that the radio stations voluntarily agree to pay publishers and com-
posers through ASCAP, BMI, and SESAC.

Remember, too-and this is a critical statement--that if , statioin
considers its fee to be unfair, that station has furll discretion as to what
it broadcasts. It need not play any records. It has the unilateral right
to turn to any other form of programing of its choice.

We are here to ask you to make this Tegislation part of the general
copyright revision bill. That is where it was previously. That is where
it belongs. As the Senate Judiciary Commnittee said last year, there is
"no justification for not resolvh-ing this issue on the merits at the present
time. All relevant and necessary information is available."

I think I have hit.my 3 minutes, Mr. Chairman. I have more com-
ments, but they are contained in my submission.

Mr. KAsTENMrEIER. Thank you.
Mr. DRINAN. Mr. Chairman, one question to clarify what is really

in issue here, if I may.
Mr. ICASTENMNEIER. The gentleman from Massachusetts.
Mr. DRINAN. Later oi~ tle president of the National Association of

Broadcasters says they are being asked now to give an additional 1
percent and he states they already pay 3.5 percent to SESAC and
ASCAP. What is the 1 percent? One percent of net? One percent of
gross? Or how does that 1 percent come out that you mention here
Pay the full performance fee of up to 1 percent?"

Mr. GonrKov. OK. It is 1 percent of net advertising revenues and
it is in addition to the 3.5 percent they are currently paying to com-
posers or publishers. So the 1 percent is but a modicum of the amount
paid for the music. And it is a separate payment we are requesting in
behalf of vocalists, musicians, and recording companies.

Mr. DRINAN. If 38 percent of the stations would have to pay that.
how much does that come to total ?

Mr. GORTIIOV. We estimate if the full yield is made under that
schedule, there would be about $10 million per year that would be
shared by the vocalists, musicians, and recording companies.

Mr. DRINAN. In addition to what they pay AS CAP?
Mr. GonTIxOV. In addition to w;hat they pay composers and

publishers.
Mr. DRINAN. What does ASCAP and BMI say abc t that?
Mr. GonTmIov. They stand silent on it.
Mr. DRINAN. Thank you, Mr. Chairman. That is all I want to know.
Mr. KASTENMEIER. r. .ightower.
Mr. HlGHTOWER. Mr. Chairman, I have prepared a statement. If

there was ito objection, I would like to have it presented for the record
of the hearings, and I will just make my comments brief.

My name is John HIightovwer. 'I am chairman-
Mr. KIsTENrEIER. Mr. Hightower, we have an editorial statement

from you,'blot this is not the statement.
Mr. HIaGIHrowER. That is not the cmplete statement. That is part

of the statement for the record.
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Mr. KASTENrEER. Oh, yes. We have it here. Without objection your
statement in its entirety will be received and made part of the record.
We recognize yourfoi whatever comments you want to make.

Mr. HIG- TOW.ER. Thank you. My name is John Hightower. I am
chairman for Advocates for the Arts which is a group of 4,000 citizens
throughout the United States concerned about the artistic life of the
country. It functions as a program of Associated Councils of the Arts,
which is an organization representing individuals, professional in-
dividuals, and art organizations including all of the State arts agencies
and commissions throughout the country. ,

I want to urge that the subcommittee consider and include H.R.
5345 into, and make it a provision of, the comprehensive revision that
is the subject of H.R. 2223.

I think probably the most compelling argument I can present was
provided by the person I sat next to A the plane from Albany this
morning. It lhppened that he is a c .ilposer of popular ballads, and
when I told him why I was conling to Washington today, he said I cer-
tainly hope that provision is passed. As a composer, I would give any-
thing if Barbra Streisand or James. Taylor would perform one of my
compositions.

The tradition has, of course, always been that the composer benefits
whenever a work is used commercially.

The second point that I want to make is the fact that most of the
debate this morning seems to center on the broadcasting industry as the
opposition, but I would just like to point out for the record that juke-
box operators and background music merchantsialso have a free ride, if
you will, whenever work is performed by an interpretive artist com-
mercially.

A.nd finally, to summarize, I just want to say that the consequences
of the new copyright law for the artistic life of the country are indeed
profound and there is certainly an urgent need for Congress through a
revised copyright law which hopefully will include a performance
royalty for interpretive artists as well as creative artists to encourage
artistic talent and to provide value for its expression through the
legal protection and economic incentives of H.R. 5345.

Thank you very much, Mr. Chairman.
Mr. KAsTENEmrER. Thank you, Mr. Hightower.
[The prepared statement of John Hightower follows :]

STATEMENT OF JOIIN HIIGHTOWER, CHIAIRMAN, ADVOCATES FOR TIIE AInTS

Chairman Kastenmeier, members of the committee:
My name is John IIightower. I am chairman of Advocates for the Arts, a

group of 4,u W-ceitivzn throughout the country concerned about the artistic life
of the United States. By d2'Pnitixn our concern includes the rights and role in
our society of artists -the source of the arts. Advocates fur the Arts is a program
of Associated Councils of the Arts, the national serv;,e organization for state
and community arts councils, it has a professional mnlnbershilp of 900 organlliza-
tions and individuals including all of the nation's state arts agencies, and com-
missions. I

I am grateful for this opportunity to present our views on II.R. 5345 currently
before the House and S. 1111 In the Senate, both of which may eventually be
considered amendments to the omnibus copyright bills, H.R. 2223 and S. 22.

The "performance royalty" that is the subject of H.R. 5345 and S. 1111 would
compensate both the originator of a work and the interpreter of that work when
any material is presented for commercial use on recordings, juke-boxes, radio,
television, motiu,. pictures, background music-in all media. This provision would
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correct an omission that is now present in the comprehensive copyright legis-
lation that will, we hope, be passed by the 94th Congress.

It would be cruelly ironic if the extensive and long-awaited revision of the 1909
Act were resolved in favor of those individuals and organizationb who use cre.
ative material for commercial gain and yet simultaneously left out those indi-
viduals who make a creative contribution to artistic material. Clearly it was
creativity that the Constitution was specifically trying to protect and encourage
when it gave to Congress in 1789 the power "... to promote the Progress of
Science and useful Arts, by securing for limited Times to Authors and Inventors
the exclusive Right to their respective Writings and Discoveries

WHY THE PE;FORMANCE ROYALTY IS IMPOBTANT

The arguments for passing a performance royalty are uncomplicated, but, as
always subject to nilsinterpretation and self-interest.

Less than 20% of all recorded works are successful-which means they earn
more than the'y cost to record. The other 80%, stimulate the growth and expan-
sion not only of the recording industry, but of the nation's artistic life as well.
Recording companies have one source of support-the individual consumfler. Under
current practices, those who benefit most froml the recording indubtryb develop-
ment are broadcasters and juke-box owners who pay the least for these benefits
which yield them profit.

The debate c-.in be clouded by tales of extraordinary sales of pop records and
astronomical incomes of the latest and hottest rock group. 'l'hebe are momentary
winners in the royalty sweepstakes. The consistent loser, however, is the con-
sumer who buys individual recordings, for it is currently up to the consumer to
bear the entire cobt of the recording industry-including a performance royalty
for interpretive artists while broadcasters, back-groull music merchants, and
juke-box chains pay nothing.

Regardless of the fleeting popularity of most of our so-called popular artists,
the income of pianists, violinists, singers, concert performers, dancers, opera
companies, theater groups, and symphony orchestras is also affected. These LatA
ists and arts organizations should be comlpenated alkug with, the :olllpuser and
author every time a work in vhichl they have a part is used commercially.

As Erich Leinsdorf, conductor of the Bosto Symphllonylly Orchest.a, stated in
his testimony for the Senate Copyright heatings in 1967, "When the artist per-
forms twice in live performance, lie is palid twice. If ou perform six times, you
are paid six times; but uith a recorded performance my work can be 'exhibited'
as often as the station likes-and the cost to the radio btation uill be the samle,
nothing. There is something wrong about this, there is no doubt about it.

". . . Radio stations will play recordings time and time again over many, many
years, long after it is possible to buy that reco. ling in a music shop. For the
composer and the publisher this is not a problem as tlhe continue to benefit froml
fees. But the performer gets nothing, even though in most instances it is the
performers . .. who create the demand.

"And do not forget that . . . all sorts of music performers, particularly sing-
ers, have a limited time in their careers. One problem prevailing i ith singers . ..
is that they have no way of depreciating thelmselves In the tax structure. It is not
fair for others to be making a profit from performers' ta!cvlts long after the per-
formers stop receiving any income "

The incorporation of S. 1111 and TI.R. 5345 into S. 22 and H.R. 2223 respectively
would also allow United States copyright law to conform with the performance
royalty clause of most other nations in the Western world.

I also urge that one more glaring inequity be corrected by tle Committee. At
the present time publio broadcasters-radio and television alikel-do not com-.
plensati composers whlleneer na work is lperformed. To colllpoulld this illjustict
technicians, mlusicians, admlil:strators, anll others inrvolhed in the o)eration of

lublic broadcasting are comlpensated. Only the composer-tlle creatihe source
of nmaterial-L not. The irony is extended even further as the result of a recent
contract with the U.S.S.R. ill which the Soviet Unionl is required to comlpens.ate
any comnloser whose work is broadcast in Russial.

On belhlf of Advocates for the Arts, I strongly urge the passage of S. 1111
in the Senate and H.R. 5345 ill the House.

The consequences of a new copyright law for the artistic !!if of the country
are profound. There is an urgent need-for Congress, through a revised copyright

&I



1341

law, to encourage creative talent and to provide value for its expression through
legal protectionfand economic incentive.

Mr. KASTENMEIER. The Chair would like to greet the distinguished
American actor and artist and musician, asl old friend of mlan'y of us
in Wisconsil, 'Mr. Theo Bikel.

M{r. BIKEL. Thank you, 31Mr. Chairman. I hope 30 seconds were left
over fronl John Hightower that I call grab in passing.

I, too, have a full statement which you have for the record.
BMr. KASTENMEIEIR. Without objection that will be received for the

record. [See p. 1352.]
Mr. BIKEL. I will try to paraphrase and be brief.
gMr. Chairman, I appear here today not only as president of Actor's

Eqtuity Association, but also as an individual performing artist who,
I hope, has more than a passing acquaintance with thll problems and
goals of tile American recording artists. F'rankly, ve are appalled
that II.R. 2223, which is heralded as an effort to update the 1909 copy-
rigllt laws, ignores the impact of the recording on the performillg or
interpretive artist. When the present basic code was established in
1909 anld debated, the work of the perforlllilg artist hladl not chaliged
in its ebsentials. Tile per'former would weave the magic of his unique
talent: when lie wished, where lie wished, for wholllever lie wished.
His art, because it could not then be reduced to a tangible form,
could not be stolen, could nlot be abused, distorted, oi exploited by
others.

Now, the advent of the pllc-t graph record and of radio changed all
that. The nature of the perforlller's performallce is no longer
ephemeral. It is sollletl;illg tangible, durable, call be repeated over
and over again, and canll e\el outlive the performer who originlated it.

I would like you to underlstand, gentlemel, tllat the work, thll
renderlig of the perforilllice is not a recreative oc reproductive act,
but a creative act in itself, a work of art which is unique witll every
performer-. It is so unique that it may never even occurl again when
attemllpted by. the same performer. And tlat its uniquelless has been
acknowledged far and wide.

);a, ,the broadcasters alld others who profit fron tlle work of the
performers say that is not-the pel;formller is not a creator of anything
anld I am amazed, too, with my colleague, Mr. Wolff. that they have
thle gall to comlle before you and ask you to disbelieve your own cars,
to tell you. for exammple, tllath imy relllering of a folk ballad .is totally
inllistillguishabl froll tllhat qof Arlo Guthrie or HIarry Belafonte or
anybody else, for that matter.

Tile broadcasters do not take into aodsideratio na:d seemll to have
great disregat:d for thle thiousaiids and tliousamids-of job olpportullities
lost by innumllerable unlllown but talented Amllerican singers and
nusiciallns.

I find another aspect to be terribly ironic. the developmelit of ov.
ernllient progi , . oni State, local, and IFederal le els to employ mnusi-
cialns anld .lhngt. to repllacee itll governlmlllet fullndl thll .,l)olrtuliitics
denied to artists hllo hate lost theml because of the teclmological
advances tllat have been made. '
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Now, the Congress on the one hand creates and supports programs
for the arts and the artists and then effectively prevents them from
sharing in the huge profits bt "g made by others on his works.

I am not opposed to technological change. I am pleased that so many
Americans can enjoy it, but I do resent it when somebody makes a
profit, a very good one, without so much as a token payment.

Another inconsistency which may interest you as members of the
Judiciary Committee is that .H.R. 2223 faces up to the author's prob-
lem regarding the duplicating machine, even treats the broadcaster's
problem regarding cable.

Why, then, should it persist in ignoring the performing artist's prob-
lem. created by technological changes which weren't even invented be-
fore-which were invented long before cable and Xerox came on the
scene. The bill would limit the copying of the printed word. but it
perpetuates the practice of permitting the free copying of a perform-
er's work over and over again for the profit of others.

This is inconsistent, it is wrong, and the reluctance of the Congress
to face up to it is wrong.

I have just returned from Europe where I attended a conference
on performance problems. I brought with me some papers which I
have not had a chance to duplicate. I would like to enter them for the
rec6rd. They are a general survey of the legal protection of performers
in other countries. It is a little humbling to see that Alrgentina, Austria,.
Ireland, and Paraguay have protections we haven t dreamed of in
terms of the very protection we are seeking here, and I would like to
enter this for th, record.

Mr. IASTEN,%rEIER. Without objection that will be received.
Mr. BIKER. Thank you.
[The material referred to above follows :]

PERFORMERS' PARTICIPATION IN THE REVENUE ACCRUING FROM THE BROADCASTING OF SOUND RECORDINGS
IN EUROPE

Legal rights to
remuneration for Performers'
broadcasting of shara

Countries sound recordings Collection and distribution (percent) Performers' entitlement

Austria ............ Producers/ LSG representing producers 50 LSG. members and per-
performers. and performers. formers ,in other Rome

convention countries.
Belgium ............. No rights .......... National Group of IFPI ... 25 Reserved since 1966 pending

'settlement of dispute
under FIM agreement.

Denmark ............. Producers/ GRAMEX representing pro- 50 GRAMEX members and per-
performers. ducers and performers, formers in other Rome

convention countries.
Finland ................ do ...... .. Finnish GRAMEX repre- 50 Finnish:GRAMEX members.

senting producers and
performners.

France .............. No rights .......... National Group of IFPI ..... 25 Reserved 1960-74 as a
result of refusal by ORTF
to designate performers
entitled.

Germany ............. Producers/ GVL representing producers 50 GVL members and per-
performers. and performers. formers In other Rome

convention countries.
Ireland ............ Producers .......... PPL (Ireland) representing 25 FIM union/irish Transport

producers. and Generil Workers'
Union.

Isral... .............. do... ........ National Group of IFPI..... 25 FIM union.
Italy .. ............ Prod6,ers/ National Group of IFPI ..... 50 FIM unions.

perfo mers.
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PERFORMERS' PARTICIP,,...N IN REVENUE ACCRUING FROM THE PUBLIC PERFORMANCE OF SOUND
RECORDINGS IN EUROPE

Legal rights to
remuneration for Performers'
public performance share

Countries sound recordings Collection and distribution (percent) Performers' entitlement

Austria .....- .... Producers/ Collection by Austro- ........... 50 LSG members and perform-
performers. Mechana on behalf of ers in other Rome con-

producers and perform- vention countries.
ers; distribution by LSG.

Denmark ............... do............. Collection by KODA on be- .......... 50 GRAMEX members and per-
half of producers and foimers in other Rome

performers; distribution convention countries.
by GRAMEX.

Ftnland -............ No rights ........... National group of IFPI col . ......... Nil None.
lects and distributes rev-
enue from copying of
sound recordings for use
by telephone service.

France .............-.... do ........... SACEM collects and the .......... 25 Performers under contract
national group of IFPI. to French record pro-
distributes revenue'from ducers.
copying of sound record-
ings for provision of
background music.

Germany ..-....... Producers/ Collection by GEMA on ........... 64 GVL members and perform-
performers. behalf of producers and ers in other Rome con-

performers; distribution vention countries.
by GVL.

Ireland .......-.... Producers ......... No collection of public per- .......... Nil None.
formance revenue to
date.

Isrol .................... do .... do ........................ do ...... Do.
Italy ............. Producers/ No collection of public par- .........50 Italian performers and per-

performers. formance revenue to formers in other Rome
date, SIAE has agreed to convention countries.
start collecting on behalf
of producers and per-
formers.

Norway ............. Producers/ Public performance users ...........80 Norwegian performers.
performers. pay direct into fund.

Spain ........-...... Producers .......... Collection by SGAE on be- .0.........10 FIM union.
half of producers; dis-
tribution by national
group of IFPI.

Switzerland .....-.... No rights ........... Collection by Mechanlizenz ........... 25 SIG representing Swiss per-
of.evenue from the copy- formers.
ing of sound recordings
for certain purposes on
behalf of producers; dis-
tribution by national
group of IfP1.

United Kingdom... Producers PPL collects on behalf of........321 FIM union/individual per-
producers, and distrib- formers under contract to
utes to producers and PFL members.
performers.

PERFORMERS PARTICIPATION IN REMSUNERATION ACCRUINo FROM THE BROADCASTI'NG
AND PUBLIC PERFORMANCE OF SOUND RECORDINGS IN FUROPE

When considering the extent to whichl performers participate in the revenue
accruing from performing rights, it may be useful to know i distinction between
countries where the individual performers have a specific right to reronie:ation
and other countries where, although they have no legal rights, perltrmers do
participate on the basis of voluntary sharing arrangements.

The Annexes attached hereto contain information in chart form relating to
performing rights; amount of remuneration, how it is collected iand distributed,
and the extent to. which performers participate in such remuneration.

L. VOLUNTARY SHARING ARRANGEMENTS

Performers participate on the basis of such arrangements in the United King-
dom and Spain, as vell as in other Eurupean countries under the FI.I/IFPI
Agreement, 1954.
1. United Kingdom

Phonographic Performance Limited (PPL) is the organization set up by the
Cnited. Kingdom record industry to collect and distribute all broadcasting and



public performance revenue on behalf of its member companies. As a result
of a long-standing agreement with the Mlusicians' Union, the producers make
voluntary payments to the pjerformers amounting to 3 2"H% of the broadcasting
and public performance revenue:

(i) individual performers under contract with UK record companies, mem-
bers of PPL, receive 200% of the sunms received from broadcasting and public
performance by the respective record companies on the basis of needletime;

(ii) the British Musicians' Union receives 121/2% of the total net distributable
revenue for use for the benefit of the musical profession and benevolent purposes.

2. Spain
The remuneration due to the record producers is collected from the broad-

casting stations by SGAE, which also collects remuneration from the public
performance users in Spain. After deduction of its handling charges, SGAE
pays the monies it has collected to the National Group of IFPI. The Musicians'
Union in turn receives 10% of that remuneration from both broadcasting and
public performance.

Agreement concluded on the 11l'h March i954 between IFPI and the Inter-
national Federation of Musicians. A copy of this Agreement in Italian is en-
closed herewith. Broadly speaking, the Agreement provides that where there
is no legislation granting rights in this respect to performers, the record pro-
ducers, as represented by IFPI, have voluntarily agreed to pay to the organisa-
tions specifically representing performers in. their respective countries 25% of
the revenue from the broadcasting of sound recordings.

This Agreeihent has not been extended outside Europe, except for Israel.
However, at present it is only applicable in the following countries: Belgium,
France, Holland, Ireland and Switzerland. This is so because the Agreement
does not apply in countries which have legislation specifically granting perform-
ing rights to performers, and there is a clause in the Agreement providing for
its automatic termination whenever performers are granted such legal rights.

The monies thus paid to the performers' organisations under this Agreement
must be used "for the benefit of performing musicians", although a small per-
centage may be used for the organisation's administrative purposes.

II. PARTICIPATION PURSUANT TO RXOIGTS GRANTED BY NATIONAL LAW

Similar considerations are involved in the collection and distribution of
revenue from performing rights in the three Scandinavian countries, Denmark,
Finland, and Sweden. The law is almost identical in all three countries, granting
individual rights to remuneration to producers and performers with the provi-
sion that the performers' share shall be claimed through the producer, The
situation in these countries may be contrasted with that in Germany.

1. Denmark
GRAMIEX, a joint association representing producers and performers, admin-

isters their performing rights is. Denmark. The broadcasting revenue is dis-
tributed to individual producers and individual performers on the basis of
needletime. The individual performers' shares , worked out by means of a
highly sophisteinted computerized system, involving sL 'es according to which
royalties are s.ared proportions.tely between soloists, orchestras, conductors, etc.

Remuneration for public performance is collected through KODA. which,
after deducting its handling charges, passes the remainder on to GRAMEX.
Since it is not possible to trace the specific records publicly performed, GRANEX
distributes 50% of the remuneration to individual record producers according
to each record labels' share of the market, and the remaining 50% is distributed
collectively to the various performers' unions. GRAMIEX pays the following
organitsations which participate on a percentage basis:

Danish Musicians' ',.ll)n 40%: Danish Conductors' Society 15%: Danish
Choir Organisation 10o%: Soloist Organisations (through the Joint Council of
Performing Artists) 15% : Danish Actors' Union 15%; and 5% -reserved for the
category of performers not belc'lging to any of the above organisatlons for these
purposes.

2. Finland
The situation is very similar to that in. Denmark, except that the Finnish

GRA.MEX distributes only broadcasting revenue, again on the basis of needle-
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time. It would appear that performers do not participate in the. additional
revenue from the copying of sound recordings for use by the telephone service.
3. Sweden

The situation in Sweden differs slightly from that in Denmark and Finland.
Not only does the law grant a right to broadcasting remuneration only, as in
Finland, but there is no joint organisation representing producers and per-
furmers administering these rights in Sweden. The broadcas:ting revenue is paid
to the National Group of IFPI, 50% of which, is distributed to individual pro-
ducers on the basis of needletime. The remaining 50r% is paid to SAMI, the
performers' organisation, whose responsibility' it is to pay the individual per-
formers similarly on the basis of needletime.
4. Gernuuzy

Pursuant to the provisions of the national law which grants performers the
right to remuneration and provides that produzers shall be entitled to a share,
the producers and performers established a joint organisation called Gesell-
schaft zur Verwertung von Leistungsschutzrechten (GVL) to administer their
performing rights in Germany.

The broadcasting stations send GVL details of the amount of use they have
made of the respective record labels, but not of the Individual recorJs. The
remuneration is distributed to the individual record producers according to the
proportions as shown on these lists; however, such information from the broad-
casting organizations does not enable GVL to distribute the remaining 50%
to individual performers on the basis of needletime, as is the case in other
countries.

Broadcasting and public performance revenues (the latter being collected
through GEIA) is therefore distributed by GVL ) the individual performers
entitled on the basis of the recording fees paid by th,. producers to the individual
performers during the preceding 3 ear. This inirolves performers submitting forms
to GVL listing all recordings participated in and fees received. There is, how-
ever, a ceiling preventing higher paid performers receiving more than a certain
percentage. 5% of the total broadcasting and public performance remuneration
is declared undistributable and paid into a fund for social purposes.

Reciprocal agreements have however been made concerning the-remuneration
due to foreign performers under Article 12 of the Rome Convention between
GRAMIEX, SAII and GVL and GRAMIEX is also negotiating with LSG in
Austria. These agreements a;:e based on what is known as the London Principles
(a copy of these Princlplcs in Frefich is enclosed herewith). -IFPI. and the
International Federation of 'Musicians reached agreement on these Principles
at a meeting in London in February 1969. The first two. Principles goverr. the
situation where broadcasting or public perfurniance revenue is for some reasbn
undistributable, in which case it shall be used for the general benefit of the
musical profession, as a whole. The third Principle provides that broadcasting
or public performance revenue wehich cannot be distributed because the neces-
sary information is not available, or because the beneficiary cannot be traced,
shall be retained in the country in which it has arisen.

Under the Agreement between GRAMEX and SAMI, SAMI distributes the
broadcasting revenue collected by GRAMEX in Denmark to Swedish performers,
and vice-versa. But under the Agreements which GVL has made with GRAMEX
and S..MI. the London Principles have been extended to the whole field of
remuneration and each organisation has agreed to keep all the money collected
on behalf Xf the other which would otherwise have been due to performers in
that country.

II. INDIVIDUAL VERSUS COLLECTIVE DISTRIBUTION

There is, however, one remaining problem which should be mentioned in con-
nection with the performers' participation in re aineration from performing
rights, namely the question of indi;idual versu-. collective distribution. The
FI.I philosophy has always been that such remuneration is only compensation
for the exploitation of commercial sound recordings which deprive musicians
of opportunities of employment, and therefore should be used for collective
purposes and for the benefit of the musical profession as a whole.

FI'M pressed hard at the Diplomatic .Conferefce which adopted the Rome
Convention in t.961 for its philosophy to be written into Article 12. However,
it is clear froi7, the records of the Conference that both the "social" philosophy
and the "ndi ridual" philosophy are permitted under the Convention and It is
open to each country to decide which to adopt. Furthermore, despite FIM's atti.
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tude to individual participation, it has not prevented it becoming the practice
in many countries for rights to equitable remuneratin to be granted to indi-
vidual performers, for example, in Austria, Denmark, Finland, Germany and
Sweden.

However, certain 'difficulties have arisen regarding the international applica-
tion of Article 12 of the Rome Convention in countries where the law grants
individual rights to performers and a partial solution to this has been found
in the London Principles referred to above.

GENERAL SURVEY ON THE LEGAL PROTECTION OF PERFORMERS

Legal rights Duration of
Countries where performers are granted to protection
protected under legislation Legislation at present in force performers (if any)

Argentina .......-.............. Law No. 11.723 of 1933 on copyright as amended (I) ...........
on 2d December.1974.

Austria ............................ Copyright Act of 1936, as amended on 16th De- (23) .......... 50 years.
cember 1972.

Brazil .............................. Law No. 5988 of 14th December 1973 on copy- (23).......... 60 years.
right.

Chile .......................-.... Decree Law No. 17.336 of 28th August 1970 on (12 3)........ 30 years.
copyright.

Colombia . .-... ........... Law No. 86 of 26th December 1946 on copyright. O) ...........
Congo ............................. Rome convention ...................... ..... (2) ......... 20 years.
Costa Rica ........................... do..................... (2)....... Do.
Czechoslovakia ' .................... Law No. 35 of 25th March 1965 on copyright.... (23) ......... 25 years.
Denmark ........................ Law No. 158 of 31st May 1961 on copyright..... (3) ..... Do.
Ecuador ................. .... .. Rome convention ........................ (2)........ 20 years.
El Salvador- ..................... Decree No. 876 of 6th September 1963 on (1) ........

copyright.
Fiji........................... Performers' Protection Ordinance No. 13 of 20th (2) ..........

June 1966.
Finland ........................... Law No. 404 of 8th July 1961 on copyright, as (23) ......... 25 years.

amended on 23d August 1971.
German Democratic Republic ......... Copyright Act of 1965 ........................ (23) 10 years.
German Federal Republic' .- ....-... Copyright Act of 1965, as amended on 19th (23)-.... 25 years.

November 1972.
Hungary ...................... Copyright Act No. 111 of 1969 ................. (23) .
Iceland ....................... Copyright Act of 1972 ........................ (23.......... Do.
Irao ..... :............. Law of 21st January 1971 on the protection of (2) ...........

copyright.
Ireland' -........................ Performers' Protection Act of 1968 ........- (3)...........
Italy ' ............................. Law No. 633 of 12th April 1941 on copyright, as () ........... 25 years.

atm. 'dd on 23d August 1946.
Japan ....... ,...................... Law No. 48 of 6th May 1970 on copyright ....... 3).......... 20 years.
Mexico ............................ Copyright Law of 29th December 1956, as (123)........ Do.

amended on 4th November 1963.
Niger .. R.........: Rome convention .......................... (2)........... Do.
Norway ........................... Copyright Law of 12th May 1961 ............... (23) ......... 25 years.
Paraguay ..... Copyright Law No. 94 of July 1951 ............. ( ) .......... .
Philippines ... ................... Decree No. 49 of 20th November 1972 on () ........... 20 years

intellectual property.
South Africa -....................... Performers' Protection Act of 1967 . . ..-...... (2) ........... Dn.
Sweden' ........................... Law No. 729 of 30th December 1960 on copy (23).......... 25 years.

right, as amended on 251th May 1973.
Turk ... .............. ... Copyright Statute of 10th December 1955... ( ...........
United Kingdom '.................. Prformers' protection acts 1958-1972 .........
Uruguay .......................... Law No. 9739 of 1937 on copyright, as amended (

on 25th February 1938.

I Rightto remuneration for recording, reproduction, transmission of a performance to the public.
2 Rights against ,ecording, reproduction, tansmission or communication of a performance to the public without tne

performer's consent.
3 Right to remuneration for the broadastor public performance of sound recordings of the performance.
4 The International Federation of Musicrans has members in these countries and also in Bulgium, F.ance, Greece, Israel,

Netherlands, Po!and, Spain, Switzerland, Yugoslavia and Zaire.

CZECHOSLOVAKIA--LAW NO. 35 OF 25TIT M[ARCH 1965 ON COPYRIOHT

Article 36
(2) Without the consent of'performers, their perforn .... ces may not be used

for:
(a) Fixation of sounds or images or of both sounds and images (hereinafter

called "flxation") made for the manufacture of copies intended for public sale,
or for tht. making wo 2.,ms intended to be shVwn in public (hereinafter called
"copies of fixation");



(b) Miaking copies of fixations intended for public sale or the use of fixations
or their copies for a purpose different from that for which the consent has
already been granted, unless these are cases provided for in Section 37(1);

(c) Sound and visual broadcasts;
(d) Projecting in public or disseminating by other means, if the performance

is conveyed to a person different from the organization intended to use it.
(3) Performers shall be entitled to remuneration for the use of their per-

formances.
DENMfARK

Law No. 158 of the 31st May 1961 on copyright.
Article 45

The performance of a literary or artistic work by a performing artist may
not without his consent:

(a) be recorded on gramophone records, sound tape, films or other devices
by which it can be reproduced;

(b) be broadcast directly over radio or television;.
(c) be communicated to the public by some other technical means to-another

group than that before which the artist is giving a direct performance.
Article 47

When gramopho;,e records or other sound recordings within the period stated
in section 16, are used jn radio or television broadcasts or wher. they are played
publicly for commercial purposes, both the producer of the recording and the
performing artists whose performances are reproduced shall be entitled to
rer..uneration. If two or more performers have taken part in a performance,
their claim or remuneration may only be made jointly. The rights of the-perform-
ers may orly be claimed through the producer or through a joint organization
for producers and performers, approved by the Minister of Education.

EL SALVADOR

Decree No. 876 of 6th September 1963 on copyright.
Article 57

The performers referred to in-the preceding Article are entitled to receive
financial remuneration for the exploitation of their performance diffused by means
of broadcasting, television, cinematography, phonographic discs, or any other
means for the reproduction of sounds or images.

Broadcabting or television organisations which record programmes may not
subsequently exploit them without making the requisite payment to the
performers.

FIJI T

Performers Protection Ordinance No. 13 of 20th June 1966.
Criminr; offence to record/reproduce or broadcast performances without the

performer's consent; similarly the :,ublic performance of any record of the
performance so made.

FINLAND

Law No. 104 of 8th July 1961 on copyright, as amended on 23rd August 1971.
Article 456

A performing ijrtist's performance of a-literary or artistic work may not with-
out his consent be recorded on phonographic records, films, or other instruments
by which it can be.reproduced, and .t may not without such consent 'be made
available to the public, broadcast over radio or television or by direct comnmuni-
cation.
Article 417

If a sound recording mentioned in article 46 is used before the end of the term
tnerein provided in a radio or television broadcast, a compensation shall be paid
both to the producer of the recording and to the performer whose perfo'rmance is
recorded. If two or more performers have participated in a performance, their
righllt may only be claimed jointly.

57-8fi 0 - pt.2 - 43
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GERMfAN DEMOCRATIC REPUBLIC

Copyright Act of 1965.
Article 73

(1) The individual performance of an artist who, as a soloist, produces, or
lends his support to, a public performance 6r public recitation may only be used
with his consent:

(a) For a reproduction recording, if this is for the purpose of the manufacture
of reproductions intended to be placed on sale, performed or broadcast in public;

(b) For broadcast by radio or television;
(c) In connection with the making,of a film.

Article 80
As regards the utilisation of performances referred to in Articles 73 and 78,

the owner of the right to, the reproduction of such presentations is entitled to a
remuneration. The nature and amount of such remuneration may be fixed by the
Minister of Culture and, iin so far as 'he is responsible, by the President of the.
State Broadcasting Committee, after consultation with the directors of the com-
petent central State bodies and the interested social organisations.

GERMAN FEDERAL REPUBLIC

Copyright Act of 1965, as amended on 19th.Novenmber 1972.

Article 74
A performance may be publicly communicated by screen, loudspeaker or simi-

lar technical devices outsid--the location where it takes place only with the
consent of the performer.

Article 75
A performance may be fixed on visual or sound records only with the consent

of the performer. The visual or sound records may be reproduced only with his
consent.

Article 76
(1) A performance may be broadcast only with the consent of the performer.
(2) A performance which has been lawfully fixed on visual or sound records

may be broadcast without the consent of the performer if such records have
previously been published: however, in such circumstances the performer shall
be paid an equitable remuneration.

Article 77
If a performance is publicly communicated by means of visual or sound records

or If a broadcast performance is publicly communicated, the performer s iall
have the right to an equitable remuneration with respect thereto.

HUNGARY
Copyright Act No. 111 of 1969.

Article 49
(1X) The consent of the performer-of the conductor and the principal partici-

pants (soloists) in ease of ensembles-,hall be required for:
(a) Recording the performance,for purposes of putting the recording into

circulation or of public performance, or
(b) Transmitting the performance, without recording it, to an audience

not present.

* * * * * * *

(3) If the performers are professional performing artists, a remuneration
shall be due in return for a recording made for purposes of putting it into circu-
lation or of public performance and in return for transniission, r,iless other-
wise agreed, and except in cases of free use.

ICELAND

Article 45
'The following activities shall be prohibited without the consent of a perform-

ing artist..
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(1) Sound recordings for the purpose of reproducing his direct artistic per-
formance. That which a performing artist performs personally, including a
broadcast performance. If a broadcasting organization has made a provisional
recording of a personal artistic performance, then the broadcasting of such a
recording shall be. subject to the same rules as if it were a direct artistic per-
formance;

(2) The broadcasting of a direct artistic performance;
(3) The distribution of a direct artistic performance by technical means, by

wire or wireless, from the place of performance to other specified places accessi-
ble to the public;

(4) The copying of a recording of an artistic performance.
Article It7

When a sound recording, which has been published for commercial purposes,
is used within the period stated ii Article 46: (1) in radio broadcasts or (2) in
other public dissemination of artistic performances for commiercial purposes,
whether by direct use or by radio, then the user shall be required to pay a
composite remuneration both to the producer and to the performing artists.

IRAQ

Law of 21st January 1971 on the protection of copyright.
Article 5

Performers shall enjoy the protection granted by this Law.

IRELAND

Performers' Protection Act of 1968.
Criminal offense to record/reproduce, broadcast or' communicate to the public

the performance without the performer's consent; similarly the broadcasting or
communication to the public of a record of the performance so mhade.

ITALY

Law No. 633 of 12th April 1941 on copyright, as amended on 23rd August 1946.
Article 80

Artists who act or interpret dramatic or literary works, as well as artists who
perform musical *orks or composition.,, even if such works or composition are
in the public domain, shall, independently of any remuneration in respect of
their acting, interpretation, or performance, have the right to equitable remu-
neration from any person who diffuses or transmits by broadcasting, telephony
or like means, or who engraves, records, or reproduces in any manner upon a
phonographic record, cinematographic film or other like contrivance, their act-
ing. interpretation or performance.

This' right shall not apply where the recitation or performance is given for
the purpose of such broadcasting, telephony, cinematography, engraving or
recording-upon the mechanical contrivances indicated above, and remuneration
is paid therefor.

JAPAN

Law No. 48 of 6th May 1970 on copyright.
Article '91

(1) Performers shall have the exclusive right to make sound or visual record-
ings of their performance.
Article 92

(1) Performers shall have the exclusive right to broadcast and diffuse by
wire their performances.
Article 95

(1), When broadcasting organisations and those who engage in wire diffusion
service principally for the purpose ofoffering music (hereinafter in this Article
and Article 97, paragraph (1) referred to as "broadcasting organisations, etc")
have broadcast or diffused by wire commercial phonogriams incorporating per-
formances with theqauthorization of the owner of the right mentioned in Article
91 paragraph (1) (except rebroadcast or diffusion by wire made upon receiving
.such broadcast), they. shall pay secondary use fees to the performers whose
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performances (in which neighbouring rights Subsist) have been so broadcast or
diffused by wire.

MEXICO

Copyright law of 29th December 1956, as amended on 4th November 1957.
Article so

Recordings or discs used for public performance by means of joke boxes or
similar apparatus, and for direct financial gain, shall give rise to royalties in
favour of authors, interpreters or performers.

Article 84
Interpreters and performere who participate in any performance shall be

entitled to receive financial remuneration for the exploitation on their
interpretations.
Article 86

The express authorization of the interpreters or performers is necessary for
any broadcast re-emission or fixation of a broadcast thereof, and any reproduc-
tion of any such fixation.
Article 87

Interpreters and performers have the right to oppose:
(I) The fixation upon a base material, the radio-diffusion, and any other

forr of communication to the public, of their direct acting and performances;
(II) The fixation upon a base material of their acting and performances

which are brbadcast or televised, and
(III) Any reproduction which differs in its purpose'from that authorized by

them.
NORWAY

Copyright Law of 12th May 1961.
Article 42

A, performing artist's performance of a work may not without the consent of
the artist be:

(a) recorded on gramophone records, film, recording tape or other instrument
wvhich can reproduce the work.

(b) broadcast directly from the performance, or
(c) in any other manner through simultaneous transfer by technical means

made publicly available for another group of persons than that for which the
artist performs.

PARAGUAY

Copyright Law No. 94 of July 1951
Article 87

Persons who perform viz., sing, declaim, play, etc., shall have intellectual
rights under the same terms as authors.
Article 89

The performer of n literary or musical work or of a work susceptible of any
other form of artistic expression. shall have the right tO demand a remuneration
for any of his performances which are broadcast or retransmitted by means of
radio-telephony or television, or which are recorded upon discs, films, tapes,
wires, or any other medium capable of being used for sound or visual
reproduction.

PHILIPPINES

Decree No. 49 of 20th November, 1972 on intellectual property.
Article 92

Performers shall have the exclusive right:
(a) to record Or authorize the recording of their performance to the public on

any recording apparatus for image and/or sound.
(b) it authorize the broadcasting and the communication to the public of

their performance.
SOUTH AFRICA

Performers' Protection Act of 1967.
Criminal offence to record/reproduce, broadcast or coinmunicate to the public

perforiiiances ivithoutetho performer's consent.
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SWEDEN

Law No. 729 of 30th December 1980 on copyright, as amended on 25th May
1973.

Article 45
A performing artist's performance of a literary or artistic work may not

without his consent be recorded on phonographic records, .'.ms, or other instru-
ments by which it can be reproduced, and it may not without such consent be
broadcast over radio or television or made available to the public by direct
communication.

Article 47
If a sound recording mentioned in Article 46 is used before the end of the

term therein provided in a radio or television broadcast, a compensation shall
be paid both to l.a producer of the recording and to the performer whose
performance is recorded. If two or more performers have participated In a
performance, their right may only be clair.med jointly. As against a radio or
television organisation, the performerI's right shall be claimed through the
producer.

TURKEY

Copyright Statute of 10th December 1955.

Article 81
If the recital or performance of a scientific, literary or musical. work is

recorded whether directly or indirectly (viz. .hen the diffusion of the recital or
performance by radio or similar devices is recorded) on illbtruments for the
reproduction of signs, sounds and images,,said ifistrument. nay be reproduced
or diffused only with the permission of the performing artist.

UNITED KINGDOfI

Performers Protection Acts 1958-1972.

Criminal offence to record/reproduce, bro(ladcast performances without the
performer's consent; similarly the public performance of any recc:d of a per-
formance so made.'

URUGUAY

Law No. 9739 of 1937 on copyright, as amended on 25th February 1938.

Article 7
Subject to the limitations hereinafter specified,, the following shall be the

owners of copyright:

(d) The performing artist of a literary or musical work in respect of .iis
performance;

Article 36
The performer of a literary or musical work shall have the right to demand

a remulteration for any of his perforniance,.lwhich are broadcast or retrans-
mitted by means of radio or television, or which are recorded or printed on
a disc, film tape, wire, or any other medium canlablt of being used for sound
or visual reproduction. If an agreement cannot I,e reached, the ,nmount of the
remuneration shall, be established in a summlary proceeding by the competent
judicial authority.

Mr. BiEF.L. The people on the other side, just to conclude, are rather
lonelv and tLeirs would be a totally lonely voice were it not for the
considerable political clout andl--ectnoic muscle that they possess,
but I would hate to think that a Committee of Congress is inore im-
pressed by power tkhan by justice.

Thaiik you.
Mr. KXsTEN-rMETr.n. Thank you. Mr. Bikel, although many will ob-

serve that the AFL-CIO has considerable power.
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Mr. BriEL. But not economic power. .
[Tho prepared statement of Theodore Bikel follows :]

STATEMENT OF THEODORE BIRKEL, PRESIDENT, ACTORS EQUITY ASo0CAT¶ION

Mr. Chairman, I appear here today as President of the Actors' Equity Asso-
ciation and as an individual performing artist who has more than a passing
acquaintance with 'the problems and goals of the American recording artist.

Actors Equity is the national iLnon of some 19,000 professional actors,
actresses and stage managers. Our primary concern is with the welfare of
these very talented, creative people when they appear on the stage of the Amer-
ican theatre. Though many of them also make recordings, we do not directly
represent them in their relationships with the recording industry or the broad-
casters. -That is the function of the American Federation of Television and Radio
Artists, and the American Federation of MIusicians, representatives of which
organizations have appeared before this committee and its counterpart in the
Senate many times over the past several years. And they are appearing before
you again today.

I am here to support their appeal for incorporation into H.R. 2223 of the
principles expressed in H.R. 5345.

Quite frankly, I am appalled that H.R. 2223 which is heralded as an effort to
update our 1909 copyright- code, ignores the impact of the recording on, the per-
torming or interpretive artist.

In 1909, at the time the present basic Code was debated and approved, the
wvork of the performing artist-actors, singers, musicians--had not changed in
its essentials for centuries. The performer could weave -the magic of his unique
talent as he wished, for whomever he wished. His art, because it could not, then,
be reduced to a tangible form, could not be stolen, abused, distorted, or exploited
by others. The writer needed a detente with the printing press but in 1909 the
performer had not yet come to face his own mechanical nemesis.

But two inventions changed all that: the phonograph and the radio. Between
1909 and today new developments coming with increasing speed have made it
possible to freeze the artists' works on all kinds of material and transmit these

'performances to miillions-of people at one and the same time. Because of these
technical changes the performer's creation is no longer ephemeral; it has become
something tangible and durable and it may be repeated exactly as originally
rendered over and over again and even outlive the performer who originated it.
The multiple-effects on the performing artist's professional and material condi-
tion have been devastating.

To understand this, you must first understand that the rendering of a per-
formance is a creative act-a work of art that is unique with each performer.
It begins when one Is born with talent to perceive and hear certain things it
continues through years of practicing and perfecting a technique by which these
things can be communicated to others and it culminates in a performance-a
performance which is so unique that it may never occur again even when at-
tempted by the same performer or performers.

The broadcasters and others who profit from the work of performers wlli tell
you this is not so-the performei is not a creator of anything, they say. I am
amazed they 'have the gall, to come before the Congress with such foolish
s6phistries. They are asking you to disbelieve your own ears. Can anyone, truly,
render a song like Bert Lahr? Is there no distinction between my interpretation
of a particular folk tune and Arlo Guthrie's or Harry Belafonte's performance
of the same tune? What nonsense would they have you believe?

I think Erich Leinsdorf, former Husic Director of the Boston Symphony
knows a little about how music is created and he told the Senate committee in-
1967:

"A musical composition-a musical score is not a jigsaw przzle. In a jigsaw
puzzle, the pieces go just so. There is only one way. No other possibilities. No
interpretation. And when youhave put the pieces where they fit you have a com-
pleted picture that will never change. You cannot say that one is better than the
other.

"A musical score-the written-down score is a blueprint which is open to many
ways of reading it. It is a blueprint which even if it is very strictly marked by
the composer. still leaves a lot of room for both discretion and interpretation....

"At the beginning of every year I tell my conducting students, when you are
studying a score do not listen to a recording of the piece because what yqpu hear
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is- not the composer; you hear the composer as presented to you by a strong
performer or a strong personality. I tell them if you want to get to know the
composer and make up your mind about how you feel about his work, you must
only read his work. Only by reading will you know, because by listening you are
not listening to the composer but to the composer plus.

"If the performer ard the artists were not important, then one recording of
Beethoven's Ninth would be sufficient for everyone for all time. 'Why bother with
a second interpretation if it can be no different than the first? Or a third?

"No two performances are ever alike; you cannot make them alike even if you
want to. Because the human blood is not -made that way and the human heart
isn't made that way. And the human temperament isn't made that way."

Less than a hundred years ago. actors like Edwin Booth, Ira Aldrich and
James O'Neill, father of Eugene-O'Neill, built entire carvers on their performance
of a particular play or the portrayal of a particular character which they spent
years developing. Millions came to their touring performances. Others performed
the same plays by the same authors but millions came to see only these par-
ticular performers. Why? Because what they did was unique, impossible to
duplicate and, preferable to the work of others. Today, however, such careers
can be telescoped into a single recorded performance mechanically repeated time
and time again and broadcast nationwide or even worldwide.

The radio broadcasters, the jukebox ,,ierators, the background mu-'o-organi-
zations piously iinform you of their great public service to the arts and culture
of America. "We", they say, "are the communicators of the performing arts and
the popularizers of the individual artists. We do everyone great favors and, only
incidentally, make a very nice profit for ourselves".

This is sheer ionsense, for the exact opposite is true. It is the recording artist
who makes it possible for these corporations to function. It is the recording artist
who provides their programming-the basic service they sell. It is the material
prepared in a recording studio-not in a broadcast station-that people listen to.
If there is a scale of measure who benefits most from the relationship between
recording artists and these segments of the media, precious little weight would he
found on their side. I assure you. Artistically, they contribute almost nothing
that was not created by others and often initially paid for by others.

As you know, the broadcasters are now irate over the fact that dable television
may use material prepared by the broadcast television producers without pay-
ment. I agree with them. This should not happen. But, I believe it is insulting to
America's artists and audacious in the extreme for them to ask that you deny
the very same principle to the recording artist that they wish you to uphold in
their behalf against CATV.

The broadcasters and others who profit from the use of records speak of pro-
moting a few solo artists but they never mention the problems of oversatuiatioh
faced by ihany other artists.

They do not speak of the growing number of radio stations today that do not
even announce the music played, much less the artists performing, lest they take
some time from the sponsor. They say nothing about the music piped into your
office buildings. restaurants, beauty parlors, ball parks and bathrooms which
is never identified and provides, not only no remuneration, but net even the bene-
fit of publicity to the artists. Nor do they mention the growing ,6otential for rec-
ord buyers to tape directly. off the air thus avoiding the necessity of purchasing
a record for their own.use or the use of their friends. What will happen"to the
argument that radio promotes the sale of records when this practice spreads?
They do not speanl of it.

And they never speak of the thousands upon thousands of job opportunities lost
by innumerable, unknown but talented' American singers and musicians because
their. recorded work or the recorded works of others displaced them from broad-
cast stftions, cafes, restaurants and theatres. But this is a fact that cannot be
denied and it has had very serious consequences for the cultural life of our coun-
try. One result. has been the development of government -rograms-on state, local
and federal leve's to employ musicians and singers; to relace. with government
funds, the opportunities denied these artists because of technological innovation.
I find this to be ironic. The Congress creates and supports pro'grams for the arts
and the artist but effectively prevents him from sharing in the huge profits being
made by others on his work.

I am not opposed to technological change. I am pleased that, because of it, so
many Americans and others cab hear and einjoy the works of our very best talents,
but, along with nearly every other artist in this land, I resent it when someone
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else makes a profit-a very good profit-from my talent without so much, as a
token offer of remuneration to acknowledge the debt. I often hear talk in these
hall, of the impact of technological change on man and the necessity to develop
methods by which government can insure that such change enhances human
endeavor and does not stifle it. Well, here is a classic case. The recording, cou-
pled with sophisticated transmission methods, makes it possible for people and
corporations unknown to me-people who never employed me and never pay me-
to take my art and turn it to their own profit. Abraham Lincoln pointed out
that every worker is worthy of his hire. If the performer is hired, via the record-
ing, by the radio station or jukebox operator, isn't he worthy of some compensa-
tion? The station manager gets paid, the disc jockey gets paid, as does the cleavr-
ing perso- Since the work of recording artists comprises the overwhelmihlg
preponderance of what the radio stations sell aren't the artists entitled to
something?

Mr. Chairman, you and many of your colleagues have heard these comments
and questions before-many times beore-and I thank you for your patience i-
listening to them again.

I returned from Europe two days ago to be here not because I personally have
something at stake. It happens that the recoiis I. make are not the staple of the
average broadcaster or jukebox operator. I made this effort because I am privi-
leged to represent thousands of very creative performing artists who are not
famous, not wealthy, not even comfortably well off, who are waiting-after many
years-for your answer to the questions and comments I have voiced today and
others have voiced here and at earlier hearings.

H.R. 2223 faces up to the author's problem regarding the duplicating machine
and even treats the broadcaster's problem regarding cable. Why, then, should it
persist in ignoring the performing artist's problem vis-a-vis technological changes
that were innovated long before cable and Xerox came upon the scene? Tile bill
would limit the copying of the printed word but it perpetuates the practice of
permitting the free copying of a performer's work over and over again for the
profit of others.

This inconsistency is wrong and the reluctance of this Committee and the
Congress to face up to it is wrong. You have been told this by many kno% ledge-
able artists-individually and through their organizations. You have been told
this by representatives of the arts councils of our several states and communities,
you have been told this by the National Endowment for the Arts, created, as you
know, to assist and guide our national government in its relationships with the
arts, you have been told this by the Administration and the Register of Copy-
rights. To my knowvledge, 31 nations of the world have legally acknowledged the
right of a performer to share in the profit made from the use of his recorded
work and, by implication and example, they, too, have told you this country's
current practice is wrong. Only those who derive personal profit by preventing
or postponing any change in the status quo say otherwise and-as I indicated
earlier-even they contradict themselves on the basic principles involved.

I sincerely trust this committee will see and undestand these discrepancies
and inequi'ies in H.R. 2223 which discriminate against the performing, artist
and that it will make the appropriate corrections suggested by lI.R. 5345 and
similar bills.

Mr. KASTENMEIE.L I thank the panel. I should observe that while
we have been proceeding on these issues, each separate issue is in the
context of a very large omnibus revision bill. Where we can isolate an
issue of this sort, as important as it is, we have tried to accommodate
the issue to our own schedule of time in Congress. We happen to be in
session at the moment, but by asking a panel, llowever distinguished,
to share what is really 30 minutes on one side, knowing that our ques-
tions, all colloquies. hich follow, will take another 30 mir,mltes or so
and the other panel will have a similar 30 minutes and 30 minutes or
more; so that more than two hours are probably involved, orb a whole
morning, in attention to an issue of this sort. That is vwhy e get into
time constraints which sometimes we are compelled to impose.

I have just a couple of questions. Maybe I can address this to Mr.
Gortikov or Mr. Wolff or Mr. Kaiser.
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When we deal with the copyright protection in terms of a composer,
whether that is recorded or live, in terms of music, the composer is
protected. He is entitled. to a performance royalty as he well would
be also for a recording.

There is a distinction here, however. While this refers primarily to
recordings, musicians or artists performing live in a music hall in a
s; gle unrecorded performance,receive something other than a royalty.
He receives some sort of a fee for the performance, but it is not a
royalty.

Could you treat this distinction for me?
Mr. KAISER. It goes right to thel nub of the question, Mr. Congress-

man.
Mr. KASTENMEIER. I guess the-what the implication is that really

your live.performance is not a performance within a copyright-
within the framework of copyright and presumably tllere is no need to
bring in even at this moment--

Mr. KAISER. Obviously--
Mr. KASTENMEIER. Except in the context of recordings.
Mr. KAIsER. If we never had the printing press, if we still had the

old story teller, the maker of a novel going around telling his story
nand having a full life of full, employment, there never would liav6 been
a copyright law. When musicians or artists appear at a live concert,
they get their pay for appearing there.. It is when they are not em-
ployed by others fwho have for eternity perpetuated the skill exhibited
at the live concert tllat eeps the musician or vocalist at home while
others are still playing and using his talents and getting paid for it,
where he gets no pay for it, that I suggest is the quintessence of the
whole copyright phenomenon.

There is no difference between the two. When a motion picture studio
engages a composer for hire, lie gets paid for the work lie does. The
copyright comes into effect or becomes meaningful only When that
product is extensively reused without his,presence and being paid for
at that presence.

IMr. KASTENMIEIER. When an artist, such as Frank Sinatra, does a
'recordl, of courle, lie is in a favorable negotiating position outside of
the copyright protection suggested here. I assume that he negotiates
not only the basis of a single perfoi'mance fee such as many of the
distinguilshed artists that have appeared here this morning that you
intrcduced. It is rather something beyond that when 1he makes a record.

I think it would be well if you indicated that difference, too, to the
commlllittee bo we are able to bee what tlhe marklet mechanism is wVth
respect to artists in terms of the present protection.

Mr. WOILFF. Perhaps we take things as being so self-evident that we
don't bring thelm out qinite as well. It is true. Mfr Sinatra and other
stars of that natuie-Mr. Bil;elt-is capable because of, as you say, his
lnegotiating position, to negotiate a royalty which lie will be paid on
the sales ofthe record by the person vllho employs or contracts Witlh
himn to mnake that particular record.

It is seldom, however-and lie receives a royalty and that royalty
can range, fromn 2 percent of 95 percent of sales less tremendous costs.
of recording, and I will go ilito that, to perhaps mnuybe 10 or 12 per-
cent for 'Mr. Sinatra. I don't know. This is a matter of privacy and
I am not privy to it.
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However, the overwhelming majority of records produced do not
return royalties-do not, and I underline not, return royalties to Mr.
Sinatra or any other star, the reason for it beiug that the tremendous
cost of producing a record and producing it in a way that a Mr. Si-
natra. would be proud:to have his name and face on the album cover,
the cost is so great and that cost is deducted -from the gross prior to
royalties being based upon the net.

Now, I said that very quickly. It, of course, is a rather complex
formula that is used.

M- EKAISEr May I-
Mr. KASTENMEIER. But in its sense what we are saying is that those

artists of very substantial name and who can have a commanding ne-
gotiating position, they negotiate their own performance royalty.

Mr. WOLFF. That is correct.
Mr. KAISER. No, no.
Mr. WOIFf'. Not performance royalty. No, no. Just on sales.
Mr. KASTENmEIER. I know, but it is an equivalent---
Mr. WoLFf. It is not an equivalent. It is nowhere near an equivalent.
Mr. KAISER. Mr. Congressman, may I say that one of the effects of

the recording phenomenon is to put the artist in a posture where he
has nobody to negotiate with except his immediate employer. The
musicians union had one of its largest sources of work and colm.pen-
sation in the radio industry. We have no members playing for radio
for all practical purposes today. W.e have nobody to negotiate with.
And indeed, because of the political clout so importantly mentioned
by Mr. Bikel, we are now in the fantastic posture of E ing denied by
the Congress of the United States under criminal sanctions the right
by any means-that is the language the statute has-to protest the
failure and refusal- of any radio station to engage a live musician.

Now, we have nobody to negotiate with. lhen we negotiate with
our employers in the recording industry, we can only negotiate with
respect to their profits, to what they sell. They have no power to tell
the broadcaster not to use our product. The broadcaster is free of any
union pressures and any Sinatra pressures or anybody else'.-pressures.
The broadcaster enjoys an immunity by virtue of the laws enacted by.
the Congress of the United States that can only be described as
obscene.

Now, that is the fact. And it is an incontrovertible fact. And I have
heard many times this canard that fMr. Wolff referred to-

Mr. KASTENhIEIER. What---
Mr. KAIsER [continuing]. That they'make money when they sell

records. The broadcaster is not selling that record. The record, is. The
record company loses a lot of money on some of these records.

Mr. KASTEN3EIER. What law are vou referring to ?
Mr. KAISER. I am referring to the&Lea Act known as the anti-Petrillo

-Act, and let me tell you about this broadcasting industry. It is armat-
ter of record; $1 million they accumulated way back there in the
forties, $1 million appropriated by the broadcasting industry to go
out and ruin the name of James C. Petrillo because wav back then
he recognized the fearsome, the frightening impact of the unbridled
use of recorded talents on the employment opportunities of creativa
artists. They went out-

Mr., KASTENMErEEn. The reason I asked you that was to determine
whether thopLea Act wa'sa-copyright lhwvor somne other-7
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Mr. KAISER. No. It is an amendment to the Federal Communications
Act.

Mr. I(AsTENmLEIR. FCC.
Mr. ICusEn. Which makes it a crime to take any measures, .even

peaceful picketing, even advertising, to protest the rampant firing. We
had staffs all over this country. 1e8 had men engaged full-time playing
in almost every community of any size in this country, wiped out, Mr.
Congressman and members of this committee. We hardly have a single
person who derives a steady income from radio business today.

Mr. KASTENMrEIER. 1 am informed' my time has expired. I yield to
the gentleman frbm Illinois, Mr. Railsback.

Mr. RAILSBACK. Yes. May I ask how the schedule was prepared that
appeared in the bill H.R. 5345, as far as payments. I am just curious.
How was the fee schedule determined ?

Mr. GoRTIKov. Originally in section 114 when the principal p-r-
formance right was encompassed within the general copyright bill. It
is really arbitrarily arrived at to 'try to give heed to insulating the
tiny station from any cost impact and to have some graduated measure
of application and without penalizing the radio industry with any
inordinate kind of costs. So, therefore, its net effect is less than-it is
about a fourth of what they currently pay composers and publishers.

Mr. RAILSBACK. How would that money be distributed or allocated.
For example, you have an orchestra and you also have a performing
artist. Does this money go into a pool and then is it given to each
arti,Žt and the primary performer? -

Mr. WOLFF. If I may, Mr. Railsback, the only definite agreements
or the only definite plans are these. One, as you probably know, the
moneys would be divided between the artists concerned and the record
companies. That is No. 1.

Mr. RMuLSBACK. On what basis?
Mr. WOLFF. Fifty-fifty. So there would be two ftinds, one for the

production company, the people who make the records, and one for the
performing artists. If on -and I believe, sir, I said this in my presen-
tation;,but I don't think you were present--

Mr. RALA BAssc.I was late, yes, and I apologize.
Mr. WOLFF. Let me just give you an example. A performing artist,

and I think there I used Mr. Sinatra s name again, makes a record
which is played on radio, as it would be, and there are 10 musicians
and 5 singers singing in the background with Mr. Sinatra. The roy-
alty would be split 16 ways amongst those 16 performing artists that
appear, that contribute to that phonograph record.

Mr. RAILSBACK. Is.that set forth in the bill or is that-
Mr. WOLFF. No, sir.
Mr. RAILSBACK. Or is this all by agreement?
Mr. WOLFF. No, sir. The bill merely says the moneys will be made

al ailable. The royalties will be paid.
Mr. RAMLSBACK. Does it say to whom it -will be paid, because I

haven't had a chance to really study it.
Mlr. WOLFF. Oh, yes. I think it makes clear it will be paid to the

performing artists, and to the production company.
Mr. RAILSBACK. I mean, is it set forth that it goes into a fund or to

a certain designated&agency or fund or what?
Mr. WOLFF. Go ahead.
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Mr. GORTIrOV. There is an absence of detail in H.R. 5345. In the
original section 114 it was set up that the Register of Copyrights would
receive these moneys and there would be developed an equitable sys-
tem for distributing it and for adjusting disputes. There is a. great
deal of work to be clone to implementing the payout. It is most likely
that since we-lwe already have a great deal of precedents, machinery
that exists through the ASCAP, BM.II mode of collecting and sharing
these moneys. So, undoubtedly when it came to the point of working
out the system, we would rely heavily on those precedents because
they are vworking well to create equitable distributions among the
proper recipients.

Mri. RAILSBACK. .I don't have much time, but may I give you a hypo-
thetical and you can respond. Suppose you ha,, e a company that is
within the range of, as advertising sponsors, more than $25,000 but
less than $100,000, and tliat company piays a number of-records, every-
thing from 'rock to concertos. But they have to pay a $250 fee which
goes into a fund. Who, then, is responsible for making the determina-
tion as to which artists are entitled to what benefits ?

Mr. GonrTIIov. If we follow the ASCAP-BMII precedents, there is
an intricate system of statistical monitoring of actual play lists of
radio stations and airplav that ultimately comes up with formulas
'for distribution predicated on the reality of the air play that prevails..

Mir. RAILSBACK. I see.
AMr. WOLFF,; Mr. Congressman, I think your question-I understood

your question to go a little farther, as to who would be the performing
artists that participated. Is that correct ?

Mr. RAILSBACK. Well, I think that has been answered-I think
everybody that produces records.

Mr. WOIFF. And we have data that shows us who was o, particular
records. We know who the performing artists are. That is not difficult.
The performing unions know that.

Mr. DRINAN [now presiding]. The time of the gentleman has
expired.

Mr. Wolff, I would assume that logically the case would extend to
a library collection of records and that as one European country does,
at least. everv author over there of a volume, of a book, gets a royalty
every time the book is borrowed from the public library. Logically,
I suppose your case would extend to the New York City Public
Librarv if it loans the records.

Mr. WOLFF. No, sir. We are talking here about the broadcast of the
record.

Mr. KATSER. Profitabilit:'j public performance.
Mr. DRIX-A-. What I am trying to get at-I am trying to get at the

philosophy of the exact plight of the artist or of the person. Nlow, if
B.MI or ASCAP took a position on this, could they secure the extra
1 percent and distribute it equitably ?

Mr. VWOLFF. It might work very well.
Mir. DImnlAN. Why don't ASCAP and BMI carry the ball?

ifr. WorFF. Because they don't represent our people. I do-The
American Federation of Television and Radio Artists and the Amer-
ican Federation of Mlfusicians.

SMr. Dnr.IN.. I recognize that. but all I say is we have inherited this
bill that came here from the Senate after like 8 or 9 years and we
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are trying to get out a bill and I am just trying to find out where
somebody dropped the ball. I don't believe, frankly, it was political
clout and economic power that did it. It has been a rational distinction
made along the line, and ju-st for the sake of myself and the other
me.ibers here, what is the legislative history? Did this ever have a
chance of getting into the bill? Tell us the background.

Mr. WVOLFF. Yes, sir. I think Mlr. Kaiser, having -been present
through almost tlie 40 years of its evolution-

3Mr. DRITNA-, . We have heard that, but why was it dropped ?
Mr. KAISER. We were before this committee and we made an urgent

request to have it incorporated in the basic revision bill and we'-Mr.
Wolff recited the result. The committee felt along with the then Reg-
ister of Copyrights that there was still some-there were still some
issues that were not sufficiently crystalized, and so this committee said,
while we made very persuasive and cogent arguments-

Mr. DRINAN. I read that, sir.
Mr. KAISER. And it was you-
Mr. DRINAN.. Wpuld you answer the question ?
Mr. KAISER. I am answering your question, sir. We came to you. The

ball, if I may say so, was dropped by you.
Mr. DRINAN. I wasn't even
Mr. KAISER. I don't mean you personally.
Mr. DRINAN. I wasn't even in Congress.
Mr. KAISER. I .mean by Congress, by the House. The ball was

dropped,- y you. We then went to the Senate. They found the same
persuae- - -s in our reasoning. At least the Senate committee did.
And the - -ted it. That is why we are here now. We are back to you.
You to ,,-is to come back to another Congress. That was 6, 7 years
,go. Now we are back.

Mr. GOLODNER. Mr. Drinan,.if I can, sir, Mr. Kaiser is correct. The
Senate Jludiciary Committee did approve section 114 and in rather
strong language endorsed it. When it came tc the floor, there was a
jurisdictional-

Mr. RAILSBACK. Would you yield? I think it was a tie vote, wasn't
it? It was very close in this committee.

Mr. GOLODUNER. There were some tie votes in the committee.
J-r. RAILSBACK. You left out part of the scenario.
~Mr. DRINAN. That. is precisely what I want to know.
Mr. GOLODNERn. When it came to the floor, the Commerce Committee

claimed jurisdiction and in ,a Commerce Comimittee report recom-
mended against adoption because of the fact that the Commerce Com-
mittee did- not have an opportunity to extensively study the matter.
Senator Baker at that time voted with the majority of the Commerce
Committee on this, but stated that, a

"when It deleted section 114, insofar as it pertained to broadcasting, an amended
related sections, the'Committee did not pass--

lie is talking about the Commerce Committees-.
did not pass on the merits .of, the matter. Rather it was concerned that the
short referral time made heal.- g ii.possible and -precluded an' in-depth con-
sideration of the possible consequene ;s.

This was, after years of study by the Jludiciarv Committee and at
the last minute, ,at the 23d holur, the Commerce Committee said it
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didn't have a chance to study it and this is the reason it is not in the
Senate bill today, because it was taken-out. As I indicated, many Sena-
tors, including Senator Baker, agreed to take it out, not only on the
substantive question, but on the procedural question.

Mr. DRINAAN. Has the Commerce Committee done anything about
it since?

Mr. GOLODKEER. NO.
Mr. DRINAS. Have you people been back to them-?
Mr. GOLODNER. Yes, sir.
AMr. DRINAN. Just tell
Mr. GOLODNER. We have asked for a hearing.
Mr. DRINAN. And What -
Mr. GOLODNER. We are having a hearing tomorrow again in the

Judiciary Committee and in the Commerce Committee as far as we
have been told the AFL-CIO--we will wait and ee again what hap-
pens, what you people do, and what the Judicalry Committee does,
and then it will decide what it will do.

Now, this has been going on unfortunately for years, years and
years, and nobody yet has addressed this substantive lquestion except
insofar as your own committee did in 1966 in which it admnitted of
not admitted but.stated, rather, that there were no persuasive argu-
ments opposed to what we are saying, yet at .that time it was pre-
mature and that was 8 years ago.

Mr. DRINAN. W¥ell, Sir. Kastenmeier, our distinguished chairman, is
the only survivor of that particular committee, so you will have to
educate us all over again.

Mr. KAIsER. That ought.to be a lesson to you.
rLaughter.]
Mr. DRINAN. All right, Mr. Chairman, my 2ime has e-d-ited.
Mr.. KASTENMEIER [now presiding]. Thank you. I doin know what

lesson-I yield to the gentleman from New York, 3fr. Pattison.
Mr. PArrIsoN. I thank the panelvfor being here with us today, par-

ticularly my old friend John Hightower, whose career in the promo-
tion of American culturib: :interests is well-known, at least to me, and
Mr. Bikel, whom I have heard on a number of'occasions at various
folk festivals, and can attest to the tiruth that each performance is a
separate, unique creative thing. And I thank him for being here and
for his art.

Mr. T)DPIr-AS. Shotild he be compensated forvery single one?
Mr. P-Xrsos.-. Ntot the folk festival.
I am interested in the question that was raised by the gentleman

from Massachusetts and pe.rhans Mr. Gortikov could respond tothat.
Is it not true that an ASCAP kind of orgranization will have to60be
set up and that the reason that ASCAP, BMI, et cetera, canniot do-
,that is for antitrust reasons? Would'it not violate the consent decree, or
maybe that is notthle problem.

Mr. GonTIKov. I can't speak to a possible violation ofi consent de-
cree. We have coun 1I here, if you are interested-in that aspect.

But, certainly, iir iesponse to the forward part of your question,
some entity for collection would have to be set up, if it were--

Mr. PArrlso, . For distribution.
Mr. GorrIKov [continuing]. For the collection and distribution of

the royalties. If there were no legal prohibitions, perhaps ASCAP'or-
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BMI might be interested in being that collection entity merely because
they are doing processes and have procedures and mechanics for do-
ing it. We haven't approached it, because it ,vould be premature.

Mrf PArMsoN, No poifit in setting up such a mechanism until the
fund is available.

Mr. GORTIKOV. Correct.
Mr. PATrrISON. All right. Do ailv of you have a proposal of thoughts

about the permanence of the fee? You know, there are proposals for
various other parts of the bill, for a tribunal, and for setting the fee
by tribunal with a reference back to the Congress. Is that part 6f your
proposal ?

Mr. GORTIKOV. The language of this bill says that this fee shall pre-
vail for no less than 2 years. It sets-it puts the onus, the responsibil-
ity on the parties to negotiate any change, if there is to be any change.
And if the parties fail to agree, there is an arbitration machinery set
up within this bill to accomplish this. It is quite parallel to the pre-
vailing Mnchanism under which ASCAP, under which the publishers
and composers set their amounts, although it isn't precisely the fact.

Mr. PArTIsoN. Except this is a compulsory license.
Mr. GoRrTIov. Correct.
Mr. PArrIsok. And the ASCAP is not.
Mr. GORMROV. Correct.
Mr. PATTrISON. Would the industry--wovlld the performers be satis-

fied with a bill that did not contain that kind of fee for setting or fee
changing mechanism, or leave it to the Congress, from time to time,
to retook at that?

Mr. GORTIKRO. I can't speak for the performers. I could speak for
the companies and I could say that we are primarily interested in the
right, if the rate can be improved on or reviewed and cou'l be the sub-
ject of negotiations with the parties, we would be more than happy
if that is the wish of Congress to approach it that way.

Mr. WOLFF. If I may chime in, we have unanimous approval from
the performing unions that if this is the kind of legislation that is
deemed proper, that we would be in agreement that Congress can,
from time to time, make the changes and that be the mechanism as
far as changes in rates up or down are concerned.

Mr. PArrTsoN. Particularly in view of the fact that it is based on a
percentage.

Mr. WOLFF. That is correct.
Mr. PArrisoN. Which gets redirected.
Mr. WOLFF. Right.
Mr. PAMTsoN.. I have-no further questions.
Mr. KASTENMEIER. I have just one or two questions.
I take it that while we are principally talking about music, 99 per-

cent of what is performed, the records, will be music, it isn't limited to
music. A dramatic reading by Mr. Bikel or a recording would be
covered.

Mr. WOLFF. We would hope it would be included and it is in the bill.
I know it is in the bill, but I would hope that nobody would consider
the rights of a singer to be more important than the rights of a per-
forming. actor or actress.

Mr. HImTITOWER. Also, Mr. Chairman, if I might add one thought,
also the dancers would be covered, should the development of the
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hardware for recorded film that you can attach to your television set,
that it would also cover a performance royalty for a dancer in visual
performance.

Mr. KASTENMEIER. Well, the language in ,the bill says reproduction
of a copyrighted Isrk which is a sound recording. That being the
case, I wonder whether it would in fact, include visual reproductions?

Mr. BIxmL. That is not specifically under the bill, but if the new
audiovisual techniques can be developed, a future one can refer to this
bill as a model for inclusion of the other. But, the bill itself envisions
only sound recordings.

Mr. KASTEN3EIER. I have only one other question and I ask this for
t'le purpose of developing some sort of historical understanding of
what.can happen. It -was pointed out that, and I will address this to
M'r. Gortikov, that 10 years ago, more or less. the recording industry of
America opposed performance rights for artists of this character,
but now does not. What has happened, candidly speaking, what has
happened in those years whereby you are able to be in agreerfient with
the artists who seek this coverage?

Mr. Gd6R'Kov. May I defer to counsel nn this, because I was not
affiliated with the association at that time, and I would not want to be-
Mr. James Fitzpatrick of Arnold and Porter, general counsel for the
association.

Mr. FITZPATRICK. If I could speak to that, in 1965, the RIAA pres-
entation was directed to section 115, which was the mechanical royalty
provision. The association took no position affirmatively or negatively,
it is my recollection, on the performance royalty provision. However,
individual companies within the Recording Industry Association very
aggressively and assertively supported the performance royvalty pro-
vision. In the next-over the course of the next 2 years, the Recording
Industry Association and the unions worked together for the first timo
in the whole h'>torv of this provision and came outiwith a package
that both the recording industry and the unions fully supported from
front to back, and that became the subject of an amendment on the
Senate side that was incorporated in the Senate bill and stayed in the
Senate bill as Mr. Golodner had'indicated, until it got to the floor
late last fall.

So, it was more a matter of evolution within the recording industry
rather than a matter of an alteration or reversal of position.
. Mr. Goi *DNER. Mr. Chairman, if I may, I don't want to interrupt
this line of questioning, but it occurs to me I would like to go back to a
question you asked earlier about the cost of the production of a record-
ing and the artists' share in some of those costs, because it occurs to
me now we are talking about the unions and the recording industry,
but the AFL-CIO statement also addresses itself to the consumer,
who would benefit if this right was established.

Right now, the entire cost of the recording industry'is borne on the
backs of the average record purchaser, the average citizen who goes
into a store and buys a record, and Net there is this broadcasting
industry, the jukebox industry, backgrullnd mnsic people, whllo are ex-
ploiting these records for profit and they tice disproportionately
sharing quite a bit less than you and I, who have to support all of this,
and the AFL-CIO statement does include it and it just occurred to me
we are talking about in terms of the artists, in terms of the industry,
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but we have another interest here. As you know, most of our members
are not artists. They are consumers, and I just wanted to make that
point.

Mr. KASTENBMEIEi. Well, on behal of the committee, we thank you
gentlemen for-your presentation here this morning.

INow I would like to call Mr. Vincent Wasilewski, President of the
National Association of Broadcasters, and also as a member of the
panel, Mr. Harold Krelstein, chairman, Radio Board of Directors, also
the National Association of Broadcasters, and WTayne Cornils, chair-
man, Small 'Market Radio Committee of the 7National Association of
Broadcasters.

Mr. Wasilewski is accompanied by Mr. John Dimling.
1re have allocated 15 minutes to 5fr. Wasilewsli, 112 minutes

each to 3Mr. Krelsteir and MAr. Cornils for their presentations. Wel-
come, gentlemen.

I will call on you, Mr. Wasilewsski.
[The prepared statements of Mr. Wasilewski and Mr. Cornils

follow :]
STATE.MENT BY VINCENT T. W'ASILEWSKI, PRESIDENT OF TIIE NATIONAL ASSOCIATION

OF 'BROADCASTERS

Mr. Chairman, my name is Vincent T. Wasilewski. I am I'resident of the Na-
tional Association of Broadcasters, which is located at 1771 N Street, N.W. Wahll-
ington, Ir.C. The NAB is a non-profit trade association, which has a nmenmbership
of 4,079 AM and FMI radio stations, 540 television stations and all national radio
and television networks.

Mr. Chairman, broadcasters regard themselves as partners in the business of
bringing to America her citizens' artistic efforts in malaing phonograph records.
We appear before you today as a partner vwho has unN ittilhgly and we think
unwisely and uljustifiably been forced to defend itself against a copyright
scheme which has no place in the copyright law of the United States. And we
are asked to defend ourselves against the payment of a fee whichl flies diretly
in the face of trade practices, economic realities and the Constitution of the
United States.

The so-called "Performance Rights Amendment" would require. for the first
tinle, that radio and television stations pay royalties to performinig artists and
record companies for the air play of their record.,. Record conmpanies and re-
cording artists argue that this assessment is ju..tified by the fact that a record
is the creative w-ork of b)oth the record company and the recording artist, that
radio stations are able to use this work without comlpensating the artists, and
that the "promotion of the useful arts an4l sciences" suffers thereby.

As the primary vehic'e for the dissenmination of the s-ound:. on sound record-
ing,. we are not here to denigrate the artistry of the recording indlstry. Anyone
who has heard the Beatles singing on "Sgt. Pepler's Lonely Ilearts Club Band"
or Julie London singing the "'Mickey .Mouse Club Song" to a Congressional com-
mnittee knows full iN ell just how talented and crreati e the Imusic indu.-try can be.
But talent and creativity do not a copyright make. And it is copyright that we
are here to discuss.

A copyright is a governlilentally-sanctionedl monlpoly. In a nation which tra-
ditionally abhors monopoly there imust hle some overriding reason to confer
monopoly status on any endeavor. In the case of copyright, that overriding rea,
SOn is provided by the de.sire to encourage creatih ity and olnct havingtenlcouraged
it. to protect and nurture it. When we enact a copyright statute, one eye must
therefore remain steadfastly on one question-is this copyright-thi.s consti-
tutionally mandated, yet, radical, departure froum the norm of national p,olicy-
necessary to foster and plrotect creativity?

We believe that the "I'erformance Rights Anlendllent of 1)75" fails to imeet
the rigid test necessary to confer full colyright status upon any class of cren-
tive endeavor. 5We do so in a manntr which we believe i- nol unmindful of the
unique qualities of the recording industry. Indeed. % e recognize that in our con-
tinuing support for the protection of sound recordings from unauthorized piracy.

57-786 0 - 76 - pt.2 - 44
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But we, are also convinced that creativity in the recording industry is not
solely the province of the record company antd the record artist. There is a third
partner in that process-another participant *hose efforts are primarily respon-
sible for huge increases in record sales and audiences at recording-artists' con-
certs-the radio industry. And the radio industry believes that it, too, serves the
creative process, that it ensures broad exposure fur creative works,'that via the
air play of records, it encourages and promotes the sale of original artistry, thht
it provides the compensatory spur to additioxial creative efforts by record com-
panies and recording artists. For all of that, we seek no compensation from the
recording companies, we abk for no promotional fee. We seek merely the con-
tinuation of a copyright lass and an economic marketplace which has satisfied
the spirit of the copyright provision of the Constitution.

The statutory grant of a cop3 right confers upon its recipient two fundamental
rights-the right to protect the integrity of his creation from unauthorized use
and the right to demand cumpensation by one sho seeks authorization to use it.
Aid those rights are granted for one purpose alone.

Article I, Section 8 of the Constitution provides that the Congress shall have
the power "to promote the progress of science and the ubeful arts by securing for
limited time to authors and inventors the exclusive right to their respective
writings and discoveries." The Constftition dues not mandate copyright-it con-
fers power upon the Congress to provide it. Indeed, in the construction of the
language of the provision, the framers' intent is clear-it is not thile paramount
intteLst to secure "exclusive rights"-it is the goal-of promoting the "progress of
science and the useful arts" which is preeminent.

Mr. Chairman, the NAB believes that the "promotion of the useful arts and
sciences" demanded a limited copyright for the purpose of preventing the un-
authorized piracy of sound recordings. When such legislation lwas before the
93rd Cungresb we n- rote et ery member of Congress indicating our support for the
proposal. We felt then, as we do now, that the Copy right Law should not allow
record pirates to steal the creative endeavors of the record industry. In passing
that legislation, the Congress satisfied the artist's right to the protection of the
integrity of his creation.

Hating done that, however, Congress is now asked to give record companies
and recording artist.s copyright compensation for the use of records by radio
stationls. We think it is unnecessary and unfair. We believe that they are com-
pensated already, albeit indirectly, and that any additional assessment would
represent an unfair burden on the broadcast industry and a 'windfall for the
record industry.

Broadcasters currently pay ( . .right Fees. Radio and television stations pay
approximately 3.5% of their net advprti.sang receipts to the publishers. lyricists
and composers of musical works. We are asked now to pay an additional one
percent, subject to periodic review, for the play of records on radio and TV.
And we are asked to pay that one percent to an industry that is growing faster
than the industry which fuels its growth.

'Mr. Chairman, in the controversy of the "Performance Rights Amendlnent"
there is no disagreement between the prononents and opllHents on the fact that
indirect compensation doe.s floue to recording interests and record companies. The
form of th.t compensation ;s the plromotional benefit realped by the artists and
companlies for air play of their ;;ork. And the amount of the compensation is
staggering. 'Mr. Chnirman, the evidence that there is no disagreement on the
value of air jplay to the i-ecord industry coniesg not fr;onl the broadca.sting industry
but from the record companies themselves. Listen. for a moment, to their words-
to the words of Stan COornyn of Warner Brothers Records:

"What, s ould h1lppen to qur business if radio died? If it weren't for radio, half
of us in the record business would have to give up our Mercedes leases ... we
at Warners won't even lput an nlbulm out unless it will get airplay."'

Listen to the words of Bobbly Colonilb.. the drummer of the rock group. "Blood.
Sweat and Tears" tin ansN er to the question, IHow imlportant is radio to you?):

"Well, that is it . . . what you're doing is . .. you're advertising." (Emphasis
added) 2

That the revenue does flow to Iperforllillg artists and record companies is self-
evident. The anlmount of suchl re cenue is nIt. A closer look reveals that additional
revenues are not only unnecessary but unwarrannted as well.

I Dally Varlety. lar. 4. 197-5.
': Radio l'rogram "Thie Politics of Pop", June ,. 1975.
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There are several distinct groups of people who are involved in bringing about
recorded music: the composer of themutsic, the publisher, the artist who records
the music, and the record company that produces and distributes the record.
Revenue comes from two sources- record sales and air play of the record. NAB
retained Dr. Frederic Stuart of Hofstra University to estimate the relative'
amounts of money each of tile four parties realized from the sale and air play
of recorded music; the result.s of hi.s research are enlightening and somewhat
surprising.

Under present arrangements, all four parties-that is, composers, publishers,
artists and record companies-receive muoney fom the sale of records, but only.
composers and publiblhers receive payment for broadcast p)erfolmances (air play
bf records). Dr. Stuart estimated the revenues generated by a random sample
of records; he found tllat the income was distributed as follows:
Composers _--_--_- ----------------------------------* $2,570, 000
Publishers _…_---____.______________-______________ --_________ - 2, 910, 000
Performing artists ------__-------------_______________________ 2, 860, 000
Record companies kaftcr variable manufacturing costs) ----------. 10, 720, 000

But these figures don't reflect two important factors: (1) the artists and re-
cording companies must bear the cost of unsuccessful records (so that the
amounts of mone3 they receive should be reduced.to take this into account); and
(2) in many c.lse. the performing artists are al.o the compober and/or publisher
of the songs they record, so they al.so receive royalties from air play of the
records.

Refining his figures to take thllee factors ialto account, Dr. Stuart found that
tlhe distribution of monlley fronl this b:ame bsaiple of recordb loouke like this:

Conlposers -.----_-_--_-------.------ ___----_------------------ .81, 530, 000
I'ublishers --__---__________-___________________--__--__------- 1, 200, 000
Performing artists --------___---_------------------------------ 4, 200, 000
Record comlpanies ----------------------------------_ . --_ ____ 10, 000, 000

IIe concluded: '"The foregoing analysis sbhowb,- the performing artist. to be ...
well ahead of . . . composers and plublisher.s in the distribution of income
generatedl by the broadcasts and sales of records, but railler far behind the
record comllpanie.,, and nonlle of thes.e figiUres takeb into acecoLnt the substantial
rev.nutes generatel by live concerts."

1Mr. Chairnllall, I subllnt thli t tat te "Perforlmnallce Rigllts Amendmlent" does not
belong ill this copyright bill. It ib reconlmnelnded neither by the constitutional
gumdelline. nor the economic markletplace. It fails to "lpromote the progress of
.science," it inlmpoes an unreasonable blurden on a bs llnbiotic partner in tlhe music
industry, and promises x-indfall prolits for those for wholll no need can be
lenlonstrated. For all of these reasons, -we ask that you reject it.

STATE.NEN.T BY WAYNE C. CORNILS, I'RESIDENT AND (GENLERAL .IANAGEI, KFXD
,ANDl KFXD/FMI, ;.trxPA, I).lio

Mr. Chairman, n... uiame is Wayne C-. Cornils. I o% n approximately 20% of the
Idaho Broadcabti.lg Company and berve as president and goearral rntllager of
KFXD/AM) and I'FXI:,/.I', Naipl)a, Ilaho.

I am also lriviege(l to serve as Chairmlla of thle Small Market Radio Com-
mittee of the National A.s:ociat!on of Broadca:.ter.,. The othlr members of the
Small Market Radio Committee opeIrate broadcast properties in Denling, New
aMexico; Indianola, Mish.,is.ippi, Vallde.e, North Carolina , Brattleboro, Vermont;
andl ljlMnkato, Minneollta. The Small Market Radio Committee r'epresents radio
broadtlasters in markets of 100,000 population or less.

T'he snall nlmrket broadlenter is a person totally involved with, completely
dedicate(' to and an integral part of the community le serves.

Muchll of " hat is defind aIs entertainlent programlming otn a simall market
radlio station is provided in the llaying of recorde(l music.

In addition to tile nnllmerous otller expen.ses of operation, the small market
broadcaster is require 'o pa3 lniolltlll, fees to several mullic licenli:ng organiza-
tions, includling 3IMI, r.AP and( SESAC. Tile monies thus paid are distributed
by these organizations .o tihe composers, lyricists and publishers.

Now, Mr. Chllairman, we are faced with the so-called "performance rights
almellldment," which would require us, for the first time, to pay royalties to per-
forming artists sand record companies.
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There can be no doubt in anyone's mind that the exposure given to recorded
music b'lhto.2 'oazicast industry encourages and promotes the sale of records. In
turn, the la;e .f r.-.ords obviously encourages and prumotes additional creative
efforts be ec::rd: 6ompanies and recording artists. Mr. Chairman, radio Rells!
records.

In Boise, .Idaho, a community of. approximately 90,000 and the adjacent city
of Nampa, a, community of approximately 20,000, there are 26 outlets where rec-
ords may be piircbased. All of these retailers would agree that exposure on radio
provides the-primary impetus for the purchase of records.

Last week, i spoke with Mr. Nelson Taylor, who is the manager of the Super
Thrift Drug Stores in Nampa. Mr. Taylor told me, "If it were not for record
exposure on radio, I. would not have a record department."

And Bob Gordon, manager of the record departments of the Bon Marche De-
par tuent Stores, told me that he has removed his record audition booths because
the customers have aiready heard the records on radio.

And Gary Pratt, the owner of Gary's Stereo, sells 8-track tapes and' cassette
recordings, a business by the way, which has developed as an outgrowth of the
record industry. At Mr. Pratt's request, each week I send him the KFXD-ANI
playlist.. Mr. Pratt orders his tapes and cassettes directly from that list.

So, there can be no doubt in the minds of the managers in the 26 record out-
lets in the Nampa-Boise area about the important role played by radio in the sale
of records. Radio sells records.

Attesting to the recording artists' popularity due to radio exposure are the
large fees :ihich these artists are able to command for personal ~apIlearances. I
have a colleague in Omaha who tells me that 15-20 recording artists or groups
appear in thfat city during thle course of a 3ear. In Omaha, the minimum fee for
a single alpearance is approximately $5,000-this for artists such as Jisn Staf-
ford, the Righteous Brothers and Dr. John. Others, like Aiice Cooper and John
Denver, receive $20-30,000, whlile some, like Elvis Presley, receive $100,000.

In NamnI,a/Boise the figures are very similar: $15,000 for the Carpenters;
$25,000 for the Beach Boys; $18,000 for Chicago; and for Elton John, a rather
staggering 80%r of the gross, against a guarantee of $30,000. These fees are for a
single performance or what is called "a one-night stand."

Radio not only sells records, but provides the audiences for recoaling artists.
In conclusion, .Mr. Chairman, composers, publishers and lyricists receive

comipel.-ation in the form of monies plaid by broadcast stations to the lulsic
licensing organizations. The record companies, artisbt and comlllobers receize
monies from the sale of records-sales vwhich are pronlottd by the expos.ure of
their product on radio. In addition, the artist receives huge sunlb of mone3 for
personal alpearances. As we have pointed out, the fees forl'personal aplalr.Iances
are determined by the artist's pul,ularit3. and the artist's IoUlularity is deter-
wined, to a large degree, by the exposure received on radio.

MIr. C.harllr:nn, to charge broadcasters an additional fee is unnece.s.ar3., unfair
and unjust. It would place an extremnel3 heavy burden on all broadcasters,
certainly including those of us in America's smaller markets.

Thank you.

TESTIMONY OF VINCENT T. WASILEWSKI, 1'RESIDENT, NATIONAL
ASSOCIATION OF BROADCASTERS, ACCOMPANIED BY HAROLD
KRELSTEIN, CHAIRMAN, RADIO BOARD OF DIRECTORS, NA-
TIONAL ASSOCIATION OF BROADCASTERS; WAYNE CO0NILS,
CHAIRMAN, SMALL MARKET RADIO COMMITTEE, NATIONAL
ASSOCIATION OF BROADCASTERS; AND THOMAS H. WALL,
ATTORNEY

M~r. W.ASILEWSKI. Thank you, MIr. Chairman. MAy name is Vincent
Wasilewski.

I-am president of the National Association of B3roadcasters. which
is located at 1771 N Street NW., Washington, D.C. lhe NAB is a 10on-
prolit trade association, which has a membership of 4,07~9 Al[M antdi Fl
radio stations, 540 television stations and all natioalll radio lllnd televi-
sion networks.
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Mr. Chairman, broadcasters regard themselves as partners in the
business of bringing to America her citizens' artisti. efforts in making
phonograph records. W e appear before you today as a partner who has
unwittingly and we think unwisely and unjustifiably been forced to
defend itself against a copyright schtnle wvhich has no place in the
copyright law of thle United States. And we are asked to defend our-
selves against the payment of a fee which flies directly in the face of
trade plactices. economic realities and the Constitution of the United
States.

The so-called performance rights amendment would require, for the
first time, that radio and television stations pay royalties to perform-
ing artists and record comllpanies for tile air play of their records. Rec-
ord conpanies and recording artists argue that this assessment is
justified by the fact that a record is a creative work of both the record
company and the recording artists, that radio stations are able to use
this work without conlpensiating the artists, and that the promotion
of the useful ~arts and sciences suifers thereby.

AIs the primary vehicle for the dissemination of the bounds on sound
recordings, we are not here to denigrate the artistry of the recording
industry. Anyone who has heard tile Beatles sinlginlg oni "Sit. Pepper's
Jtonely Hearts Club Band" or Julie London singing the ".Mickey
MIouse Club Song" to a congressiolal conllimtte :l;llows full well just
how talented and creative tile music industry can: be. ut talent and
creativity do not a copyright make. And it is cLLpyrighlt that we are
here to discuss.

A copyright is a govelnientally sanctioned mlnopoly. InI a nation
whlicll tradltiollaly abhlors monopoly there must -be -. m. overriding
reason to confer monopoly status on anlly endeavor. In tile case of
copyright, that overriding reason is pro; ided by the desire to encour-
age creativity and once hax in!g encouraged it, to protect and nurture
it. Whlen Ye enact a copyright, statulte, one eve must therefore remain
steadfastly oil one questionl-is thils col;-riglht-this constitutionally
mandated, yet radical, departure from the norm of national policy-
necessary to foster and protect creativity ?

We believe tha.tt the performanice rights amnendment fails to meet
the rigid test necessary to confer full copyright status upon any class
of creative endeavor. We do so in a manner which we believe is not
unmilnndfll of the Ilique qualities of the lecording industry. Indeed,
we recognize tllat in our continluing ul)l)olrt for the pirotection of
sound recordings from unauthorized piracy.

But we i'e also convinced that creiati; ity in the recording industry
is not solely the prlovilce of tlle record company and the record artist.
There is a' tllird partner in that process-another participant whose
efforts are primarily respollsible for Ihuge increases ill record sales
and audiences at recording artists' concerts-the. radio industry. And
the radio industry beliexes thlat it, too, serves the creative process,
that it insures broad exposure fol creative works, that via the air
play of records, it encourages and promotes the sale of original
artistry, that it provides the conlpensatoly spur to additional crea-
tive efforts by record companies and recordlingr artists. For all of
tlhat, we seek no conllpenaution from the recordllg companies, we ask
for no promotional fee. We seek merely the continuation of a copy-
righlt la aund anl economic nluarletplacl c hllicli las satisfied tile spirit
of the copyright provision of the Constitution.
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The statutory grant of a copyright confers upon its recipient two
~fundamental rights-the right to protect the integrity of his creation
.rom unauthorized use and the right to demand comnpensation by one
who seeks authorization to use it. And those rights are granted for
Qne purpose alone.

Article I, section 8 of the Constitution provides that the Congress
shall have the power "to promote the progress of science and the use-
ful arts by securing for limited time to authors and inventors the
exclusive right to their respective writings and discoveries." The
Constitution does Inot mandate -copyright-it confers power upon the
Congress to provide it. Indeed, in the construction' of the language
of the provision, the framers' intent is clear-it is not the paramount
interest to secure exclusive rights-it is the goal of promoting the
progress of science and. the useful arts which is preeminent.

Mr. Chairman, the NAB believes that the promotion of the useful
arts and sciences demanded a limited copyright for the purpose of
Preventing the unauthorized piracy of sound recordings. When such
legislation was before the 93d Congress, we .wrote every Member of
Congress indicating. our support for the proposal. We felt then, as
we do now, that the copyright law should not allow record pirates
to steal the creative .endeavors of the record industry,. In passing that
legislation, the Congress satisfied the artist's right to the protection
of the integrity of his creation. \

Having done that, however, Congress is now asked to give record
companies and recording artists copyright compensation for the'use
of records by radio stations. rWe think it is unnecessary and unfair.
We believe that they are compensated already, albeit indirectly, and
that any additional assessment would represent an unfair burden on
the broadcast industry an; . windfall for the record industry.

Broadcasters currently pay copyright fees. RIadio and television' bta-
tions pay approximately 3.5 percent of their net advertising receipts to
the publishers, lyricibts, and conlposerb of inusical works,. 1We are aslled
now to pay an additional 1 percent, subject to periodic review, for the
play of records on radio and TV. Andl we are asked to pay that It per-
cent to an industry that is growing faster than the indust:ry that fuels
its growth.

fMr. Chairman, in the controversy of the "Performance Rights
Amendnment," there is no disareellenlt between the propollelts and
the opponents on the fact that indirect compensation doe. flow to
recording artists and record companies. The fornm of that colllpensa-
tion is the proinotional, benefit reaped by the artibst and collllanies
for airplay of their work. And thle amount of the colnpensation is
staggering. MIr. Chairman, the evidence that thlere ib no di.sagreement
on the value of airplay to the record industry cones not frln the
broadcast'inging ndt ry but fromn the record comllpanies thllellselves.
Listen, for a Illoent, to their words-to the words of Stan CornJyn of
Warner Bros. Records:

What would happen to our b)usiness if radio died? If it AN ren't for radio, half
of us in the record business would have to give up our ,Mereldes leases- \ e at
Warners won't even put an album out unless it wvill get airplay.'

1 Daily Variety, lMar. 4, 1975.



1369

Listen to the words of Bobby Colomby, tle dillllner of the rock
group "Blood, Sweat and Tenrs," in anbwer to tile que.tion, how im-
portant is radio to Sou? "Well, that ib it--what you're doing is-
you're advertising." 1

That tile revenue does flow to perforingll artibtb and record com-
panies is self-eivident. Tile amount of such revelnue is Inot. A closer look
reveals that additional revenues- are nlot onlly iunlecesbary blut unwar-
ranted as well.

There are -everal dibtinct groups of people who are involved in
bringilg about recorded Imusic. Tllhere i thle colllpo!-er of tlle music,
there is the publisher, there is the artist who records the Ilmsic, and
tlhere is tle record collllnpally that l)lodtlces and dibtributes tle -record.
Revenue comes from two bourcce-record bales alnd airplay of the
-record. XNAB retained Dr. Frederic Stua.rt of Iiofstra University to
estimlate the relative alloUnllts of Illune) ealli of the four Ialtieb realized
froln tile bale and airplay of recorded ml.usic; tile resullts of his rebearch
are enlightening and, I think, somewhat surprising.

Under pre.ent arrangenintb, all foulr )partics- nanlely, coimposers,
publisherb, ai'tisis, and record companie--leeei\ e Illulne frolI the bale
of records, but only composcrb and piubLlisllerl receive pa.lllnent for
broadcast performlances, that is, airplay of records. Dr. Stuart esti-
mated tile revenueb gtllerated by t all ldon sballple of recordu ; lie found
that the inoiome wab dibtributted as follow:s To the comlposers, $'.7O0,-
000; to thle puLlilhers, $2,910.000; to the perforllling arti.st. $0.860: -
000; and to the record comlpanlies, after variable Illallufactiuring costs,
$10,i20,000.

But these figures don't reflect two important factors: (1) The aIrlists
and. recording colilpallie. mIiu.t bear the cobt of un.Iuccess.ful records,,)
so the alollollt. of moley thell receiN e should be reduiced to take this
into accoullnt; anld (2) in many cascs, t!le performiing g artists are also
the comp)oser and,'or piublishller of the :,ong,, tley) recordi, so that they
also receive royalties from airl)lay of the records.

Refining his figure.,, to take these facto's into itccount, Dr. Stuart
found that the distribution of iljoney fromll this salllple of records
looked like this: COllll)nperb, $1,530,000; publishersl, $1,200,000; per-
forming artists, $4,200,000; and record ollpalnies , $10 million.

He concluded:
"The foregoilng analysis shows t l.i performing artist to be--well

ahead of-composers and publi.hers ill the distriblitioll of income
generated by the broadcasts and sales of records, but ratller far behinlld
tile record coplluanics, and none of tllhese figures talke illto account
the substantial revenues generated by live concerts."

Afr. Chairmaln, I submit that the Perforlnaice ighllts Amcnd-
menlt does not belong in this copylright bill. It is recommellllll ed neither
by the constitutional guidelinles nor tlle ecllollic markeltplace. It
fails to "promote tile progress of sciellce," it illllpobe anll umlreanoable
bulrden on a synlbiotic partller ill tile llusic ilidustry, allnd promises
windfall profits for those for wvitlll nlo ineed call be demollstrated. For
all of these reasons, we respeetfully nask that you reject it.

I Radio progranm "The Politics of Pop," June 5, 1975.
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With me today, Mr. Chairman, as you have already indicated, is
Mr. Krelstein, chairman of the Radio B'oard of Directors. Hle is Chair-
man of the Board of Blough Broadcasting Co. and operates six AM
stations and six FM stations, and-has been in the broadcasting profes-
sion for some 41 years. And also, Mr. Wayne Cornils, presidenttand
general ana.nger of KFXD and KFXD-FM, Nampa, Idaho.

Mr. Krelstein does nbt have a prepared statement, but if it is within
your time, he would like to make a few remarks.

Mr. IASTEN =EIER. Mr. Krel'stein.
Mr. IRELSTEIN. Thank you, Mr. Chairman. Witho.t dwelling on

other areas that have come up this morning, I would like to: (1)
Present my own experience in the broadcasting business and hopefully
get to the heart of the.matter; and '(2) I would like to read into the
record a story that appeared in last night's Washington Star, which I
think is germane to the problem, and touch on this issue of time for a
moment, if I may.

But first, I have been in the business long enough to remember
when Paul Whiteman and, I believe, Fred Waring sued to prohibit
thepllaying of their music on radio stations, and they both lost. I was
a full-grown adult, trying to make a living in the broadcasting busi-
ness. When we talk about' r.usicians, I wasba full participant when the
broadcasting industry struck ASCAP because of the prohibitive fees
they wanted to collect from broadcasters, which resulted in the crea-
tion of Bropdcast Music, Inc., some 35 years ago. Interestingly enough,
touching on one segment of the music industry, this story reall3 gets to
the heart of the matter, and I am not going to iead it all, because it is
too lengthy.

This writer for the Washington Star apparently attended a show
last evening, called Stars of the Grand Old Opry, and. he goes on
to say:

For decades, when country music was called "hillbilly music" aind was rele-
gated to the agricultural hours of radio programing, the "Grand Old Opry" was
a significant institution. It was a radio program that was the center of a way of
life, a show which was a place for musicians, singers, and songwriters to be heard.

At the same time, membership in the Opry was a valuable thing to an artist.
It meant he or she could travel under the Opry banner and get bookings that
were otherwise unavailable, be heard by people who were lured by the Opry
name, be sought out by potential listeners to country music who could not hear
it on the radio because only a handful of country stations existed.

Now, all this has changed. Country music has become a major industry, and an
enviably lucrative one as well. There are more than a thousand radio stations,
north and south, that specialize in country music, and country musicians have no
difficulty in getting bookings in places like the Capital Centre-or Wolf Trap. They
no longer need the Opry because they are making it on their own. They still
perform at the Opry, at scale fees, because Opry membership requires it, but
the big names aren't happy about it and tend to av oid the place as much as they
can; the money is elsewhere.

The big question here is we have a picture of MIr. Elton John on
the cover of the current issue of'Time, with a fie-page editorial about
him. Among other things, it says in here that Music Corporation of
America, for whom lie, records, guaranteed him $8 million in royalties
against the albums that lie produces in the next 5 years. Tlhe company
says it could recoup its entire investment by the end of 1976. Elton
has sold 43 million albums and 18 million singles, worldwidle--9 of
his 12 albums are over the million mark in the United States alone.
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Two questions. Should Time magazine lihae paid Elton John a
royalty for writing five pages about hiin and putting his picture on
the cover? Or, should Elton John have paid Time-inagazine for writ-
ing about him, because thlis, combined withi the exposure given him
by the.l boadcasting stati6ns, made himl the -popular artist lie is today.

Inl 1955, we changed the programing of our broadcasting in M3en-
phis, Tenn., to a format of music and the music we played was deter-
mined by surveying the tastes and the desires of the consumer, who,
after all, is the .last judge and jury on tile acceptability of a product
or service. And in surveying the record retailers, the record distribu-
tors, and memlbers Gf the public at large. we found a certain category
of music that we felt would appeal to the listeners. Strangely enough,
at the same time that we did this, the sale of recorded music sky-
rocketed in tile city of 5Mempllis. Why? Because we were advertising
the wares of the record .ompanies on our radio station with time, and
time is money. It is the onls comllmodity that a broadcaster has to sell.
So, in an indirect way, we did pay for the use of that music by thle time
we devoted to it on our station.

In 1961, we surveyed the city of Chicago, because we wanted to
change the programing of our station there. And wve thought perllaps
we wvould provide the rebirth of country music, whicll had somewhat
fallen to the wayside in terms of exposure in tile key markets of
America, and certainly Chicago can't be considered otherwise. It is the
No. 2 market in our country.

To (Air amnlzemlent, we found that in the city of Chicago, and we
surveyed record dealers in every neighborllood, in every area of tlat
city, the maxiiniumnl sales of country music at that time in certain areas
of the city of Chicago did not exceed 10 percent. In 1965, I w nt into
New York City and vkiited withll the recording conlpanies who had
country nusic and asked themn how they felt.about our progrr.aning in
this station in Chicago with country lliusic, and they welcomed me
withll open arms. They offered us-said no charge, more music than we
could possibly handle, and interestingly enough, and I remllemlber well,
one of the tunmes at the time was a recordling by Johnny Cash of Colulln
bia Records, and the sales were dismal. But, literally, within a short
period of weeks, when we did go on the air with country, Columbia
couldn t ship) the albulms into tile market fast enough, and I say to you
that we did provide a service not only to the recording comlpanlie, lut
to that artist.

For example. on this past July 4, the Rolling Stones gav:e a concert
in Melnlmphis. Tenn., and used tlle stadium whicll holdls over 50,000
people, and they filled it and this 1-day stand resulfed in the Rolling
Stones talking o;ver a lhalf million dollars out of the city of Memphis in
box-office receipts. And I say to you, were it not for the fact that the
produlct of the Rolling Stones was exposed ,by radio in this country,
nobody' would liave known and nobody would have knowil today who
the Rolling Stones are.

There is no use talling ablout the Beatles, because they lef tllis coun-
try with l!lillions and millions of dollars because of the exposulre that
they got on broadcast stations around this country, whllicll made them
a. household word.

Elvis Presley, who is reputed to have an income of royalties of over
a million dollars a year from the lllusic lie recorded for RCA, started
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at oull station in 5lemtphis, Tenn., asa result of which his exposure of
his records nmlale it possible for hilkL to do, as N e call it, 1-night stanlds
withlin : 300-mile radius of the cit5 of Melllpllis and made veritable
fortune at avery. very earlly age.

To this extent, I think that blroadlcasting has paid indirectly, as it
lIma:y b)e, for the use of this music, by' making the Sinatras and thle

Jo111hnny Cashls and the Charlie Prides andl the Ray Prices and the Lynn
Andcersons, alnd so on dlown the line.

Thank you.
Mlr. KTs'rm~x .t hank you.

rAf . Cornils, you11 ha ve a, statement.
Mr. (ConxI,. JMr. Chairllmanl, my lnalle is Wayne Cornils. I ownl

approximately 2() pcrcent of tile Idaho 13roadcasting Co..and scerve as
president and general mlanager of KIEXD/AM and KFXD/FMI,
Namlipa, Idaho.

I am also privileged to serve as chairmlan of tlhe Small MLarket Radio
Committee of the National Association of Broadcasters. Tile other
members of the Small -Market Radio Committee operate broadcast
properties in Denming, N. 3Mex.; Indianola. Miss.; Valdese, N.C.;
Brattleboro. Vt.; andf Matlkato, ainnl, Tlc Sitmall M[arket Radio Com-
mittee represents radio Jbroladcastters ill mllarket of 100,000 population
or less.

The slnall-market broadcaster, ill order to survive must be a: person
totally involved, completely dedicated to, and all integral part of the
comnilunith IeC serves.

M3uch of wlat is defined as entertcillnlent lrogranlnll on a small-
market radio station is plrovidle(l il the playing of recordled mnusic.

In addition to the numerous other expenses of operationl. the small-
-market broadcast r is required to pay iont lily' fees to several music
licelsing orgallnizations, inellludilMng 13MII, ASCAP, and SESA.C. The
monleys tlius paid are distributed by these organizations to the
comp'osers, l1ricists, and pu)Iblishers.

Now, 'r. ('Chllairman, we are faced with the so-called performlance
rights anenllldmnt, whllich would require Is, for tile filst tiec, to pay
royaltics to perfolrming a rtl ists anlll re,'ordl companlies.

There can be no doubt inll anyone's ind that the exlposure given to
recorded imlCic by the broadcast ing i dlllst ry ecll(ouragel and promotes
the sale of records. TIn turnl. lie sale of retords ob)viously encourages
and promotes additional creative efforts by record comlpanies niid
recording Iartists. Mr. Clhalirlman, ra dio sells records.

Iin Boise. Idaho, a community of approximately 90.000, adjacent. to
the city of Samnl)--N aml a is a. towtn of albout 20,000--il tlhe two
there are tpplroximlately 2(; outlets where records iinav lbe pultrchasedl.
All of tlhese reta:ilers woull agree that exl)o.blre ol ra'lio provides the
prim:ary ilmpetlus for tile purehall of records.

Last iveekic, I spoke x ilth a gent lelman l named M. Nelsonll Ta lor. who
is tlle manager of tllhe Super Thrift Drug Stores ill Nat t. Mr.
Taylor told mne, "If it were not for record extposlure on radi, would
not hIave a record depart:ment."

.\And Bob Gordon. mlanager of tlhe record depl)artnients of the 01on
Mfarche Deparltmen St:hre's. tol(l Ille that lie has remimoved his record
auldition bloothls. as have Illo.t reco'l st otre. s,)ells t lie (cllstolltle lshave
already heard (he records oil radio.
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Gary Pratt, the owhier of Gary's Stereo, sells 8-track tapes and
cassette recordings, a business by tile way, vlwhich has developed as an
outgrowth of the record industry. At MIr. Pratt's request, eachll week
I send him the KFXD-AM record playlist. 3Mr. Pratt orders his tapes
and cassettes directly on the basis of that list.

So, there can be no doubt in the minds of the managers in the 26
record outlets in the Xampa-Boise, Idaho area about the important
role played by radio in the sale of records. Radio sells records.

Attesting to the recording artists' popularity due to radio exposure
are the large fees which these artists are able to comnmand for personal
anppearances. I have a colleague in Olllmaha who tells me that 15 to 20
rlecording artists or groups appcar in that city during the course of a
year. Inl Omaha, the miliilnti fee for a silngle aplpeallance is approxi-
mately $5,000-this for artists such as Jim Stafford, the Righteous
Brothers and Dr. John. Others,'like Alice Cooper andi John Denlver,
receive $20,000 to $,0,000. while somce, like Elvis Presley, receive in
excess of $100.000.

Ill our own area in Idallo. the figures are very bimilar: $15,000 for
the Carpenters; $2.,000 for the Beach Boys; 818.000 for Chicago: and
for Elton Johnl, a rather staggering SO percentlt of the gross, againsti
a guarantee of $30,000. These fees are for a .ilmg]e lerformalce or
so-called on'e niglht stand in Boise, Idaho.

lRadio not oildy sells records. but lrovides tlhe audieinces for rccorcii6g
artists.

In conclusion, JMr. Chairmanl. complos.ers. publisllers and lyricists
receive collmpensatio i thell fortll of ofmon eN paid )by broadcast stations
to the music licensimll olrganizationls. Tlle record companlies, artists an(i
complosers receive monleys from the sale of records-sales which are
promoted by the exposure of tllcir producet on the radio.

In addition. tihe artists receive hue stunms of money for personal
appearlances. As has lbeenl Illeit ioined. tlhe fees for personal appearances
are determined by the arti.ts' popiularit-. alnd the artist.'s popularity
is determined, to a large (legree, l)y the expobslre received oil radio.

Itr. Chairman,. to clharge broadc(a.sters au additional fee is unneces-
sary. uinfair and uinjust. It would pllace an extremely heavy burden
on all broadcasters. and certailyl including those of ls in America's
smaller markets.

Thank ou. ou.
Mir. IC.xsTNsMETEn.:n. Thank you.l, r. Cornils and gentlemen.
I have just a eouple of qule.stions. I would obsei: e a point made that

radio sells records. I donl't thik it is clhallenged, but it. doesn't neces-
sarily go to thell poinllt of whethler these so-called performances ought
to have copyright protection, because Imany entel rpries help bell vwhat
may be copyrighted material for vwhich tlhere are royalties ldue, but
that has not mucll to do w ith whether or not the royalty sllolld be paid.
That is central to the question, it seems to Mne.

Also, from the preceding panel, it, isn't a question so mluch of
whether the Rolling Stones or Elton Jolln or Elis Presley or the
Beatles are taken care of. They are. We k;now they arc, however, they
negotiate. It, is, rather, at least tile other palnel made the proposition,
that. tile other artists whl1o mIllaS 11a\ e reative inllt illto tlese-iltO re-
cordings, sound recording.s, mulsicianls, for example, largely anonymous
alld others perhaps not absolutely allnyllmouytls but nonetheless, really
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receive no particular residual remuneration or unusual remunerationin
terms of whatever creative contributions they have made.

That is the question. It isn't, I don't think, a question of Elton John
or Elvis Presley, nor is it a. question of whether radio sells records. I
think everyone concurs that it does.

But, as I pointed out, many enterprises sell copyrighted materials
to the benefit of those creators without which some of these creators
wouldn't do very well, but that doesn't mitigate-but, that doesn't go
to the question of whether the so-called performance should be copy-
righted.

I just make that observation.
I would like to ask Mr. Wasilewslki now, those of you here this morn-

ing are broadcasters, but obviously there are others than broadcasters
involved and there are othel;s than broadcasters whllo are opposed to
that which is recommended by your predecessors here at the witness
table. I think they referred to the music operators, the juke box
industry. There may be others as well. There may be educational broad-
casters, background music, With economic interest in resisting this
change, and there may be others I am not aware of.

Are you, from past testimony or past experience, are you aware of
any other groups who are opposed to the iropobal, otller than broad-
casters and those I have named ?

IMr. WASILEWSII. Other than broadcasters and those you have
named, I am not aware-I was aware of the previous position of the
record companies, as you referenced earlier this morning. I was anare
of the ambivalence, I guess you would say, of the orgranizations repre-
senting composers and author; in times past. I think there-there
is so muchl gold, you know, at the end of the rainbow and I tlhink any-
body would be concerned how that pot of gold is going to lbe (ividied
up as far as royalty payments are concerned, but otller than those that
you have mentioned, I think that I am not aware of any, sirt'.

MIr. I(.sTE,-Nnx: ERn. One of the concernlls of thos-some I have spoken
with, who might otherwise oppose hMr. Danielso's ad(ldition to the
copyriglht bill. his own bill, is a. concern that we may be creating so
many rights that it leaves prospective ,users of material in a jungle
of having to clear rights not.oonly in the first instance, a composer, of
getting a royalty, but then additionally, as a performan.lce ryalty, and
with the advent of more te, 'lology and com)lltcrs tllhat e may be
creating rights and rights anid rights on top of rights, and thcire is
some question about whether we may make the Whole area of copy-
right too complex to comply easily for users, whetlier broadcasters or
anybody else, with the many statutorily created rights in the field. Do
you have any comments on that ?

rli. W.\sil,EwsKcI. Well, I can see tllat point, and I aln genlerall-y
aware-as you knlow, I have becn involved, in one way or anotherl,
with copyright over the course of some 20 to 25 yeals,. but obviously,
I (lo not deal with tllat on a day-to-day basis, but I anll, aware, geln-
orally, of the complexities of thie col)yi ght la\ ndd tlhe leclmicalities
involve(l therewiti anid I thll at that te conl(eri' tailt . ou anre talking
allout is hIow do vou mnlae it, ea.,ilv alccessable to reasonall:le. re.Il)oisil)le
utilization of tliis colyrilghted nllat rial. alld it occslils to Ille, and tilis
is in referellce to youll filst I)oilnt tlat Ion are llakilng Mr. Cairmanll
that copyright is such a unique right gnnted ill this country, s.-ubject
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to so many limitations thereon, that we are talking not so much about
a matter of copyrigllt as we are a matter of employee rights as against
employer or engagement as an artist ab against thile record company,
rather than putting this all into the colplicated field o-. copyright
per se, and that ib whIy I would generally agree wvith your cvnlments-
you didi't state them as a conclusionary fact, but the conciusion that
I would reach based upon your first commlents to me would lead me
to believ. that these are matters that sllould be basically taken care of
in the enlpToyer-employee relationship, ratlher than a matter of copy-
right law.

MIr. ICKSTENM-EIER. I have been notified my time has expired, so I
yield to the gentleman from Massachusetts.

rIIr. DRINXA. Tallnk you very much, AMr. Chairman.
I just want to thlank you gentleman for appearing and I see the

conflict between 3 ou and the authors and conmposers and I wish that
you could re:olve it somehow without resorting, as wvas just said, to the
copyright law. a

I simply have one question, AMr. Chairman, that one the interna-
tional bcene we heard earlier that artists and composers do, in other
coulltrie. tllat llhav beell mallied, receix e thlli particular fee or statutory
fee that has beenl mentioned. I wonder if anybody here would want
to colnlelt ol tllat, and I Ilhave in mind in the background that we
slhould, in my judgment, be Ilovinlg towards a world copyright law,
so that the righllts of autllorl and colmposers, the righllts of all parties
involved, would be fixed pretty much b- thle lav, the international law,
or by treaties in Europe andl Latin America.

I wonder if you would lave any comments on this?
Mr. W.\sIulwsiS.I Yes. That, of course, Ilas beenl a matter of dis-

cussion over the years in the Initerinational Labor Organilization wlie're
)performer'l s rigts recordiig right:,, vhateN er you would call it-it

hlas golle by different names at varioul timles-- ave been a matter of
treat3y. I Aoutld like to colllleit, however, that the great distinction
between tile operatioll here in this country and the operation in most
otffer countries iii the world is tliat we iave developed sort of an eco-
nonmic equilibi iul betN ee t!he record cornpanie., and arstist. and radio
broadcaster., yn the on, lhaud. xllhere botli, in effect, benefit in a sym-
bIiotic faslhioll, a T indicated hlere. Ii he ot lher count ties of thle world,
1,by and large. llo (lo not hiave tlle conlmlercial radio broa(lcastinlg
o)ierationl, an(ld .01you have a go%\e'rln,.,t ol)erated ol)eration and the
situatiolis vis-a-vis tile coMipl)etitice nature of things in otlier parts
of the world are not. the samie as thlcy are llere, thlat is. T thiilnk, vwhy we
hli e not. lbeei able to get togctleri fully on an international copyright
toange agrelielit a ment. So, I just think that. t ihe economic sitia-
tion hlere is so (lifflerent thll it i:, in Iost otler countlries, eitlher Latin
America o, ETurol)e, anid we liave )ee .al)ble to develop) this economic
l)'lalicillg of thle reslpective financial interest. if you wvill, that I don't.
beliece has Ilmade it 1levessarY for Ils to ilicorl)poate this concept, into
tilhe col)prigit. coicept.t.

Ifr'. I)nix. s. One (questioll tflat d(le ives from tliat. Iow do you answel:
thle arllllet nI that t hIlar1d carliel' this Illmmillng that tllt e authors and
comlp)osels feel chealted? Theyllv feel they alre not bein benefited or' re-
warded for tlicir creatii its'. Do you hlave any short answer or direct
anslver to that?
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Mr. WASLEWSIxi. I think you mean the recording artists in your
question, sir.

Mr. DRINAN. Yes.
Mr. WIASLEws SI. Authors and composers are being reimbursed

through ASCAP and BMI.
1Mr. DRINAN. I amn sorry. I-low do you answer that direct question ?

Mr. WASILEWSKI. My response to it is, I think they are being re-
warded 'by the play of broadcasting and their additional reward as
far as the individual is concerned should accrue through their normal
contractual relationships with these great artists who do so well, such
as the Presleys anld the Elton Jollns and the backup men and drum-
mers and other musicians I think should have a stronger negrotiating
position against the record companies and outstanding artists.

Mr. DaINsAN. Thank you very much.
Mr. KIAsTENszEIEx . Tle gentleman from Illinois.
Mr. RAILSBACI. May I ask how artists are traditionally paid? In

other words, when they produce a record and that record is then of-
fered to the public for sale, what is the breakdown as far as revenues,
and so forth.

Mr. lliAsILEwsI. Sir, I (do not know the answer to that, to those
breakdowns. I am not that knowledgeable about the recording indus-
try per se.

rI1. RAILsBACIi. I should hive asked it to the other group. I think
I am late one group. Does anybody lknow the answer ?

Mr. WIsILEwvsrr. Maybe 3IMr. Dimling.
Mr. DirILING. AIr. Railsback, I am not really an economist spe-

cializing in the record industry, but it is my understanding that tyJpi-
cally artists have contracts with recording companies that call for
a payment of royalties based on the sale of records.

tMr. RAILmSBAcI. I see.
Mr. DIMLTIxG. These typically range from 3 to 10 percenlt, as one

of the gentlemen on your panllel suggested, based on the negotiating
power of the individual artist. The figures that AIr. Wasilewsk;i gave
were based on assuming that the artists were so reimbursed.

Mr. RAILSBACK. Call 01ou also answer this, if you are able: How are
the musicians paid that play for an artist ?

Mr. DIIMLING. The musicians that-it is my understanding that the
musicians are typically paid on the basis of contracts with the record
compalnies. Very often, on union scale. They are not, incidentally, as
a matter of course, part of thle royalty arrangements.

Mr. 1R.ILSBAC1. Right. 'They would not receive any royalties.
Mr. DImImixG. That is my understanlding as a matter of course, which

I guess leads into a comment about Mr. Kastcllmneier'b concern for
these artists. To the extent that they are engaged in creative perform-
ances, one could malke the sort of argument for the record companies
paying them royalties, which they don't do righllt now. It is strictly
a matter of contract negotiations with the--betwleen the artist and the
record company. There are no royalties involved.

MrI. RAILSAmclr. Thank you.
Mr. KAsrrex'iNmEIlE. The gentleman fr.ln New York, MIm. Pattison.
Mr. PAl'rrroN. The arlgumenCt was mnade this mnorning that broad-

casters were taking a very inconsistent position vis-a-vis this particular
problem and the CATV issue. The CA.TV people that we heard made
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essentially the same arrument. that you 111made this Ilorning, that thley,
in fact. benefit the blpadcasteils, anl that they charge nlo fee for tllat
and that tlley certainly shouldn't be charged a fee for thiat. That does
seem, at least on the surface of it, to be inconsibtent. I A ould like ;,
comment.

{Mr. fsir'.lwsit. I tl-.nk I lmay under.talnd how it mayl seei that
way on tl:e surface. I-Towever, in the case of the cable carryinnr of thle
broadrloast signal, we are dealing with ati already acknowledged sub-

' , of the copylrighlt. In otllher words, a IllotionI picture is now subject
to copyright. A recording perC se is not subject to thle copyrighlt ill
tile sense of tile perform'ance attached thereto, and that; is olle clear
distinction.

The other distinction is that; the broadcaste s are not plier .e in thliat
proposed legislation. asking for I)ay-Ielt t ttlIhell fol' the ue of' thCir
si-gnal per se. They are asking for paynllet Lt the copl) righllt proprietor
for the use of that progralming material by the CXTV. by tlhe copy-
right prolrietor a motion picture l)roduccer special sport,, interest,
or what have you. So, I think there are sublta!ltial diffe'emtces, betl een
tile two situations.

Ar'. P.vr'riscx. The other point tllat was made, and I think we ought
to address ourselves to it, when an artist. even a,. Mar lnakles hlis or
herl debut with the recordinr conlpany. and doe. Ilmake. a. contractual
deal for royalties, tllhat is bared upon1)l records sold. but tllere i., no wvay

'to nlake it based upon tlle number of tines tlle record is playecd,
because that-no one has any control over that, and that is one of the
reasons that. they argue for the performance. royalty.

,fr. 'WT str,mvsir.. Yes. si r.
IMr. PxlT:rlIso. There is no vlway that, they can bargain oni tlat. No

matter lhow m1iuch Power vol hllave, or joll't. have. youl cal't. bargai.,
because there is no way to (leterllinle, sillc, e anvblody; call llay' that by
simply having this ASCAP oi-r B I oi-r SESACl liclinse, that oil have
no way to make any blarlgain on tlla.

MrI. 'Wr.mSH.:sKT. Tlhe number of time, ihait iecolrd is playe(d, it,
usltally is related ldirectly to Ihe aolunt of sales of that record, too,
so there is tllat indirect benefit and payallent. Also. I hlae asked
nuliiileous s of Inmy radio stalion ljiemberb have they ever been tile
recipient of a requlest of one of tllhe stars o perfornlliing alrt ist, p)lease
don't play my irecord, andll lthat has not leen lone very often.

3Mr. Pvrlsox. T have1 no further questions.
il'. KASTENr.r E Nrim. Let, mnle ask just one lastl question.

Wlould ^you agree or disagree tiat the colt riibutiolns Iiade 1)y nimusi-
cians and others, apart. from tlose that re c ral covered 1) oylt con-
tracts referrcd to in negotiationls, vwould you aIriee that those
contributions are creative. creative withill tile 1leaillllg of th,' coply-
right, law I?

AMr. lWAslrx\wslEr. Sir. T would ll o that. far to illndicate tliat they are
creative. alnd l at the endr of my.statellment, T indicate that. tlhey are
elreative. T-Towever'. T lhave not grone t.o tile poiilt tJ i it i lece;ssa1
uinder tle Constit ltioIl to give thiat added ri'ilIt, iia',elv. thle I)P1'-
forlmal;lnle irighIt. to tlhat creatie rendlitioll ill orderl to a1ug toiet t le
creativity involved.

AMr. .s' l'.rilI. Thank yoel. I thlh k all you grelt'!elimIi11 foI o
appearance hele this morning.
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Mr. VTASILEwsKir. Thank you.
Mr. K.ASTESxNEIEn. This concludes the hearing today on the per-

formance rights, sound records, and after the Auglst recess, on Sep-
tember 11, this committee will convene to hear testimony on a related
question, that of mechanical royalties. which some of the witnesses
here this morning are also interested in.

Until that time, the subcommittee stands adjourned.
[Whereupon, at. 12:40 p.m., the subcommittee recessed. to recon-

vene on September 11, 1,975.
[The subcommittee has received statement., for the recordl a.s fol-

lows concerning II.R. 5345: Department of State; Department of Com-
merce; Librarian of Congress; National Endowmnient for the Arts;
American Broadcasting Companies, Inc., National Broadcasting Com-
pany, Inc., Music Operators of America, Inc.; and juke box manufac-
turers represented by Perry S. Patterson, Esq.]

DEPARTIIENT OF STATE,
W1 ashington, D.C. July 16, 1975.

Hon. PETER W. RODINO, Jr.
Ch airmaln, Committee on the Judiciary,
Houtsc of Reprcsentatives.

DEARt .IMi. CHIAIRMAN : The Secretary has asked that I respond to your letter of
April 2, 1975 reqnesting the Department of State'.s views oln II.R. 5345, to amend
the Copyright Act, and for other purposes.

This legislation relates to the payment of fees for certain public performances
of souad recordings. Essentially the legislation is of a doInest.,. lature and dloes
not have foreign policy implications. Therefore the Departilment of State would
defer to tile views of other interested agencies.

The Office of MIanagement and Budget adviser. that from the standpoint of the
Administration's program, there is no objectioi to tle bsul,iuissioin of this repurt.

Sincerely yours,
ROIIERT J. I.CCLOSKEY,

Assistant Scerctary for Colgrcssional Rclations.

GENERAL COUNSEL OF TIIE DEPARTMIENT OF CO.M.MERCE,
IWashingto),, D.C., Jul1y 8, 1975.

Hon. PETER W. RoDIno, Jr.
Chairman, Conlmmittce on the Judiciary,
U.S. Ilousc of Reprcsentatives, Wasl-higtonm, D.C.

DEAi MIIn. ClATIrNiX.X: This is in responlse to youi reqluest for the views of the
Delartment of Commerce with respect to lI.R. 53-145, a ill: "To amlend tile Culy-
right Act of 1909, aand for other pIurloses."

II.R. 53435 woull namend Chapter 1 of tile Cop. right Act (17 U.S.C. §1 1-32)
to estabfish performance rights in sound recordings. It xowuld.Lrcate conmlplsoirh
licensing for the public lperformance of solund recording., esta;li.sh annual
royalties for compulsory license, arnid re(lquire that sull(l r,3a'litiet. I:e. (livijded
equally betwee n tlie performers .ill the co-,pl riFg1i o, lmer-, of a .sondl recordling.

Section 2 of II.R. 5345 would replace subsection (f) of 17 l'.S.C. § 1 Nxith a
lnew sublsection (f) granltilig the ownvier of a copyright iii a suild recording the
righlt to perform it publicly for profit in addition to the existing rights of re-
plrotluctionl an(l distrilltion. Ilhmeer, mine *,f tile right. \\mold extend to iilita-
tive hut in(lepenldenlptly pro(hued(l soultl recordinlgs. Ti sul'se.lion wouldl also
m:llke the Inpublic perfornmance of a copylrighted siUlll recer(ling .ulloject to cmn-
pulsory licensing once tihe col)yrighited sodil reerdinig is distriliuted to tlhe
publie un(ler the aul lirity of tile eopyright oynner.

Sectioil : of lI.R. .3-) would(i add a new sectlinll 3: t Ol Challer 1. Sublsection
(a) wouldl estallish specific royalties t, lie paid *f (emll.llsory lieeh.sevs for the

lublie plerformance of sound recordings lult w ould allohm , il.gotiated lielnse to be
qllbstitute(l if such negotiated rate were higher than tile specified royalty fees.
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Yearly performance royalty rates for radio and television broadcasting stations
would be base(l on a stadoin's gross advertising receipts with royality exemptions
for stations Mllose gross advertising receipts are below specified minimum
amounts. A radio station whose gross advertising receipts are higher than $200,-
000 a year could utilize an alternative prorated rate taking into account the
amount of the station's colmmercial time devoted to the pla3ing of copyrighted
sound recorditngs. For background music services and other transmitters of per-
formances, of sound recordings, a yearly blanket rate would be based on the gross
receipts from subscribers or others who pay to receive the transmission during
the applicable period iitli a prorated rate taking into account the proportion of
time devowd to musical performances by the transmitter during the applicable
period available for utilization in the alternative. Background music services or
other transmitters , hose annual gross receipts from subscribers or others who
pay to receive tie transmnision fall below a miniilu amounlt would lie exempted
from the payment of ro.ialties. (iperator. of coin-operated phonorecord players
would be subject to a royalty of $1.00 per phonorecord player per year. For all
other users not otheru:,e exemlpted, there gould lie a blanket rate of $25.00 per
year or an alternati% .rorated rate not to exceed $5 per day of use based on the
number of separate j,1 formances of such works during the year. Subsection (b)
would make the annual royalty fees establishlled in subsection (a) applicable for
a period of not less than two years following the date of enactment of the bill and
until a negotiated royalty rate is agreed upon by the copyright owner and the
licensee. In the event that the parties cannot agree upon a royalty rate pursuant
to negotiation, the public performance of the sound recording would be made
subject to compulsory licensing at a ro. alt) rate and under terms set by an ar-
bitration panel. Subsection (c) would require that royalties le equalily divided
between the performners and the copyright owners of a sound0 recording.

Aithough within the broad category of intellectual property -rights, the subject
matter of this bill does not directly relate to any of the Department of Co;.mierce's
programs. However, it is the Departmenlt'. understanding that the creation of
performillg rights in sound recordings is a highly controversial issue in this
country. We liote that the lack of protection for these performing rights causes
nroblems interinationally in view of the fact that niany other countries do grant
such rights. In view of the controversy surrounding this issue we believe that
the subject bill would be appropriate for Congressional hearings.

We do, boweer, have some technical recomllmendations regarding the proposed
bill. Section 2(4) reads. "by inserting imnlediately before the period at the end
of the last sentence of such section (relating to coin-operated machined' a comma
and the following "except that the provisions of this sentence shall not apply
to the public performance of a sound recording under subsection (f) of this
section".

Since section 2(4) refers to coin-operated machines it appears to amend
existing 17 U.S.C. § 1 (e). If so. a technical drafting error arises because section
2(2) would have a:ready deleted the period referred to in section 2(4). If such is
the case, the error could lie corrected by deleting luth the semicclon and the word
"and" appearing in the last line of proposed sublSection f(2) ; by deleting section
2(4): and by substituting the following for hproposed section 2(2): "by striking

lut the Iwriod at tile end of subsection (e) and inlerting in lieut thereof a comma
anld the folloNing "except that the provision.s of this sentence shall not apply
to the pulblic performanlce of a sound recording under bulbsection (f) of this sec-
tion: and"

We would also note that H.R. 53J5 fails to indicate where royalties are to be
paid or how and ulien thlley are to !e (listributed. Presumably, these matters
would lie negotiateld or arbitrated lbtweitn the parties two 3ears after the date
of enlactment of tlhe bill. Ilo. v er. to aviid confusiMon. ue believe that provisions
for interim royalty pi:la. ient and dishulrse.ieit shllould lie added to this bill. In
this regard( we wv ulud suggest that the provisions of section 114 of S. 1361, as
anllilnldd'l ly tlle Renate Comlllittee oin the JTudiciar3, July 3, 1974, could be adopted
to serve this purlpose.

We have l.eeu advise(d by the Cffiee of Managenenlt and Budget that. there
would l Ie nlo objection to the sunlin,.;.sion of this retport from the standpoint of the
Ad(iniit ration's program.

Sincerely,
B. PARRETTE,

Deputy Gencral Cotalscl.

57-78G 0 - -7 pt.2 - 45
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TIE LIBIAlPAN OF CONGRESS.
'1Washington, D.(C., June 11. 1975.

Ion. PMETE W. RODINO, Jr.,
Chairman, Commiitl( on tht .Judiciary, U.S. I..ou.c of ! prt'c-sct(ltit5s, Wash-

ifgton, 1).C.
DEAr MIK. RoIl:.o: Tllb, is il rebponuse to ; our reqlleSt of April 2, 1971) for coml-

ments on II.R. 5345. 94th Cong. 1bt Ses., to amend the Cop3l righllt Act of 1909.
Thle purpose of II.R. 534-5 i.s to etiablish perforllng rightIi ill .sOlnd recordings

for the beelleit f record producer. a;lld ltprforlil.ers. Althluglh llto.'t publit per-
forn;llaues of sotlind recordings result ill a ; ol,3right rov;llt3 for tfle ct,lo,. tr
of the ulliderl3ilg ILi.it., 1lo rot.altie. accrlle to record nlta.ltifatltirerb or p~er-
fornlers. As a result. ilndlltrics \\hlichl ia. dlelll elndet tI e l erforilatice of .solld
recordilng-,, sulch abl, bruadca.sltig ol'gallizttioliS. jllluoix oplcntotr., anItd pIl'otdltlt 1
of background mlsic, pal nothiilng to, tlhube reblosilile for proudlucig .sllt-l .S:thd
recordings other than the original pIlcihase prlice of tihe records..

Whether a perforinalle right shluull Ibe extelinded to soutlid retirdtilng. , 1; Ibeelt
a conlltroversial issbue ill tile Ulited States fur litNatl .ears. Initial iper.ions tof tile
cop3lright reibison bill, cuonsidered ill Conlgress- d(uring the last declade, did not
include a performance right illn sotlllid recording.-. This . OIiin at' .,selti~tl3
due to concerln that tile cotltrouer.sial liatllre of tile is.slle Iould Ulltill3 det';l
enactment of the much nleed ii rex i.sion. Thi.s iex m a.- artist til.tttd l', the Re-giter
of Copyrights in hlis SUpldenientars Report oil tile 1965 Rev-i.ion Bill:

"[W\']e calinut cl-oe our e3e, ' to lthe tremendoull impact it perforllting right ill
SOUid recotrditllg. \otll(l have throughtout the entire elltelitalhlllt ihdu.tr. . 'We
are convinced that, undiler tih. :.ituationll llo\ existling ilh tile Utlited Sl;tft. tlle
recognition of a right of i,tiblic perfolriatliace iln ,oundll recording:s oull iialxe
the gelleral revibion bill ,i o t, ollrox elrial that the ciaCitce. of its pl;.;age\t,' oultl lie
seriously ilmpaired," [Pages 51-52]

When the revi.sionll ill :stalled in the late 1960's, extensive record] nnd tape
piracy forced Coligre-sb to conllder lseparate legislatioul affordinig copyright
protection for ound recording.-. Ill tile fall of 1971 Colgres.s amlenllded tile 1909
Copyright Act to esltablish a so-called "lilited cop3rlight" illn solid recordings.
Under tis almlelndilnll oinl3 thoes.e ,onildli recording fi.xed atid plublsliled onl or
after February 15. 1972 are eligible for protection anld IlaM.t,. ans ell, com'iply
with a notice requireimenit.

Tlle protection afforded .,omuil recorditgs i:. termed "liited" hecau.se only
thie umnauthorized rirtioductiion al distrilbutiion to li. ptlublic of cop,lies of the
sonlid recording i. prlohilitLed. Tlihl. tile duli)icatiol of ,soulid recordilgs for
lri; ate. person;l Iuse ,and the lierforlmalnct of outl lid recordings tlhrough broadcast-
ing or other imeans are outside the scope of Ihe amendmlldel t.

Thie collnstitltiolllit , of tle l 1971 anIllldmlent .as atta;lcked ill .h1,m'nib . Kl iil
dinl.st. 3415 F. Sup: . SSO (I).C.C. 1972, (ol tile grolltds 1at .sound recording
Ilmaterial could lnot I,e considered as the "reiling of ani author." The Court
rejected this largument andl illd that tile vopl righlt cl;il.se of the Col.stitution
ihad to lie interpreted Iroadl3 ill order to inlcorporate technicll advailce ul ichl
were unknown to our founding fatlhers.

The revision blill iltrotduced 1b. SXenator 'McClellan in tile 93rd Congress
(S. 1361 ilclutled a perforlmallnce ro3alty for oilnd recordings lwhich was
subject. to compuhilsory licensing (.,etlion 11-1). Although .t nlegotiated licenlse
could Ibe sulb.tiuted for the culnl,l.uor3 licenlle, the bill Ilro itded tlat nlegoltitted
r(,yalti. fee.s could mit I,e lesb thall tile colllltll:ory rate. The bill oilitliled tile
rroee(lullreS to 1b., follo,\ed ill obtaiillig a (oilIulsor livelle al(nd also
provided for the delposit of the reqluired royalty fee. witil the Regi.ster of
Copyrights. In tile alence of a negotiate(l license. failure to collip13 wl iti
tile specified reqllirellnents ouild rulndr tile lublic perfor'mal;te o(f a ,,outid
recCorling atl infringemlent, .ublject to tile 6iil rllmelie.b eMaillibhled b3 other
sections of t:he bill.

Tle ro3 alt. fees %xere to le computed oll either a I;hlmket or a prorated ,bais:
tile bl.nl;Lt fev.s for ;l(lroadtalst .ttillin lamiged friit no I alialit . for .altioll.n Miti

gross lereipt. utlnder .$.25.000 to oel Ipercelt of tIhl 1let .slilmilt,ar receil)ts oxc(r
$200.000. For ;4ll oplerator.s of olaclgrouIldl Iiusict belrieces \\ilh rectilpfts ,\er
$10.000 ilhe Illalket ralte %%.tS estaldlihiedt as. txo perelit of grt.,.s receipts, from
sllbseril)regls.

T'lhe bill directed thle Register of Col,y rights. af le dedtlucting rt ;l, inall;le admin-
i:,triatie coots. to dlitrilhuite tile flnds delsbiteed to eligible lo)% Iir.s anld purforlmltrs
or their desigiated agents, aud lruovideI fu:tller tllt "on lhallf of all ro3Nalties
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to be distributed shall be paid to the performers of tihe sound recordings for
whichl claimb lhave been made . . ." Il the event of a controversy concernfing
the distribution of funds, the Colpyrighlt Ro. alt. Tribunal would have been
convened to resolve it.

Although proJpoients of tile performance right for bound recordings had
sufficient sulplort in thile Senate Judiciary Committee to report the bill with
thle record performance ro3.alt. included, there as .ubtlstar tial opposition to
the pro; i.iotm. the Coniniittee. E.ssentiallyv tn o general arguments ; ere advanced
in oppo.sition to tile -performance ro, alt. -- one cobtitutional, the other public
policy.

Concerning Article 1, Section 8. Clauise 8 of the Constitution it was argued
that for tile lurPtoueb of recognizing a performance right in sound recordings,
reLord minufacteturers and performer. 'aere llot "aitlhors." 5While acknowvledging
that :oumnd recordings %%ere protectible to tihe extent established by the 1971
almelidmnte, the ininorit. seLIetIId(l to feel t.hat further proteetLion for record mani-
facturers altil the recognition of certain rightb of the performer stretched tile
meaning of "author" too far.

On the public polic) (Iiuebtion it wa.% argued that record manifacturers and
performier: *Aere actulll13 belnefited l,3 public pIerformtance" of their recou ,ags
since it seried as free adlverti.ing. It was also argued that. since organizations
performlling soUlid recordilng tblmall3 lpa3 Conlipusoers cop3 righit ro.altie;, to be
required to la3 additional ro.Naltiec to record manlufaictuirers and performers
%ouldl be an ecolomic lhard.hip. II addition, fixing tlhe conlptilsor3 licenbilng
raite oil grosS receilit. uwas attacked tin thile gro;iad that it maza not related to
ability to lpa;, since, the o erail prfitalilit3 of a gi en .s.tation 'a not a factor.
Finall3. it ' a, argued tlhat. record colmpanies x ere alread. Ilmore profitable than
broadcl.st orgIaizations. alnd thlat additioni revenue.s fltoA ig from Ihroadcabters
to record manuaifattuirer ., ou:. oi.13 ser e to iLcrea.,e tile ilnilaldncc ard thlereby
retar(d thIe developmnlent of thle conmunuications industry.

In Sve..ate Report 93-9A3, : Cid Congress, 2d Se.sion. thile majority reponlded
to thie.e argumellts. On tile constituitiuial is.-sue. the Report 6ited Ctpitol Record.s,
Inc. v. .l(rcitry lccords t orp., 221 F. 2d 656 (2d. Cir. 19D)55), which indicated tihat
satild recordiig.,s could be lprotected unider fedleral latx if Coigrebs clhose to
enact such protection. By es.,tablishling tile "lilited cop righlt" protection for
sound(l recordings in 1971. Congre.-s cohialded that such materiall i as a "a ritiug"
within th!, meaning of tile ConistitutioL anid tlhi cmiclut.ionl received judicial
sainctionl ill Sha(1ab v. leincdienst. 345 F. Suipp. 589 (1972).

A telling arguiii,!t in faxor of at perfornmiance right for soiund(l rec(,rdingb lay
il tile seemingly coitradictori poition of It lt, bradcat organization.s as related
to tiheir xxii lperformanaee of s.ound recordiaig. abs olpposed to the use ly aldelc
telexilln of .uich op.3 righted niaterials. ThLe ptotition of broadca(sters tomards
cabule has long bIeci that tile u.-e of brotadcas.t signials .should require equitable
remuniierationl inlce intellettlil prolpert3 i., beinig exploited for profit. Since the
ret- isitn lhill 'axuld e.tablih a cunlilmlsli3y licen.sing .- steln for cable tranmtsllL;.iOn
the mIliajorits argued that it xxas o'ily fair to apply tihe sanee principle in regard
to the b)roadcasters' use of intellectual property.

Aln additional argument advanced iby thile majority was that the financial
datat clearl ialdicatd an, abilit3 to pay l.N b!roadcasters, and julelbox operators.
Mloreoter, it %as, pojuinted mut that a .substantial nlluianer of European countries
recognized a perfornmalnce.righlt in soiund reeor(lings.

Altltliughl propolleint. of the perfornding rightlls anllLendnent had sufficient
,ulpptort in the SeLwite Jmdi.iar. C,,lnmLittee. greater ;oppoA,itiion arose oni tile
floor of tile Seiate ub(l.en the bill a.s delhateld. I' tinattel. follo ilng deb tte on
thl mneits of it rectrd performiniig right, thlet Senate voted to delete tie measure.
A.s a result. the re(.ision bill passed tile Senate in thile Inst session of tilhe 93rd
Congress wvithiout the record )erfor, ance right provision.

II.R. 5345 bI Mr. Danielson, ioul(l establish a lperformance right in sound
recordings mithin the context of tile 1909 Copyright Act. As tile Register of
Colp3righlt comniiented to Senator Scott in a letter of July 31. 1974, we have no
doult as to the conslitiutioniality of a record lperformance royalty

"Performing al tists contrilbute origimal. creatihe auithorship to sound record-
ilgh iu th .,,state ma. that tile translator of a bolk cr.wtes, ani i ldelleldenLtl.x opl-
righlt Ide x rlr, of auth lorslip. Rlecord 1iroducers .sinilarl. create a Ihndepenlld-
entl. ., ISyrigltal,h xe (,rlu of alii utt'l, llil) ill llt l ame . % a.,I that i lliot tion plicture lro-
(111t t I , relte, ai cilellnatograihlit ersion of a play Jr novel. I In.% m1l3o ioln, the
contributions of both lperformiuer and record producers are clearly the '% ritings
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of an author' in the constitutional sense, and are as fully worthy of protection
as any ef thle many different kinds of 'derivative works' accorded protection under
tile Federal copyright statute."

Since record pecformances are constitutionally capable of copyright, the ole
issue i' oeve of policy. We support tile principle of legislation to protect record
performances, but remain concerned over the possible adverse effect such legisla-
tion may have on the program for general revision. H.R. 5345 has been proposed
as separate legislation, but it presumably could be incorporated in the general
revision program at some point. As a separate bill, certain technical adjust-
ments would probably be necessary to make the proposal workable. While the bill
is patterned after section 114 of the revision bill in the 93rd Congress, no agency
is designated in H.R. 5345 to receive compulsory license fees for distribution;
also, there is no anti-trust exemption to facilitate voluntary royalty agreements
or agreements alout distribution of the fees.

The Copyright Office and the Library of Congress endorses the general prin-
ciple which H.R. 5345 seeks to advance. If it becomes apparent that legislation
for this purpose cannot, as a practical matter, lie included in the hill for general
revision of the copyright law. we hope that it will be given favorable consilera-
tion as separate legislation in the future.

Silicerely yours,
JoHIN G. LORENZ,

Acting Librarian of Congrems.

NATION'AL ENDOWM.ENT FOR TIIE ARTS,
Washington, D.C., July 31, 1975.

Hon. ROBERT KASTENEIER,
Chairman, Subcominmittee on Coutrts, Civil Libcrtics and the Aldministration of

JustieC, Committee on the Judiciary, U.S. Hou.se of Reprcescntativcs, Wl'ash-
ington, D.C.

DEAIR MaI. CHAIR.MAN : This is in response to tile request of Herbert Fuchs,
Counsel to the ' Subcommittee. for our vie.ws and comments on H.R. 5345 to amend
the Copyright Act of 1909 by providing a performnance rigllt in colpyrighted soulnd
recordings.

The National Endowment for the Arts is aiare that the Sound Recording
Amenldment of 1971 provides for a statutory copyright in sound recordings and
for the -first time extends copyright protection to the original performances of
recording artists and musicians. and the creative t(clnical experti..e of record
companies. We note. howvever, tlat the Amendment. ;;hile recognizing the talent,
originality, and value of tile creative efforts of these individuals, includes no
provision for compensating them wi hen otlhers use the cop3 rigllted soun(l record-
ings for profit making purposes. Undoubtedly. it is a performiing artist's plersonal
rendition that brings to "life" the work of music composers and lyricists; and(, a
record producer's al)ility to creatively calpture. elect ronically plrocess, compile, and
edit sounds tlhat enables broadcasters to utilize recordlinlg artists' unique perform-
ances again and again to fill their commercially available time. We therefore
wvhnleheartedly support H.R. 5345 which, by suljecting the pablic performance
of sound recordings to a compulsory license, %xou(l reluire radio and television
broadeasters, jukelbox owners, and other transmitters or copyrightesd sound
recordings to pay a performance royalty in the form (of an annual licensing fee
to the performer and copyright owner of the recording.

It would not appear that paying such a performance royalty to recording
artists. musicians and record companies (as copyright owners of the sound
recording) wonld impose a financial burden on the broadca.t industry. As pro-
posed in Section 3 of II.R. 5345, royalty fees * ould vary according to the amount
of gross receipts received by a broadcast station from commercial sponsors.
The stations, in turn, could pass on .the additional expense to advertisers whlo
are the ultilate financial beneficiaries of the recording artist's contribution
to a station's programming.

Further, according to Section 8(c) of the proposed bill, royalty fees are to
le divided equally b)etween the performers and copyright oniners of the sound
recording and neither may assign his rigllt to royalties to the other. We favorably
note that this language will precludele tle Iprformer ,,rcolpyriglt owner from
obtaining all of tile benefits intended to bIe dividledl between them.

.Although we support the general concepts of II.R1. 53J5. we would like to see
it incorporated into tile general legislation on copyright relisioin. If it becomes
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apparent that legislation of this type cannot be included in the general bill,
we recommend favorable consideration of separate legislation.

In conclusion, the National Endowment for the Arts strongly believes that
mulbicianls and record comnpanies Mho contribute their creative efforts to the
Ipryduction o,f copyrighted soand recordilgs should share in the inlcome enjoyed
by radlio and televisior. btations and other commercial orgniL..tions who use
the recordings for profit.

The Office of .Management and BudgAt has advised us that it has na objec-
tion to the bsunlission of this report frolm the standpoint of the Admnnistration's
program.

Sincerely,
NAN2CY HANKS,

ChOairmant.

,AMERICAX BROADCASTIXNG CO.MPANIES, INC.,
Newo York, N.Y., August 7, 1975.

Hon. ROBERT W. KASTENMIEER,
Chairman, iSubcomnlittee ont Courts, Cicil Libcrtics and the Administration of

Justice, Comlmittce on the Juldiciary, U.S. Itousc of 1?cprcsentatives, Wash-
ington, D.C.

DEAR MIR. KASTENNFIER: American Broadcasting Companies, Inc. (ABC)
wishes to provide e our Subcommittee witil its comments on lI.R. 5345, a bill
to extend to record companies and performers a public performance right In
bound recordings parallel to existing federai copyright provisions granting
public performance rights to coml)osers.

ABC believes tllat II.R. 5345 would be an unwise and unnecessary extension
of the copyright laws.

ABC is a major user of sound recordings; ABC's stations, and radio stations
in general, are important oustlets for the dissemination to the general public of
recordings. It is a known fact that bro,adcaters greatly stimulate record sales
by exposing new releases. and particularly those of relatively unknown artists,
to potential bnyers. Radio stations contribute immea.sura;lly to the popularity
of recordil.gs and therefore to the profits enjoyed by record manufacturers and
performers alike. As radio play provides effective advertising a'nd creates con-
sumner dema;ln, it is not .surprising that record complanies expend considerable
efforts promoting the use of their mllaterial on the air. Unlike most advertising,
which can only be descriptive of a given product, radio broadcast provides the
potential buyer with a precise appraisal of the product.

Colmposers, record companies, and performers pay nothing for this valuable
promotional effort. Legal and businless cuoniderations preclude broadcasters
from charging for their use of such material. Il.R. 5315, howvever, wvould comrlpcl
broadcasters to pay those for xuhomn air play already provides, directly or indi-
rectly, major benefits. In addition, ABC, like all broadcast users, pays sulstan-
tial amount. for performance rights to the music rights groups such as ASCAP
and BMIT. Inc.

It is argued that record companies and performers do not share equitably
in the revenues generated either by broadcast or pa. ments to the music rights
groups. Uncompensated public performance of records produced jointly by
record companies and performers. it is said, respresents an expropriation by
certain record users, principally broadcasters, of economic benefits to which
record producers have a legitimate claim.

ABC finds this argument. unconvincing and dloubts that the proposed statute
would elen achieve its intended purpose of allocating a greater slare of rev-
enues to record companies and performers.

Professors Robert 1,. Bard and Lewis S. Kurlantzick recently published an
article evaluating the issue of ptublic performance rights for record producers
in terms of economlic tlheory and equitable and legal consequences.' They find
no convincing argument for granting record producers . uch right.. Record public
performance riglhts, they conclude. ill not redress alleged injustices to musical
artists, llhose records continue to lie broadcast long after the exhaustion of
their sales potential. Compn)osers, ratller than record companies anlld performers,
would lie the most likely beneficiaries of such a revision. Any benefits that
accrued Would not fall equally to performers and record companies, as many

Bard and Kurlantzlek. A Publte Perforimance Rilht in Recordingfs: Howi to Alter the
Copyright gSiRtem Withotut Inmprv;ng It, 43 Gco. Wash. L. Rev. 152 (1074).
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believe, but u ould be divided according to the relative b)argaining powers of
the partie.s in olved, and according to a colmplex st-t of economic and legal
factors which statntor.3 mechanlisnls cannot adequately colmprehend.

ABC concurs in this opinion and believes tile following excerpts from the
Bard and Kurlanltzick article apztl3 lunlmnlirize. thle difficuldiebt confronting pro-
ponents of II.R. 5345: -

"Amcending the Copyright Act confronlt an important principle which also is
relevant to the formulation of co:,. right poulicy generally, indeed, to all economic
regulation. At times there are desires to restructure the benefits of copyright
law to favor creators--authorl . copll, ers, and perfurlnerb--lnlre, and the com-
mercial participants ill the creative and di.trilltion l,rocebs, such as publishers,
record companies and broadcasters, less. It may be that authors and artists
'deserve" a larger slhare of thle revenllues generated ly the exploitation of their
work, Iut it may not lie IJu.sil,le to achieve this through ch llanges in tihe copyright
law. Whatever thle initial allocation of rights in creatihe wvork under tile law,
a large part of thebe rights nmust Ie asignlled to otllhers in order to render Ihem
capable of returning significant income to their original holders. The author
must usually deal wvith a publisher, the performer witll a record company, etc.
The author's success x; ill depend les on tlle .statutory rigl.ts which lie initially
possesses thllan on tile variety of economic factors which deternline his relative
bargaining strength. In mobt circumkstances, attempts to strengthen a wvelk
bargaining position through granting an author or artist additiunal iegal rights
vilich affect one part of the economic relationshil, u ith a 1, Il,lisher or recArd

companymnay be frustrated b it, coLunlmpensatinlg adjustllnent ill the remaining rrela-
tionship.'' 2

Under II.R. 5345 income attrilbutable to the .sale and perfornmance of recorded
music would bIe tranl,.ferred fromll roadt(la.ter., to reeordl compllll, is and pol)pular
Ierformers. Ytt both these grouI,ps are plrosperilg under tlie existing .. llyright
reginle. Record co!,anlies presbctly elljo3 suflicient inlcentives to lTrldluCe a very
large output of new recorlings. I'erfornler. are already cnllpenlsa.ted for their
ability to produce records attractive to broadcasters.

As tile National Broadcasting ('oelpanll points out in its Statement to the
Subcolnunittee of .Tuly 23, 1975, many :succe.ssful recordlilg artists, tllose nost
likel3 to benefit 1,3 the proposled .-ttute, hai e their own reo ,rdl;ng conlanlies and
record under their own labfels. The.se artists xoldl(l reap :tll additional benefit
in their dual caplcity as perforlmers and record omnipally proplrietors.

Furthermore, lesser lunoil iperformers %xho are in tile e(lniloy of recor(ling
comnallies are lnlikel3 to gain nkeaSulral,le lenlefits fronm II.R. 53J5. Although
an equal division of perfornmance right ro,%alties is cont(nlplatcd. experience
dictates that legal al(l economic factors existing outside tile statutory frname-
work mlay effect a distinllctl different ultilllate allocation of revenues. Such has
Ieen the practice ill the area of mechanical reproduction rights. whllereby record
complanies usually obtainl oluntar. litens.e, from colpolser. whllich perlit thenlm
to avoid compulsory licensing provisions (17 U.S.('. § 1(e) (1970)). There is
little reason to doult tllat similar arrangemlents would rb.,ull in Plractice as be-
tweell performers and record companies.

The .stuation as to classical nlusic is .sonlewhat different froil that of )elpular
music. The argumlent hlas been made that thle less p)oular arts, lihiehl by defitli-
tion, do not have the anlbility to generat' Inlass sales, ought to enjoy the avlg-
nmented royalties which II.R. 5345. theoretically would provide. It is coeeivab;le
tllat a certain negligille Ienefit would flow to inakers of classical recordls.

Most classical nusic is uneolpyrighted ; therefore. there is no, nllsir colyrglit
holder to whllolll recird prodlcers niust na. lnecllhanical reproduction righllt royal-
ties. Thus thle chla:ssica;l record maker.s could retnail all lleanlligs fro;n Dublic per-
forlances. Bard and Kurlantzick conclude llpon analysis of tile peculiarities of
this s)ecinalized mnarket that classical records will not earn .suflicienlt revenues
from publllic l)erfornlance fees to have any anl)lrecialle impact upon tle pIrOclle-
tion of classical records.

Classical millsic may need andl deserve financial support as anll ir-iepeerdent
natter, ,ut estallishing a rect ul Inliplic Irforance rigt of M ide al,l licahiliit3 to

lproducers of records of all tpel(s 5andl tastes will only produce limited lbenelits,
too smnall to affect elassical record protlduction and too small t., just!fy wholesPle
legislation. Moreover, considlerationls ltelring ,n11 tile desiral, ility of tlcoaraging
tile lrolduction of clas.ical retcords ought to l]e addressed in more appl)l riate
legislation witll narrower focus.

- Id1. at p. 100, footnote omitted.
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In sum, ABC opposes creation of a public performance right for record conm-
lainies and performiier. a inolbihtelit t ith practial realities anlil as anl unwise
and unfair l,urden oil on Iroadt.a.terb. Such It neNl113 ilnlJoubed obligation would also
undermine tile exibtingl;, illtlalil. beneficial relationllbip among record coln-
panies, performers and broadcasters.

Thank you for the opportunity of presenting these comments.
Very truly yours,

EVERETT H. I~ERLICK.

STATEMENT OF NATIONAL BROADCASTING CO., INC.

National Broadcasting Company, Inc. ("'NBC") relspectfully nlkes this state-
nielit concerning II.R. 5315, a bill %%hicil N ould crate a "lperforllance right"' in
tile use of copyrighted bound recorn;.lgs foi, tile Iblenlit of record companies and
performers.

We quesbtion both the logic and public benefit of the proposed statute and
therefore do not suplort its l)assage.

Proponents of !I.R. 5345 argue that the creation of a performance right is
necessbary to create a ne sourcle of reellnue for lebber-llnom ll performlers and
mutbicianlb Nlo ;xork for record comllpa!lit'b. 'e dotlid that the propo.sed estatute
will haove that effect, e en abssuillng that such anl objectlie is a %alid subject
for national legislative policy.

In tile firlt Illace, 50 percent of the performance fee-,s pro% ided for in the stat-
tl'e wo. ld go to rccord comllpaies, not lerfoulerb. Nothing would compel thllese
comll)anies to use tihis nlolloy to .pay performers.

Secolidl3, olly thiobe niusl.iciall, and Ipelformlnrb s lho.lhe .ountid recordings are
actualll lbroadca.t call belnefit fromI or be compiileated illtder tilhe llproloed leg-
i.slation. Since the records that are iniot often Ip:tled 0on adlio alIld telexi ion
are tho.le of the iiiobt populilar anlld ell-knult I lperfotminlls, hs..,.er-lknoin Inusbi-
cianls and artits will Ienefit ecry little. The Imnoe poplhilar pe, formlers-niost of
whom are alread3 highly laid-will undoubtedlh get the lion's sllare of the
remaiiniig 50 pereent of the prol)oseld ierforlmers' fees.

In this regard, it .lotuld also be nloted tihat maulln succesb.,ful recording artists
toulda ownI their otn recordliig comlimnies and reultcord ulder their o,;n labels.
The plrolposed statute oluld gixe thlese artist t ile dloble benefit of receiving
royalties in their dual capI,:city as peiformellr.. a. ;elt ab rccord Collllanl onelrs.

The record indulstr is a mnulti-lillioll dollal enterpris.e. It grew tlo this size
;mitlIout ubslidiza:lt;on fronl tilte 'roadcashting inlu..tr , , and it is clearl3 ale to
survive without tile imlposition of these a(lddition:l fees.

Broadcatst erb alrea(ly lpay bsulstanltial bullmls for the right to l,la.t music on the
air. In 1973, for example. broadcasters paidl moel $S0 mIillioll ili mllusic license
fees.'

TIhese la. mAmemIts reimclllntrate tl,. people who create artistic plrolperty and thus
s.,er-c tile policies ,of tile coplyrigit laws. 11.11. 53J5. on the other lindi. does not
square *it!l tile unllderlxing objectixes of copl riglit. Thle Conbtitititional plurolsbe
of colp, right is to liroteet the "i% riting," (.f "Autlhorns". Re(IIuirinlg sucl ll al ments
to pIerforilers will neither encourage theli to be "Antt.\t '.. nor re.sult ill tlheir
creatinlg new "writings". This is not. lhat the (Cosltiluolional colo righlt mandate
vas intended to achieve.

Singling ollt, ill effect. tle 1,roadcas! ildutl:lr. to. sihoulder tle I,urden (i of these
additional perforlillilce fees is unwarrantedtl. It is ua. ecolnolmic reality that a
goo1d deal of the Imoniies recvixed lo retordtl c.liiimnilesb all lhierforiers b lirougi
ceordl sales are directl3 a ttrililtalle to thlie }lroadtlca.tling of recordals. For ears,

r-cord colililiait..s halte supplied records to itbroadt.ealetr:s itiouit cliarge in rec-
oglniition of the iealcaulahtile proiotiolmal mihle of liha iig their recordls ld i.red Oil
Ille a:ir. II.R. 53,5 would comllpel bro:adkasters to lmla rcord collpalliets for the
"Ir'i ilege" of intcre.silig .suchl compnlille.,' I tit.s from record sales. This ieithler
niakes sensel ecollolmically nor comlnpolts atil tile Ct('istilutiotlal purpose of
copyright.

NBC ltInliteies tlhat tile colinlpnsationl of lperforllers slhouill lie left to private
nmegotiation. If tihe Congrmss tilrlu 1)elitNe. thiat tihe publlic inlterest is serled 1,3
illtnlc.leasg the 'olvillesatioln of tldlltlisco erd (,l ltr el-kilo ii tatilt it should
not ilap,,ose tilhat limurdenll ol the b)roadeasting industry. We Ielie ie lits area

b.. better left to free niegotiation bet ween the reliresenltatives of tile perforiners

'FCC 1973 Fnancinal Data; 1974 dlata not yet nvailable.
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and the record companies who are, properly, the parties at issue on the question
of compensation of performers.

UWe thank this Subcommittee for the opportunity to state our views on II.R.
5345.

STATEMSENT OF RUSSELL MAWnDSLEY, IIMMEDIATE PAST PRESIDENT AND CHIAIRMAN
OF THIE LEGISLATIVE CONIMITTEE OF II*USIC OPERATORS OF ANfERICA, INC.

Mir. Chairman, I am Russell MIawdsley of Holyoke, IMassachusetts. I submit
this statement in behalf of Music Operators of America, Inc., in opposition to
H.R. 5345, which is referred to as the Performance Rights Amendment of 1975.
,Music Operators of America, Inc. (.IOA), is tile national organization of jukebox
operators which has members in every state of the Union. I am the immediate
past president of the organization and prtsbently berve as chairman of its national
legislative committee.

I am president of Russell-Hall, Inc.. a firm wvhich ol,erates jukebox, amusement
machines, and a full line of vending machines in thl greater western Mabbachu-
setts area, an area which is centered around the city of Springfield. Massachu-
setts. MIy firm operates about 100 jukebox, 150 anlusement .machines. and 700
vending machines, in about 450 locations in this area. I am also acti e in local
associations of jukebox operators and in busiless. and civic organizations ill lly
home city of Ho'yoke, 'Massachusetts.

I wish to register the strong opposition of 'Music Operators of America to H.R.
5345, the provisions of which are nubbtantially similar to provisions for performll-
ance royalties for record manufacturer.s and lierformler., l hich %%ere deleted from
the Copyright Revision Bill (S. 1361, 93rd Congress) when the Senate conlbidered
and passed that Bill and referred it to the IIoube of Representatih e. in Septenmber
1974.

H.R. 5345 would add .$1.00 per jukebox per year to the newv jukebox royalty of
$8.00 per machine per year that would be created by the pending Copyright Revi-
sion Bill, H.R. 2223, 94th Congress. That new $8.00 royalty was adopted as a
compromise when the HIoube of Representatiies conbidered( and pab.ed a copVy-
right revision hill several years ago. Later, the Copyright Subcommittee of thle
Senate Judiciary 9'onmmittee also adopted the $8.00 royalty out of a desire to
conform to the rate provided in the copt. right legislation pI,a..ed by tile House of
Representatives (Senate Report 93-983 onl S. 1361. 93rd Congre.ss. page 152).

'Music Operators of America, Inc., opposes HI.R. 5434 for the following reasons:
1. It would upset the compromise agreement by 'N hidi the lpropobed $8.00 juke-

box royalty was first established. That proposal. I should add, wvas intended to
replace the existing exemption of coin-operated musical performances from per-
formance fees, by a fixed statutory royalty, that ou'ld berie as a maxinlum linmt
on jukebox royalties. Before that $8.00 ro.alty can become fixed in our statutory
law, however, we are now .,eeing neA% efforts to increase jukebox oplerators' lia-
bilities under the copyright law.

2. The proposed new ro3 alty wvould add a new burden of at least $450.000 a year
($1X450.000 machines) to an industry of .small busInnessmen, who alreadt. % ill be
burdened by some $3.600.000 ($8X450.000 machines) inl new jukebox ro.alties
and by at least $4.50,j.000 (6 centsX75.000,000 records) in mechanical ro.Naltles,
under Sections 115 and( 116 of II.R. 2223. the pending Copl. right Revision Bill.

3. We ;xish to impress uplon the Committee tlhe fact that the jukelox industry
is an economically depressed industry. Like Imost other indusltries, the costs of our
eqluipnment and materials have been rising d(raticall3. Our .-ingles records now
cost on an average 75 cents per record, which is a marked increase fromn the 60
cents Nnhichll a typical oplerator relorted to tle TIouse Judiciary Comnmittee at its
hearings in 1965 (Hlearings on H.R. 43-17, 89th Congress, Part I. page 570). Wages
of our electronic and mechanical technicians and our other costs of oplerations
have risen even more drastically. and are continuing to rise.

On the other hand. jukebox operators are unable to increase prices per
llay .so as to keep abreast of their increasing costs of operations. In sonie busi-
nesse.s, prices can be increa.sel mereli by changing thle price tag. and the change
may not be noticed. In our industry, it is a matter of reduicing the numilber of
somngs a customer calln lay for a lularter. and also of clhanging tlhea coin receih ing
mechlanism on every one of the operators' mllacllintes. A.lso, tile lahitlm 4ox lter nusllt
lbe conlsulted anld his consent olbtainedl. for hle lay object tllat a rai.se in tile tst
to play mnusic ;ill be detrimental to his business. Prices of two pla.s . per qluarter
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have been established by operators in some areas, but this is by no means generally
accepted. In many areas, rates are still at 10¢ per play or three plays for a quarter,
and there are even some areas where the rate remains at o5 per play.

These conflicting and continuing pressures have necessarily and inevitably
resulted in a general reduction in the level of operators' income from operation of
jukeboxes. This economic picture explains % Ily almnost all operators have diversi-
fled their activities by adding amusemlent and vending machines to their juke-
box operations. In fact, I am quite certain from my own e.xperience that mobt op-
erators cannot afford to operate jukeboxes unless they alsu operate amusbement
and vending machines. Further emphasizing the serious economic condition of the
jukebox industry wvas discontinuance, ill 1974, of the manufacture of jpikeboxes
by the Wurlitzer Company, which %N as one of the four American manufacturers of
jukeboxes.

4. Jukebox operators serve as promoters of riecords, and contend, therefore, that
they provide a service to performers and record companies which is of bufficient
benefit to obviate any claim of the payment of royalties for play of records on
jukeboxes.

5. Record manufacturers and performers, traditionally, lha e secured compensa-
tion for their recordings through contractually :iegotiated, royalties. They do not
need added Cungresbional asbi.tanLe to demand and recei e adequate conlipensa-
tion for their recordings. Just this wveek, for example, Billboard magazine is re-
porting a $9,900,000 distribution to nmusicians throughllout tile United States from
Phlonograph Record Manufacturers Fund, a fund hllich provides annual distribu-
tions to musicians, and was created by private contractual negotiations without
the intervention of Congress. A copy of the Billboard article is attached hereto
and made part hereof. We urge the Commlittee. therefore, to require record manu-
facturers and performers to comle formard M ilh piroof that an3 suchll Congressional
assistance is needed before any .uc:ll statutory benefits are conferred ulpoln them.

6. In the face of continuing reports of "payola" in the recording industry we
question whether record manufacturer s can demonstrate their competenice or
entitlement to statutorily created royaltieb \u hich wi ould only aggravate a problem
tlat industry seems unable to,control.

7. We also oppose a statutory royalty for record manufacturers and performers
'because we believe Congress lack. the power to confer .such benefits upon them.
In our vietv, record manufacturers, particularly, are not "authors" Mithin the
meaning of the Copyright Clause of the Constitution. In giving equal benefits to
record manufacturers, along wvith performers, we believe this Bill is fatally de-
fective and cannot stand.

8. Finally, w-e oppose any new royalty for the recording arts as a matter of
principle because we believe that tllere .holuld be but one ro alty for allny one per-
formance, and that if Congress creates anly new kind of Ilubical copyrights they
should be shared in a single royalty among all those who claim to have con-
tributed to the finished product.

In closing, I would like to state to this Committee that within tile jukebox in-
dutlstry there have been. and still are, nlany llho vigorously oplpose the creation of
any performance royalty to be paid by jukebox operator.. This is becaluse they be-
lieve julebox operators Iperform a culmpensating service in the play of mu.sic on
their machines. Any proposal to impose a new royalty upon jukebox operators
would substantially intensify that ollo.sition and %%ouh(l make it increasingly
difficult for tihe industry's leaders to preserve bsuppolrt for the irovisions of thile
Copyright Revision Bill as the indus.try's representatives hlaie agreed to them.

We earnestly urge your Committee, therefore, to disapprove the Bill, II.R.
5345.

Thank y-u for giving us this opportunity to present the views of ,Music Opera-
tors of Anc,,rica, Inc.

[From Billboard magazlne, July 26, 197G]

aMUSICIANS TASTING FAT $9.9 MmIIL WIrLo

(By Is Horowitz)

EW YonRK.-One busy hornl player in Los Angeles will bank an extra $35,000
next week xxhen lie receives hIris slice of the $9.915,620 melon to be distributed
by the Phonograpll Record Manufacturers Special Payments Fund.

Checks going out Aug. 1 represent the largest panoff since the fund n as estab-
lished in 1964. The total is some 30 percent over the $7.6 million dispensed in
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1974. This year's sum will be divided among just over 41,000 union musicians, also
a record number, who played at least one record date during the past five years.

Smallest checks, for $9.90, will go to those who plased only a single date in
1970, and none since. But .775 frequently-employed AFM stalwarts will get more
than $5,000 each.

Name of the Los Angeles sideman is being withheld by fund guardians,, but
his $35,000 "royalty" places him at the , ork summit of all musicians playing
for recordings.

The fund's bankroll comes from record manufacturers who contrilute .05
percent of their gross sales at suggest list, less a 15 percent packaging deduction
tand anl additional allowance of 20 percent for free goods on product recorde('
unI(ler AFM jurisdiction. Materiatl recorded abroad is exempt, even though manuI-
factured and sold in this country or Canada.

Eight AFM locals, with Los Angeles' Local 47 well out in front at 35 percent,
will share in 80 percent of tile fund money, a breakdo%% n of the payout shows.
New York's Local-802 accounts is second at 19 percent, alnd Nashville's Local 257
accounts for 15 percent of the total.

After these power jurisdictions the falloff in recording work and fund paynffs
is rapid. Chicago accounts for 3 percent; MIemnphis, )Detroit and Toronto about 2.5
percent each; and Montreal 1.5 percent.

Manufacturer payments to the fund are due semi-annually on Feb. 15 and
Aug. 15. Books are closed onl April 30 each year in calculating nlusician shares.
While most credit to~sidemnien is given for recordings made during the mnst recent
accounting period, lesser credit is given, on a descending scale. to session work
going back over five years. This is to provide some continuing playment to record-
ing musicians, according to a fund spokesman.

PERRY S. PATTERSON,
Coudersport, Pa., July 30, 1975.

Re H.R. 5345.
lIon. ROBERT W. KASTENMEIER,
Chairmnan, Su bcomnnittee omn Courts, Civil Liberties a ld t11e A(dli)istration of

Jltsticc; House Jutlliciary Con ifitcc, Raybulrn Ilouse OO1icc Bildlig,
Washingtoln, D.C.

DeAR CHIAIRMAN KASTEN.IEIER AND MIEMBEIRS OF TlE S'7BCOtM.\IITTEE: I write
as counsel for the Rock-Ola 'Manufacturing Corporation. The Seeburg Corpora-
tion, and Rowe International, Inc., the only manufacturers of coin operated
automatic phonographs in the United States.

I am a retired partner of tile Chicago and Washlilngtoll firm of Kirklan:d, Ellis
and Rowe, and the foregoing companies, and other manufacturers who have
vanished from tile scene, have been repres.ented by partlners of my former firlm
and by me on copyright legislation matters for over forty years. I continue the
practice of law in Coudersport, Pennsylvania.

The automatic phonograph manufacturers join tile .Music Operators of
America in their unqualified opposition to H.R. 5345 the so-called Performing
Artists Royalty Bill.

This measure would drastically expiand tile provisions of IT.R. 53-15 relating
to performnance royalties in audio or visual recordings by creating a hitherto
non-existent right to royalties for public performances vila radio,. television.
coin operated phonograplhs and background music on tile part of "performlers"
who aire defined as "muilsiciani., singers, conductors. actors. narrators and others"
whose perforlin;itce of a literary, musical or dramatic work is 'nlbodied ill a
sound recording.

The multimillilon dollar revenues of the existing Performing Rights Societies,
ASCAI', BaMI, and SESAC, have for years impressed the performers of copy-
righted wvorks mand the record man:lfacturers v ith the apparently limitless l)oten-
tial sources of revenues from tile entertainment media and accordingly they
are.ag-in seeking a slhare. as a class of personls with the (ontelleplatlioll of the
constitutional copyright clause, rights whicil are under existing law accorded
to authors for limited times, to exclusive rights to their *riltings and discoveries.

Given the obvious eco!lolnic incentive.s those X ho x ould create a broad class
of pperformiers to be rewmardled for their various talents appear to have no dif-
ficulty in asking for stat utory dtffillitiln of thlei reo. alty entilllemelt. It goen wvitll
out saying tl!at to superiimpose through the vehicle of colxrighlt an additional
roN alt3 fee oil the reprruduction of ,outlltl recordings uol jukeboxes and upull radio
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and television broadcasters, who already are paying royalties for the use of
copyrighlted works of cmplnp.ers. hulthors and !publisbhers, would( give rise to
substantial additional costs necessarily to lie byrne ultimately b.N the consumn-
ing public.

Inevitably either new performers rights organizations or expanded existing
organizations are r-equired to decide hllichl performers annong tile mnriads
of Illusicians, singers (chorutes anid choir.), etlnductors, narrators, actors and
others are elntitled to snare in the new royalty.

Tlle purlpose of this memoranllduilni Is not to advise tile Colmmittee on the resolu-
tion of tile claimed ecoomlic or equitalble entitlemlent of perforlierb as a broad
class.. but to point out that it is ilialplropriate in view of the funlllamental con-
stitutional questioins invxlved to cteate a class of literally tliousan(ls of p)o-
tletial claimants plus record nmanuifacturer. and establli.hlling a precedent for
even broader extension of :le concept of copyrighlt protect ion.

The equitable and economic justification for tile ube of t;.,- Federal Copyright
Law to extend to record lrodlucers is exhaustivel3 anal.szed in an article in
Volume 43. No. 1. Novemler 1974 issue (,f T'h e (lcr1g lWair inlgton Law Rcl ic w.
In the 86 page study, the authlors. Me-srs. Robert L. Bard and Lewi., S. Kurl-
antzlck ultimately con.llude that there is no economical justification for the
establishmnent of a hliterto non-existent plalulic performance righit xith respect
to records. The authors demons.trate that Irerformiers are already b)eing ade-
quately cmlnensated for their capacitA to produce record.s attractive to broad.
casters. Record and tal)e piracy. they note, are no longer a threat to manu-
facturers in view of the Federal alid State law-s on the subject. The authors
coc,elude wxitil the follonving stateinent-lt,articularl. relevant in the light of
recent focus of attention on the prolblem of payola:

"Finally, establishment of the public performance right inevitably will in-
crease the existing strong pressures inducilg record producers to offer im-
proper inducement.st to employees of the broadcast industry to get their records
played on the air."

The Subcommittee should Inot silllly decide Mhiether thie granting of copy-
righlt protection to performers anlid ret i d manulfacturers N .nuld bIe "s.ound policy,"
althoughll even fromn a policy standloiolit there are .oullid grounds for excMlud-
ing tile perforllers froli tie Genelal Rt- s i.itllT. Te mllllit tee( 'in'I woviirk wit ilin
tile constrainll imposed by the limited grant of autlority ecnferred by Article
1. See. 8, el. S of tile Constitution. \;licih gives C(ongress tlh following power:
"To promote tile Progress of Science .andI Useful Arts. by securing for limited
Times to .l utiors ani(l Ilnr( lor.s t! cJlu.si4 Right to tlenr resplective 'Writinigs
an(l Discoveries." (Emphasis added)

The language. pllrpose and hi.-tory of this clause demonstrate 'hat it is not
a license to confer copyright. or l,atent mtonoplolies on an.l groulp v.wo mighlt al)-
pear deserving of economic rewarld. anld. a. the folloilig pa;lragraplh xiil indi-
cate. an atte:npt to grant such a mnolltlmol 3 to l.erformllers andl reord manufac-
tr ers poses very real constitutional proil ems.

Tihe issue of "perforimers' riglits" is not one of first ilmpressio lbefore the Conl-
gress or tile Judiciary Conmmittee. Bills iave bleeni Introduced periodically since
1.36 wvith the ol)eetive of crneating )erftoilet.-' ilonl)olies. Kai;ls l & Brown,
C(a.cs oni Copylright. T'nfai- Conl)pettlition,l al Othcr Topic.s IBcnariag oil tie Pro-
tecfion of Literary, . ruircal. aind .1l ixtic lW'or7'.x 590, (1969). Collgr'ess has lheedled
before tile warning that an attenmpt to ereate .luchl rights 111ould go beyond the
pow-er of Congress. See Hcarirgs BIffor( ,%rbrrlcomm(ittee on0 Patenlts. 7'Tradc('ma(r8ks
and Col)l'rights of I te House t tre Jr(icia-l on I.R. 1269. 1270 and
270. 80tllh Congress, 1st Sess., ser. 10, at 26, 30, 34-38. 232, 267. 2')9, 270. 277
(1947).

Two cogent explanations of wvhy copyright protection for nerforilers and
record nlnllufaecturers Nvould l e of (illlioull. constilitionality m ere developed d(ur-
ing fhe above bearings . First, tile C01o right Clau.e gi es( ConIgress the power to
afford protection to "''Aulllors ain( Inlvenltors". A Ilerforiimer. as lefinlled in the
Scott Bill is simply not anll autiltr m11uch less anr ilnvent or. It includes virtually
everyoille palieipating inll eithlr al major or llillnor role as anr actor, singer, mun-
sician anll( ill ad(litioii. coll(luctors. i n:lrr:ltors. nal(d otlhers. Thlre definition of wilhat
colstitlltes n perforlmer wlhose so called ere:ltix'e talenlits mIay lie colpyriglltalile isso evecpitig thIat tile (leteniliation of w hieb lairfol'nr.s antoreceive royalties

nllil ill nlat alllit a u ea l i'y til(- pros..lect of nleX Illillarr:ilitl (( ecolloilic l)urd(lells
to th(e entire ein'tertinlmllet Jni(lustl r. including julkelbox operators, jukeblox
mnanufacicurers and tile publlic.



1390

If so broad a definition of "Author" had been intended, then the framers
would not have felt called uploll to include the ord "Inventor.s' in tile Clause.
For surely an inventor is as much an author in his field as a performer is
in his. The frallers, ilo ever, exllrebsMl includedtl "I elltors" in the Copyright
Clause, and from this inclusion one must cuonclude that the framers intended to
have "authors" take its ordinary accepted meaning.

The second basis for rejectionl na.s also based on tile literal phrasing of thle
Copyrighlt Clause. Tills clau.e authorizes Congresb to secure to authors thle
"exclusiie right." to their writings. A lperformer worlks with a w riting wlhich is
usually copyrighted or upon h\\lich tile COplright llab expired lbut in any event
which smleonle else has authored. Since the author lals beel grantedl ,n "exclubive
right" in the work it is simply illogical and unreasonable fur the performer to
superimil)obe o01il uch a right. a furtiler elntitl;iemnt to royaltieb for performilng
the works or making a record of it.

For the.e and other reasonl. prior attenlllt. Lo ellact statuteb establi.shing per-
formers' copyright protection have been rejLcte(d, See. e.g. II.R. 1270, 80th Con-
gress. Ist Se.ss. (1947), reported a;d'erbel. by a Subculmililite, of the IIouse
Judiciary Committee, 93 Con. Rec. pt. 1., at p). M!06 (1947). There is no realsrl:
fur suslpecting the correctnebs of Conlgresiollal jllulgnlent ill thle pa.-t. 'rle Senl.te
ill enacting, S. 1361 ill 1974, deleted the perfornllle.' anlld eccord mnlalfat:urers'
royalty. The IIou.e Sulcommittee has no asisa~i fur tallking a contrary x iew.

In bpite of tile alove. tle colltelltion ha.s iJeen made tat performler.l should be
regar,!,ld as authors and their performance. .shoulll bIe con..idered to lie Nx ritings.
It will Ie argued that chanlgilig tilnes haI e createld concelpt.s of autholship andl
creativity that (lid not exi.t hlen tlle Constitution nla. draftedl. anl tlhat thle
Constitution must be interpreted to reflecl that fact. .\Amittedly, a capacity
for growth must be rea(l into the Copyright Clause. In many instances this
argument 111a3 have Imerlit, but not in the ca.e of pelrformller a., defined in the
Scott. Amenlldenlt or record llanufa;cturers ht. ' . trieat ia e talellt.as a re llotnre alullog
materialistic than ae.tlletic lilles. There %Nere llellt. of perfolrl er.b, i.e.. actors,
mu.sicians, singers, etc.. arounll at the tilme tile CUlistitutioll \\as adopted ar'l it
is not concei lable they were regarded as aulthorlll ill tlle cUnlltitultiolal bstae.
Perforners are nlot a llew Lonce!t although rtcord mlanufacturers are. If thle
framners had wanted( to create a .sweeping monolly on actorls, Ilusiciallb alld
other performers they could Ilave dole so by siMmply. writilng Art. 1. § S. cl. S as
folloxws: "To promnote the Progres of Scielice anll ulseful Arts. ,. secullring for
limited( Tinmes to Authors. Inventors and Pl'cfo;r tr. the vxclushe righlt to their
respective writigs, dliscoveries anld pcr'for mwqlcc's." (EImpha.-is added)

If tile Congress feels tv epand to elahal tile statutory .clope of tile Colpyright
Clause to reach lierfollmers anll recortl inufacturcls, it lust answer affirin-
ati ely the following (lue:tiolls. "l)oes the publlic jinltere.t neces,,itate tile cr.it-
ing of this new t.ipe of monopoly ?" "Is the e.ountry facedl xitl .siuch a shortage
of performners of nondramatic art that tlhe lpublic inerest relquire.b nIeu illcelltives,
to drav people ilito these fiel.,'.. "Are ijerformiers amd record(l companies "cre-
ators' of writings ill tile constitutional .sense?" Ilard:y. There appears to be
little or no justification froil tile stamlldlilit of lrolluoting the progre.s' of Sci-
ence aIndl the Useful .\rts for extending tl;e copltright mnolollulo to perforimers
anid record malinlufacturers. Il this coniection refer-ence ib madle to a lead article
in Billboard AMIna,zine of July 26. 1975, reflecting time distriilution ill 1975 to
musicians by the record manufacturers of 9.9 million, an iLnrea.,be of 30 percenlt
over the 1974 payoff.

Thlere has been an indicatedl dislobition on tile part. of the Supremle Coulrt to
scrutinize thle constitutionality of certain inlltanice ,f jrotedtion granteld uller
the lirt ,,t statute, even ill cases 'lhere the issulle of coll.stitllt ioll:lity \as nlot
raised by the pIarties. In IMazer v. Stein, 347 U.S. 201, (1954), tile 8uprenle Court
held a sculpture wias within tile .scope of tile Col,.rigbit \ct. h'e aiiidiiig Gen-
eral Copyright Revision, I.R. 2223, expressl. inllulnde scuulpture. Justice I)ouglas,
in a concurrilg opinion inll hlih he a.s joiletl 1. .Jlstice 131aL, stated thlt tile
Court should face tile constitutional i.-s.nu. elell tlholig not raisel. Id. at 219)-21.
Witil reference to tile Copl righlt ('Cllau lie x rott(: "Tl'e 1loter is tim.us circunI-
scrilled: It, allo\s a monopoly to le grlanted ol,l to 'aulltlors' for their '% ritinis'.
Is a sculpt(or an 'author' andi is his .,lttue a1 ''itinlg' ithinll the inealling of thle
Constitilionl? We have never (leei(le(l the question." ld. at 219-20.

After listing a niumber of unlikel} articles ;~hich tile Copyright Office had
accepted for copyriglt tile .lustice stated : "P'erhallls the,,e are all 'writilgs' in
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the constitutional sense. But to me, at least, they are not obviously so. It is time
that we came to the problem full face." Id. at 221.

lhus, it is evident that there is some doubt even with regard to those things
covered in the present act. Mere copi3ing is not copyrigLtable cf. Donall d v.

Icylcrs T'T Salcv, 426 F. 2d 102;, cert. dcctelld -100 U.S. '3L. This is surely not an
inmltation fur Conlgress to go larther, particularl3 ;here the sweeping and un-
qualifled definition of "periornlers' x nlch includeb the catch-all, "others", not
only brings a multitude of neiN potential ro3 alti claimantl into the picture but
;xhere it Nxould establihl a precedent for the creation of royalty entitlement in
other naturally talented perforllerb such ab dgure skaters, golfers, tennis
players, basketball pla3ers and the like, to bay nothing of creative performers
such as comedlians ana news commentators.

The Supreme Court hab demonstrated in even more recent cases that it has a
preference fur curtailing mlnulipol3 in the patent and cop3 right areas. See Scars,
Rlocbuck d Co. v. Stij�tJc Co., 3,o U.S. 2'5 t19o4), and Cornpco Corp v. Day-lSritc
Lighting, Inc., 376 U.S. 234 (1964). In these cases the Supreme Court struck
down btate attelllptb to extend the plroulerty right of creators beyond those validly
granted by the federal patent and copyright laAns. The Court expressly stated
that, "To forbid copying would interfere with federal policy found in Art. 1,
Sec. 8, cl. 8 of the Constitution . . . "Conrpco, supra at 237. This is a policy of al-
loning monllopoly only in limited areab for limited timles. Note, however, that the

op, ing is not itself the subject of further copying. To obtain valid copyright the
material must be origilal, although the cases vary widely on the degree of
novelty, originality or variation required for a new copyright. 17 U.S. CA § 1
note 13, annotations.

In summnary, the Committee nlust not allow the arguments of contending
cconomic interests to obscure Congre.s.' rebponilbility to remllain ; ithin the limits
delfined by the Cop, right Clause. This power doeb not extend to creating a
mullonpol. on the behalf of copiers of alread3 copyrighted w;orks, ie., performers
and record manufacturers.

If tie economic needs of performers and record manufacturers are relevant
to their entitlement to a special royalt, .so also ib the economy of the automatic
phnougraphll manufacturerbs. In the cabe of the automatic plholiograph inanufac-
turers, lhich numbered about 10 thirt3 years ago, three now remain. The three
conlpanies are Rock-Ola, Seeburg and Rowe International.

In 1974 the W17urlitzer Corporation, which had manufactured musical instru-
mnelits bince 183(6 and automatic phonolgraphs s since 1908 discuitinued the manu-
facture of autollatic lphounograplbs becau.e of the deteriorating economic climate
(of the industry. In a letter to slareholderb in the 1974 Annual Report, the Com-
paany's l're.sident said . "The hmajor trouble area affecting the earnings picture
during the past . ear w as our coin-operated phonuogra;ph business whlich has been
ulnsatisfactory fronl the profit viewploint for the last fewv years. At a Board of
Directors' meeting iln IMarch 5, 1974 it wa., decided to discontinue phonograph
manufacturing and selling operations in the United States."

The three strviving mniufacturers for whoml I sl,eak have not yet benefited
froit Wurlitzer's withdrawal from conmlletition. Each cunipany has stluplied me
with information concerning their operationb but have requested thali I con-
solidate such informnation for reasons of conmpetitive confidentiality.

In the aggregate, dollar sales volume aind unit production are down between
20 percent alnd 30 percent. IE llploynment i.s lowN h drastically, in one complany from
1.450 enlployeeb to 450 emlplyees. Another compallny has shlutdlown production
for three nmonthls in earl.N 1975. Distributor,' ineintctries in certain instances are
ns uchll nas 300 percent above nornall and sales are not imnl)rovillng.

The juke box bausiness has not kept pace with po:,pulation growth. It is es-
tinnate(l lhat there are fewer jluke boxes in operation now :lanl in the period
25 years ago after World War II.

The pres.ent and prosl,ectihe monetary coi,tribution of the automatic phono-
graph industr; to the record industr. and the lierforming rights societies is
a(lepquate anll equlitable. Enactmlent of II.R. 2223 as now drafted MHill result in a
contrilution by the operatours to tile music indlustr. of all estialnted $S,.00.000.00
a year. This is nearl.N 10 pireent of the total di.stributions of the performing
rights societies ASCAP, BII and( SESAC hllich in 1971 was reported to 'be ap-
proximately $97.5) million.

The nmanufacturers believe the operators are contributing their fair share for
their use of music and recommend anlpproval of Section 116 of II.R. 2223 as
drafted. They oppose II.R. 5345 lwhich would expose the olperators to additional
unwarranted monetary burdens.
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In conclusion I consider it pertinent to note that the Register of Copyrights,
M.b. B;b.i;lra Ringer, Ih.l explrc.,ed the opinion that .,oulnd roordings as a lass
are c.llstitutiollai. Ltlapablle of cop,.riglht protection. Iilnce, performlnilg artistb
and record coml;njie., maN;l ,ulcurinlpobe ro.Nalt3 entitlenellt on both the copy-
righted x orlk. of autllor. anlld uIlllU conuIubitionIs i thlle publi.C doilai. If .bllu.
a iIIllisitic ac'ciiUoltodationt la of the Copyright cu.e of e constitution A~ere to
be appllied to the resblutiio of the constitutional elltitllellt. of n omenl to equal
rights tllere i~ould be no nel: fruom a con.stitutitnial btandpoilnt for the Equal
Rights Amendment.

Sincerely,
PERRY S. PATTERSON.
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